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JNOPEPEHIHUALNUSA ITPOLECCYAJIBHBIX
OTPACJIEM B CUCTEME ITPABA YKPAUHBI

JAvutpuii CIMHBKO,
KaH/IUAaT IOPUIMIECKHUX HayK, TOICHT,
npodeccop Kaheapsl TCOPUH H UCTOPUH TOCYIApCTBA U IIPaBa
XapbKOBCKOTO HAIIMOHAJIBHOIO YHUBEPCUTETA BHYTPEHHUX JIEJT

Summary

In the article theoretical research of differentiation of judicial industries in the system
of right for Ukraine is conducted. An author analysed the features of criteria that are the
basis of distribution of right on industries and institutes of right. Taking into account this
analysis the features of display of the system of judicial right are examined in the article.
The legal mode of the judicial fields of law, stages of his study, is investigated in science.
An author draws conclusion, that the branch legal mode can include methods, methods,
types of the legal adjusting in different combination.

Key words: judicial right, system of right, field of law, object and method of the
legal adjusting, legal mode.

AHHOTANUSA

B crarbe mpoBomUTCS TeOpeTHUECKOe UccieaoBanne AupepeHIranuy IpoLeccy-
QIBHBIX OTpaciiel B CHCTeMe ITpaBa YKPAaWHbI, OCYIIECTBISICTCS aHAIN3 FOPUINIECKOI
JTUTEPATYPBI, MOCBSIICHHON N3yYSHUIO KPUTEPUEB, KOTOPBIE JISKAT B OCHOBE pacrpe/e-
JICHHMS TIPaBa 0 OTPACIISIM U HHCTUTYTaM; PaCCMaTPUBAIOTCSI 0COOSHHOCTH MPOSIBIICHHUS
CHCTEMBI IIPOIECCYaILHOTO TpaBa, MPaBOBOI PEXNUM MPOIECCYalbHBIX OTpaciei mpa-
Ba, MCCJICIOBAHbI ATAIbI €r0 U3YYCHUsI B HAYKEe; OTMEUACTCsl, YTO OTPACIICBO IIPaBOBON
PEXUM MOXKET BKIIFOYATh CIIOCOOBI, METObI, TUIIBI IIPABOBOTO PErYJIHPOBAHUS B pa3-
JIMYHOM COYETaHUM; 000CHOBBIBAETCS, YTO CYNTHOCTHBIC MPHU3HAKU MPOIECCYATBHBIX

oTpacJeil mpaBa OMPEAENIAIOTCS UX MPABOBBIM PEXXUMOM.
KuroueBble cjioBa: mporeccyanbHOE NpaBO, CHCTeMa IIpaBa, OTpacib Ipasa,
MIPEAMET U METOJ IIPAaBOBOTO PETYINPOBAHUS, IPAaBOBON PEXKIM.

Honanom«a npodiaembl. B cu-
cTeMe IpaBa YKpauHBI HpoIec-
CyallbHOE TIpaBO 00pasyeT OTAEIBHYIO
TIOJICHICTEMY, TIOCKOJIBKY OIpeselsieT Mo-
PSIOK, crioco0 peanm3aly MpaB u 00s-
3aHHOCTEH, B TOM 4HCJIE MOPSJIOK 3aIUThI,
OXpaHbl M BOCCTAHOBJICHUs HapyIIEHHBIX
IpaB, HHa4Ye rOBOPs1, 00yCIIOBINBALT MOPS-
JIOK, crioco0 JeiicTBuii (MM ke Bo3aepika-
HUE OT HUX) CyOBEKTOB IIpaBa.

[poueccyanbHo-1ipaBoBbie  (OPMBI,
MIPOLIEYPhl BHICTYNAIOT BAKHOH FOpUIH-
YECKOM TapaHTHEH pealbHOCTH MpPaB H
cBOOON JTMYHOCTU U HEOOXOTUMBIM YC-
noBueM 3(P(EKTUBHOTO NEHUCTBUS BCETO
mpaBa. Mepa mporeccyaan3aiy npaBa —
CYIIECTBEHHBIM KaueCTBEHHBIN IOKa3a-
TeJIb YPOBHSI Pa3BUTHS ITIpaBa B IIETIOM
[1, c. 431]. Ongnako mpobieMa CHCTEMBI
MPOIIeCCYabHOTO TIpaBa W €€ CTPYKTY-
pBI, pasrpaHWYEHUs] TPOIECCyaTbHBIX
orpaciieif, KOTopas IOBOJBHO AaKTHBHO
o0cy»K1aeTcst B IMTEpaType, SBIACTCS He-
MPOCTOM.

AKTYaJIbHOCTh MCCJIEIOBAHUS TI0]-
TBEP)KAACTCS CTEHEHbIO HEPACKPBITOCTH
TEMbI — OTCYTCTBHEM B HACTOAIIIEE BPEMs
€IMHON TOYKH 3PCHUS B OTHOLICHHUH I0PH-
JIMYECKOTO TIPOIecca, MPOLeCcCyaTbHOro

npaBa M €ro CHCTEMbI, KPUTEpHEB pa3-
JIeJIeHHs TpaBa 10 OoTpacisiM. Pemenue
9TOH NpoOJEeMBbl, KaK MPaBHIO, 3aBUCUT
OT TOHUMaHHs TEMH WJIM WHBIMH aBTO-
paMu TpaHHMI] FOPHIMYECKOro Ipolecca.
DTO CBS3aHO C TE€M, YTO U3y4EHHE TAKOTO
[PABOBOTO SIBJICHHS, KaK HOPUANYCCKHN
Iporecc, MPOUCXOINUT MO BO3/ICHCTBHEM
CYOBEKTUBHBIX ()aKTOPOB (BBIOOD yICHBIM
METO/IOB M YPOBHSI HAy4HOTO MO3HAHUS,
OTIOPHBIX KOOPAMHAT, C KOTOPBIX OBLIO
Ha4yaTo MCCIEAOBAHUE H T. II.), a TIOTOMY
CIOPUIMYECKUIT TIPOIIECC» KaK KaTeropHs
IOPU/INYECKON HayKH HE IPHOOpeIt CBOero
OZIHO3HAYHOTO MOHMMAHHS M PaccMaTpy-
BAETCS KAK/IbIM YYEHBIM B 3aBUCHMOCTH
OT TeX KPUTEPHUEB U IPU3HAKOB, KOTOPHIC,
[0 MHEHUIO YYEHOTO, JOJDKHBI €r0 Xapak-
tepuzoBath [2, ¢. 17]. CooTBETCTBEHHO,
pa3IMYalTCs IOAXOIAbl K MOHMMAHHIO
MIPOLECCYaIbHOTO TIpaBa, €r0 CHCTEMBI,
IIPOLECCYaJIBHBIX OTPACICH.

Cocrosinne ucciaenopanus. [lo mue-
HUIO OTHUX YYEHBIX, CHCTeMa IPOIecCy-
AIFHOTO TIPaBa COCTOMT U3 TPEX CaMOCTO-
SITEITBHBIX OTPACIIeH: YTOJIOBHO-TIPOIECCY-
QIBHOTO, TPAKIAHCKO-TIPOIIECCYaTEHOTO
U aJMUHHCTPATHBHO-TIPOIECCYaTEHOTO
npasa [3, c. 51].
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Ilo MHEHUIO IPYyTUX YYEHBIX, KaKIOH
OTpaciy MaTepHalIbHOTO IpaBa COOTBET-
CTBYET WM CaMOCTOSTEIbHAS OTPaCilb,
WM TIO0TPACib MPOLECCYaIBHOTO IpaBa
[4,c. 18; 5, c. 39-40].

Cyl1ecTByeT TakxKe TOYKa 3PCHHS, CO-
IJIACHO KOTOPOH B JIt00OI MarepuaibHO-
IIPaBOBOM OTPACIIH €CTh MPOLECCYaIbHbIE
o0Opa3oBaHus (MAHCTUTYTHI) HJIH JaXe TPo-
LiecCyalbHble HOPMBI, KOTOpbIE BXOIAT B
COCTaB MAaTEpUAIbHO-TIPABOBBIX HHCTH-
TYTOB U BBINOJHSIOT BaKHbIE (YHKIHMH
IIPOLIE/yPHOTO 00ECHIEYeHUs pean3aliuy
nocnenHux [6, c. 75].

ITo ytBepxnmenuto JI.H. baxpaxa,
COBPEMEHHOE IIPOLECCYyalbHOE IIPaBO
BKJIFOYAET JIMIIbL JIBE CAMOCTOSITEIIBHBIC
IpoLecCyalibHbIC  OTpaciu  (yroJoBHO-
IpPOIECCyalbHOE M TPasKIaHCKO-IIPO-
LeCCYallbHOE) M MOAWHCTHTYTHI MHOTHX
oTpacIei pasa, To €CTh CHCTEMaTH3UPO-
BaHHBIC IPYIIBI MPOIECCYaTbHBIX HOPM,
00CITy’KUBAIOIME ONpPEAEICHHBIC MPaBoO-
BbIE UHCTHUTYTHI [7, c. 9].

Ilo MHEHMIO YKPaWHCKHMX YYEHbIX-
FOPUCTOB, OTPACIIH TIPOLECCYaTbHOTO Mpa-
Ba COJIEP)KAT HOPMBI ITIpaBa, OINpPEEIsiio-
LIMe TPOLEYPY OCYIISCTBICHHS MaTepu-
AJILHOTO TIPaBa M IPOU3BO/IHBIC OT HEro (a1-
MHHHCTPATUBHO-IIPOLIECCYaIbHOE, TPakK-
JIAHCKO-TIPOLIECCYaNIbHOE, XO3SHCTBEHHO-
IIPOLIECCYaIbHOE,  YTOJIOBHO-TIPOLECCY-
anpHOE TIpaBo) [8, c. 302; 9, c. 227]. Ilpu
9TOM TIPEIMETOM PEryJIUPOBAHHS HOPM
MPOLIECCYaNIbHBIX OTpacieil mpaBa BBICTY-
AT OpPTraHU3al[MOHHBIC OTHOIICHHS, TO
€CTb OINpeIeNSIOIIe CPEACTBa pean3a-
LM HOPM MarepuajbHOro mnpasa (CyOb-
SKTHBHBIX TIpaB, 00S3aHHOCTEH M OTBET-
CTBEHHOCTH), B KOTOPBIX Y4YaCTHHKaMH,
KaK TIPaBHJIO, BBICTYIAIOT OPraHbl TOCy-
JIApCTBa, IOJDKHOCTHBIE JIMIA, HA KOTOPBIX
BO3JIOXKEHA 003aHHOCTh OPraHU30BbHIBATh,
HAIpaBJIATh NPOLECC, IOPUINYECKYIO Jesi-
TENBHOCTH 110 PeaM3allii HOPM MaTepH-
anpHOTO mMpasa [10, c. 253].

Lensio cTaTby SBISETCS UCCIEA0BA-
Hue (axktopoB auddepeHnnanuu oTpac-
JIel TPOIECCYallbHOTO IIpaBa, H3y4eHHE
KPUTEPHUEB, KOTOPBIC JIEXKAT B OCHOBE pac-
TIpe/IeIICHHsI TTpaBa 110 OTPACIIM M HHCTH-
tyraMm. Hay4nast HOBH3HA pabOTHI 3aKIIO-
YaeTCsl B TOM, YTO MPEIIPUHATA MOIBITKA
OIPE/ICINTh OCOOCHHOCTH CHCTEMBI TIPO-
LIECCYaIbHOTO TIpaBa M NPAaBOBOH PEXUM
IPOLECCyaJIbHBIX OTpacieii pasa.

H3noxkeHne 0CHOBHOTO MaTepHasia.
Bormpoc o mecte npoleccyanbHbIX HOPM
B CTPYKTYp€ TpaBa SBJISAETCS JUCKYCCHOH-

HbIM. OfiHaKO OECCIIOPHO, YTO CHCTEMHAst
OOIHOCTH TPOIECCYaTbHBIX HOPM B HX
COIMAJIBHO-NIPABOBOM HA3HAYCHHH OTHO-
CHTEJIFHO HOPM MaTepHaJIbHBIX, & TaKKe
umMerommecs: GOpMbI UX CHCTEMATH3ALUN
B BHJIC MPOIECCYANBHBIX OTpaciei, Mo/o0-
Tpacieil 1 UHCTUTYTOB CBHICTEIBCTBYIOT
0 CyILIECTBOBAHMHU B CTPYKType IIpaBa Ta-
KOTO 00JIBIIOro 00pa3oBaHus, KaK CHCTEMA
oTpacieil mpoueccyanbHoro npasa. OHa
3aHMMAET B CUCTEME IIpaBa COOTBETCTBYIO-
I1ee MECTO, OIPE/IEICHHOE CYLHOCTBIO U
Ha3HA4YeHUEM TPOLECCYabHbIX OTpaciiel
npasa.

Cucrema mnpaBa — OOBEKTHBHO 00Y-
CIIOBJICHHASI ¥ COIVIACOBAHHAs! B €€ COCTaB-
HBIX YacTAX BHYTPCHHSS OpraHM3alHs
mpaBa TOTO WM HHOTO rocyrmapctsa. Oc-
HOBHBIMH CTPYKTYPHBIMH 3JIEMEHTaMH CH-
CTEMBI TIpaBa SIBJISICTCS HOpMa MpaBa, WH-
CTUTYTHI IIpaBa, oTpaciau npasa[11, c. 488].
Ilo muenmio C.C. AnekceeBa, OTpacib
npaBa NpeACTaBisieT co00i peanbHo 000-
coOJICHHOE, CaMOCTOATENbHOE, CyBEpEH-
HOE, OTHOCHTEJIBHO 3aMKHYTOE IOjpa3-
JIeJIeHue CTPYKTypbl TpaBa. OOIIHOCTH
HOpPM, KOTOpbIE HPEACTABIIOT OTpPacib
npaBa, XapaKTepU3yeTcs HOpUINYECKON
LIEJIOCTHOCTBIO, TO €CTh TaKOH CTEHEHbIO
ee BHYTPEHHEH OpraHu3aiiy, eAMHCTBA ee
MHCTUTYTOB, KOIJIA OHA BBICTYIIACT HEpes
JPYTUMH OTPAcisiMU KaK eJMHOE, HeJleI1-
Moe enoe [12, c. 75]. CTpykTypHBIE 0CO-
OCHHOCTH OTpaciyM MpaBa BBIPAKAOTCS
TaKKe B TOM, YTO Ka)kJasi OTpacib IpaBa
HUMEET «CBOC 3aKOHOAATENIbCTBO» (Kak
MPaBUIIO, CAMOCTOSITEIbHBIC KOJICKCHI MM
MHBIC KOIH(DHUIIMPOBAHHBIC 3aKOHOIATEITb-
HbIC akThI) [13, c. 49].

TIpenqmer mpaBoOBOro peryaupoBaHUs
— OJIMH U3 OCHOBHBIX KPUTEPHUEB, KOTOPbIC
JIe)KaT B OCHOBE JICJICHUS TIpaBa Ha OTpac-
JM ¥ UHCTUTYTHI, 3TO Ta cdepa, Ha KOTo-
pyto pacnipoctpansercst npaso. [lox mpen-
METOM TPaJULMOHHO OHUMAJIOCh TO, YTO
peryJupyerT npaso, TO €CThb ONPe/ICICHHbIC
BUIBI OOIIECTBEHHBIX OTHOWICHUHU. Jlpy-
rasi TIO3UIMS] OCHOBBIBACTCSI Ha Oosiee 1Iu-
POKOM TIOZIXO/E: MOJ TIPEAMETOM IIPaBO-
BOTO PEryJIMPOBaHMUS TIPEIAraeTcsi OHHU-
MaTh TIOBEJICHHE JIFOCH, HX JEATEIbHOCTh
[14, c. 34; 15, c. 46]. Teopernueckue mo-
JIOXKEHHUS O 3HAYCHHUH TpEaMETa IPaBOBO-
TO PEryJTMPOBaHKS KaK KPUTEPHS JCIICHUSI
1paBa Ha OTPACIIH [IPOYHO 3aKPEHHIINChH B
IOpUanUecKoil Hayke. B coBeTckuii nepruosn
Pa3BUTHA HayKH IPEAMETY IPABOBOIO pe-
TYJAMpOBaHHs ObLIO IPEIOCTABICHO KIIO-
YeBOe 3HAYCHHE B IIOHMMAaHMU CBOeoOpa-
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311 OCHOBHBIX CTPYKTYPHBIX 3JIEMEHTOB
CUCTEMBI IIpaBa — oTpacieil. B Toxe Bpems
HCCIIEN0OBAaHNUs KOHKPETHOTO ITPABOBOTO
mareprana, mo Muenuto C.C. Anexceesa,
CBUJICTENILCTBOBAI O TOM, YTO «IIpel-
MET» PEryIUpOBAaHUS XOTSI M BIUSIET Ha
€ro cojiepykaHne, BCe-TaKh He IPe/ICTaB-
nsieT co00i OCHOBBI JUISl FOPHIAMYECKOI
cnenuduky orpacnei mpasa [16, c. 249].
Otpaciu npaBa OTIMYAIOTCS KaK pa3 TeMm,
o mHeHuio C.C. AjekceeBa, 4To IS HUX
SIBJISICTCS XapaKTEPHBIM FOPHANYECKU CBO-
e00pa3Hoe PeryIMpoBaHUE C TOYKU 3PEHUS
camoii ux npupoasl. fOpuandeckas Hayka
MOCJIe psiia JIMCKYCCHEl O CHCTeMe IpaBa
MOZIONIIA K HEMUHYEMOMY BBIBOIY O TOM,
YTO OTPAciIM IpaBa — HE MPOCTO 30HBI
IOPUANIECKOTO PETYIHNPOBAHUS, HE HCKYC-
CTBEHHO CKOMIIOHOBAHHBIE COBOKYITHOCTH
HOPM «IIO IIPEAMETaM», a PEAIbHO CyIIle-
CTBYIOIINE U IOPUINUECKH CBOEOOpas3HbIe
MO/Ipa3ieNieHNs] B IOPUIMUECKOM COJiep-
»kaHuH Tpasa [16, c. 250]. FOpuandeckoe
cBoeoOpa3ue oTpaciu IIaBHBIM 00pa3oM
BBIPAKAETCS B TOM, YTO €M MPHCYI] 0CO-
ObIif METOJ] IPABOBOT'O PETYIIMPOBAHMSI.
Bo Bpemst paBOBOro peryanpoBaHus
UCTIONIB3YIOTCS PA3JIMYHbIE MPHEMbI BO3-
JIeHCTBUS Ha OOIIECTBEHHbIE OTHOLICHHMSI.
D10 peKOMEHJALMH, NPENOCTABICHUE Ha
BBIOOP HECKOJILKMX BAPUAHTOB ITOBEACHNS,
MIpsIMBIE MIPENICAHNUS, 3alpeTsl U T. 4. 13
HHUX COCTOMT METOJ IIPABOBOTO PETYIHPO-
Bauus. TakuM 0Opa3zom, METOIB! IIPaBoO-
BOTO PErynupoBaHus (hopMUpPYIOT pasHbIe
CIOCOOBI TTPaBOBOTO BO3IEHCTBUS Ha 00-
[IeCTBEHHbIE OTHOILICHNSI M NCTIOb3yeMbIe
TOCYZapCTBOM ITPHUEMBI yCTaHOBIICHHUS ITPa-
BOBBIX CBSI3€H MEXKIy YYaCTHHUKAMH JTHX
oTHOlIeHNH. Pasznuuaror crnenyronme Me-
TOZBI: MMIICPATUBHBIN, JNCIO3UTHBHBIN,
MOOIIPUTEIbHBIA,  PEKOMEH/ATENIbHBIN,
ABTOHOMMH M PaBEHCTBA CTOPOH, yOexie-
HHS U NPUHYXAEHUS. [JIaBHBIMU U3 HHX
BCE-TaKH HY)XHO TIPU3HATH METO/bI UMIIe-
patuBHBIA U aucnosuTuBHEIA [13, ¢. 51].
B obmereopernieckom 1iaHe METOJ Mpa-
BOBOTO PETrYJIMPOBaHMs OOIICCTBEHHBIX
OTHOLICHUH, IPUMEHSAEMBbII B KOHKPETHON
OTpaciy, OMpEAeseTcs ¢ ydeToM Habo-
pa 1opuandecKux (axKToB, HEOOXOIMMBIX
JUIL YCTAQHOBJICHHS IPABOBBIX OTHOIIIE-
HUIf; COCTaBa M MPABOBOTO ITOJIOXKEHUS
(TpaBOCYOBEKTHOCTH) YYaCTHHKOB DEry-
JIMPYEMBIX OTHOIICHUI; XapaKTepa 1paB 1
003aHHOCTEH, UX PacHpENeNICHUS MEKILY
cyObeKkTaMH NpaBa; IPABOBBIX CaHKIMIA,
UCTIONIB3YEMBIX 3a HapyIlIeHHEe TPeOOBaHUH
HOpM IIpaBa M TOPSJKA MX HNPHUMECHEHHS
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[17, c. 235]. dpyruMu cloBamMH, METOT
MPABOBOTO PETYJIMPOBAHHS TPEICTABISACT

c000if HabOp FOPHANIECKOTO MHCTPYMEH-
Tapusi, ¢ IOMOIIBIO KOTOPOTO FOCYIapCTBO

BIIUSICT Ha BOJIEBOC MOBE/ICHHE YYaCTHH-
KOB OOIIECTBEHHBIX OTHOIICHHUH.

Co BpeMeHeM yUeHbIe-FOPUCTBI NTPHUII-
71 K 000CHOBaHHOMY BBIBOIY O HECOBEp-
IICHCTBE KPUTEPHEB BBIACJICHHUS OTpac-
Jnelt mpaBa. Bmecrte ¢ KOHLENTOM OTpaciu
npaBa B IOPHCIPYICHIMH HPHMEHSETCS
MOHATHE «OTPACIb 3aKOHOAATENIbCTBAY,
O]l KOTOPHIM TOHHUMAIOT COBOKYITHOCTB
[PaBOBBIX HOPM, COCPEIOTOYEHHBIX B HOP-
MAaTHBHO-TIPABOBBIX akTax. JIUCKycCHH BO-
KpyT' 9TOH MpoOJiIeMbl HAXOMWIM CBOE pe-
IICHUE B INIOCKOCTH COOTHOILICHHS CHCTe-
MBI TIpaBa M CHCTEMbI 3aKOHOJATENIbCTBA
[18, c. 16-22].

C KpUTHKOW CYIICCTBYIOIIHX B JIH-
TepaType KOHLENTYalbHBIX IOIXOM0B H
B3IVISIIOB K OTpEesICHUI0 00IacTH MpaBa
BeicTyrul AWM. FOmuk, kotopsiit daxru-
YECKH NPETIOKMIT OTKAa3aThCs OT HIEH Je-
JIGHHS TIpaBa Ha OTPACIIH, PYKOBOJICTBYAChH
HPEIMETOM U METOJIOM IIPABOBOTO PEryJIH-
poBanus. OH BBICKa3aJl MbICJIb O TOM, YTO
OCHOBOU (hOPMHUPOBAHUSI OTPACIIEH MpaBa
HYKHO CUMTATh ONpPE/IeNICHHYI0 cdepy oc-
HOBOIIOJIATAIOIINX TIPaB, IMOJ KOTOPBIMU
MOHUMAIOT CYOBEKTHBHBIC IIpaBa U IOPU-
JIMYECKHe 00S3aHHOCTH, COJCPIKAILMECS B
JIUCTIO3UIMSX TPABOBBIX HOPM. [TpH Takux
YCIIOBUSIX OOBCAMHSIONIMM ISl OTPACIIH
IpaBa MOMEHTOM SIBISIETCS 000O0IIeHHAas
(ponoBasi) ¢opmMa OCHOBOIIOJIATAIOIIETO
npaBa — KOHCOJHMANPOBAHHOE BBIPAKCHHE
COBOKYITHOCTH OTJICJIBHBIX OCHOBOIIOJNA-
raronmx mpas [19, c. 26-27]. OtHOCACH
C YB&O)XCHHEM K TaKOW MO3UINH y4YEHOTO,
HEBO3MOXXHO HE YBUJIETb UPE3MEPHYIO
YCJIOBHOCTb  NPEUIOKEHHOTO  JICJICHUS
NPaBOBBIX HOPM Ha BUIBI (OTpacim), OT-
CYTCTBHSI OOBEKTHBHBIX OCHOB B AU(-
(depeHipau HOpM TIpaBa, (HaKTHUECKH
MOJIHYIO0 3aBHCHUMOCTb «OCHOBOIIOJIArato-
1iei GopMBbI IpaBay OT IMO3UIUH CyObEKTa
MPOBOYCTAHABIIMBAIOLICH  JEATEILHOCTH
(IpaBOTBOPUYECTBA) U, B KOHIIE KOHIIOB, He-
BO3MOYKHOCTbH HCIIOJIB30BAHMS yKa3aHHOW
[IPaBOBOM KOHCTPYKLMU B IPAKTUUECKOH
JICATEILHOCTH.

ITbITasich pa3pelnTh CYIIECTBYIOIICE
y4eHble-1IpaBoBe/bl  00-
paTWIINCh K JIPYTUM XapakTepHCTHKaM,
KOTOpBIC JOMOJHWIN OBl CYIIECTBYIOIIHE
KPUTEPHHU OIIpeJIe]IeHHsI OTPaciu IpaBa U
MO3BOJIHIIN 0JIee YEeTKO OYEPTUTH €€ CyILI-
HOCTHBIE Npu3Haku [20, c. 27-28].

IIPpOTUBOPEIHUC,

B.C. Hepcecstai st onpeneneHust OT-
paciu npaBa UCTIONB30BAJl HAYYHYHO TpHa-
JIy «OOBEKT — MpeIMeT — METOA IPaBOBOTO
perymapoBanms». [lo muenmo B.C. Hep-
cecsiHIa, OOBEKT OTPacIeBOW IPaBOBOM
PETyISIIMU — 3TO, KaK IPaBHIIO, OOJBIIAst
TpyIIia OIHOPOAHBIX OOIIECTBEHHBIX OT-
HOIICHUH, KOTOpasi MPEJICTABIIET OTIIENb-
HYI0, OTHOCHUTEJIBHO CaMOCTOSITEIIbHYIO
chepy oOmecTBeHHOW xu3HU. [Ipemmer
OTPACIIEBOTO  IIPABOBOIO  PErYJIMPOBAHUS
— 9TO yCTOWYMBBINA B cepe mpaBoBOi pe-
TYJISLUA OCOOBIH MPABOMOPSAOK (IIPaBo-
BOI pEXHM), KOTOPBIA ONpeAensercs co-
BOKYITHOCTBIO OJHOINOPSIKOBBIX (10 MX
PEryISITUBHO-TIPABOBBIMH ~ IIPU3HAKAM U
XapaKTEepUCTHKaM) HOPM IIpaBa, COCTAB-
JSIOIIMX ~ COOTBETCTBYIOLIYIO — OTPACIb.
Ilpenmer oTpacieBOro mpaBOBOIO pery-
JIMPOBAaHUs, OTPAclEBOM IPABOMOPSIOK,
OTpacieBOE MPaBO — COCTABHbIC IIPEMETa
00111ero paBoOBOTO PEryINpOBaHHUs, 00IIIe-
TO TIPaBOMOPSI/IKA M BCEH CHCTEMBI IIpaBa
B IeJIOM. MeTozl OTpacieBoro mpaBoBOTO
peryipoBaHus (METOZ OTpaciii I1IpaBa) —
9TO COBOKYIHOCTBH TIPUEMOB, CIIOCOOOB M
(opM BbIpaxeHHs CrIeLH(YHIECKUX PEeryIis-
TUBHBIX Kau€CTBH (PyHKIHH, TPUCYILIUX HOP-
MaM TIpaBa JJaHHOM obnactu [2, ¢. 436-437].
Takum obOpasom, axamemuk B.C. Hepce-
CSHIL, yNOTpeONss MOHATHE IPAaBOBOTO
peKUMa, OTOKAECTBISUT €r0 C MPEAMETOM
MIPABOBOTO PETYAMPOBAHUS — COBOKYITHO-
CTBIO OTHOPOIHBIX HOpPM TpaBa. B cBoro
odepeb 00BEKT MPABOBOTO PETYIMPOBAHUS
OBLT BBIHECEH 3a TPaHUIIBI ITPaBa U OTpesie-
JISUICS. KaK COBOKYITHOCTH OOIIECTBEHHBIX
OTHOIIIEHHH, TTPEJICTABIISIONINX OTETHHYTO
cepy 0OIIeCTBEHHOM JKH3HH.

A.B. CypuiioB, akieHTHpys BHUMaHHUE
Ha COLMAJIBHOM acCIIeKTe YKa3aHHOH Ipo-
Os1eMbl, BBICKA3bIBaJl MBICIb O IPABOBOM
pEeKUME PaA3IMYHBIX OOIIECTBEHHBIX OT-
HOUICHUI, XapaKTepu3ys ero Kak: 1) oopu-
JIMYECKYIO OIOCPEJOBAaHHOCTD OIPE/IENICH-
HBIX OTHOILICHUI; 2) X (HOPMATLHO-TOTH-
YECKYFO ONPENETICHHOCTD; 3) CHCTEMHOCTD F
OTHOCHUTEITbHYIO CTabMIbHOCTH [21, ¢. 207].
Takum oOpa3oMm, [OpHANYECKOE CBOEO-
Opaszue OTpaciy BBIpaKaeTCs W B pse
JPYTUX ee 0COOCHHOCTEH, TaKMX Kak coO-
CTBEHHBIH MEXaHW3M IIPABOBOTO pETYJIH-
pOBaHMs, KOTOPBIM MpeaCTaBIsieT CcoOoit
0co0yr0 KOMOMHAIIMIO OTPAacleBBIX HOPM,
IOpUIMYECKUX (DAKTOB, MPABOOTHOLICHUH,
crien(YEcKnX OTpPacleBbIX MPHHIIUIIOB,
BBIPAXAIOLINX CBOEOOpAa3Ke MPABOBOTO CO-
JiepkaHus JaHHOW oTpaciu. FOpuauueckoe
CBOEOOpA3He OTPACIH BBIPAKACTCS TAKKE
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B TOM, YTO OHA MMEET XapaKTepHbII Habop
O0IMX TIOJIOXKEHUH, KaTeTOpHii, CPOKOB H
TepmuHOB [ 13, ¢. 52].

Bcsi COBOKYIHOCTH  IOPUANYECKHUX
YepT OTPACIHU B LIETIOM OIpPeNeaeTcs] KaKk
npaBoBoil (ropunnyeckuit) pexum. Ilox
HHUM CIIEZlyeT NMOHUMaTh OCOOYI0 IENOoCT-
HYIO CHCTEMY PpETYJISTHBHOIO BIIUSHUS,
KOTOpast XapaKTepu3yeTcs crenuduuecku-
MH CPE/ICTBAMH PETYINPOBAHHSA — 0COOBIM
MOPSI/IKOM  BO3HUKHOBEHUs, (hopmMHpoBa-
HHUEM COJIEPKaHUs NpaB M 00S3aHHOCTEH,
UX OCYIIECTBJICHHEM, CIeIU(UKON CaHK-
Ui, coCO0OB MX peall3alliy, a TaKKe
JICHCTBUEM €IMHBIX MPHHIIUIIOB, OOIIMX
MOJIOKEHUH, PACHPOCTPAHSIOMUXCS Ha
3Ty COBOKYMHOCTH HOpM [22, c. 105].
XoTsl ypoBeHb CIEHU(DUKH OTPACIECBBIX
PEKIMOB MOXKET OBITH pa3HBIM (OHH MO-
TyT OBITh TEHEepaJbHBIMH, BHIOBBIMH,
CHEIMATBbHBIMI), KaX7aas OTpacib IIpa-
Ba C IOPHIMYECKOH CTOPOHBI OTIIMYAETCS
B TIPAaBOBOM CHCTEME HMEHHO PEKHMOM
perynupoBanus. Kak Buaum, mnpodeccop
C.C. AnekceeB cOCpPeNOTOUMI BHHMaHHUE
Ha TaKWX KayecTBaX IIPABOBOIO PEXU-
Ma, KOTOpBIE KacaroTCsl HCKIFOYUTEIBHO
IOPUANYECKOTO KOHCTPYHUPOBAHUS B MeXa-
HHU3Max MPaBOBOTO BIMSHUS Ha CIIOKHBIN
MPOLIECC BO3HUMKHOBEHHS U CYIIECTBOBA-
HUSl COACpKaHMs TpaB U OOS3aHHOCTEH.
O01meTeopeTHIecKoe OCMBICTICHUE MPaBO-
BBIX pexHUMOB ocymectsun B.b. Hcakos,
MPEUIOKUBIINI  MCIOIb30BAaHUE  ATOU
KaTeropuy IpH U3yUCHUH CHCTEMBI IIpaBa
[23, c. 35-39].

Cepbe3Hoe HCCIIe0BaHNEe MPOOIeMbl
npasoBoropexkumanposeneno D.d. [lamc-
YMOBOI1, KOTOpasi HOJpa3yMeBaeT I0J 1pa-
BOBBIM PEXHUMOM OCOOBIIl MOPSANOK 3aKO-
HOZIaTENILHOTO  yPETYIHPOBAHUS JIESTEIb-
HOCTH CyObEKTOB IIpaBa B pa3HbIX cepax
0OLIECTBEHHBIX OTHOLIEHUIT MIIK Ha OIpe-
JICICHHBIX 00bekTax [24, ¢. 71-72]. Kax-
JIO OTpaciu IMpaBa COOTBETCTBYET CBOM
paBoBOil pexkuM. OTpacisiMu MpaBa Mpu
TAKOM TIOXOJIE OKa3bIBAIOTCS KAaueCTBEH-
HO 0COObIe M LEJbHBIC C HOPUITYCCKON
CTOPOHBI COBOKYITHOCTH HOPM, B CBOEM
eIMHCTBE O0ECIeYrBaroIIie crenuduye-
CKHE TIOPSAKH, PEXHUMBI PEryIHPOBAHHS
[24, c. 82-83].

CeromHsl B OTE€UECTBEHHOH IOPHUCIIPY-
JICHITAH 10/ TIPABOBBIM PEKHUMOM OTPACIIH
npaBa MOHUMAIOT 0COOBIH, 3aKpETUICHHbIN
HOpPMaMH TIpaBa COLMAJILHBIA MOPSIOK,
KOTOPBII ONpefenseTcs COOTHOIIEHUEM
ero o0ecreurBaoIINX MIPaBOBBIX CPE/ICTB
[25, c. 357-358].
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Ionmepxubas unero C.C. AnexceeBa
u B.b. McakoBa 0 TOM, 9TO 11 KQXKIOM OT-
paciy 1pasa SBISICTCS. XapaKTEPHBIM CBOM
PEeXKUM pEryIUpOBaHHs, B KOTOPOM KOH-
LEHTPUPYIOTCSI HE TOJBKO OCOOCHHOCTH
OTpaciIeBOro MeTo/a, Ho U 0COOBIi COIH-
aJIBHBIA CTAaTyC OTHOLIEGHMH, COCTaBIISIO-
KX HOpeMET NPABOBOTO PEryJIMpOBaHNS,
IO.M. OGopoToB paccMarpuBaeT IpaBo-
BOH pexunM Oosee MUPOKO, 0Opallias BHU-
MaHHE Ha BO3MO)KHOCTb Pa3MEXEBaHUs B
paMKax oTpaciu OOLIero M CreHaIbHOro
pexumoB [26, c. 4041].

O.C. JIbiceHkoBa, HCCIEOys JACICHUE
npaBa W 3aKOHOZATENILCTBA HA OTPACIH
CKBO3b IPU3MY CTPYKTYPHO-(QYHKIIMOHAb-
HOM XapaKTepUCTHKH CHCTEMbI 3aKOHOZIA-
TEJIbCTBA, TTOJICPIKUBACT UJICIO BBIICICHHUS
B CHCTEME IpaBa OTpacieil Ha OCHOBaHUH
METOZIa TIPABOBOTO PEryJIHPOBAHHS, KOTO-
PBIid, 110 €€ MHEHHIO, PEJICTABIISIET 0COOBII
FOPHUIMYCCKHI PEKIM PETYIIMPOBAHUSI U SIB-
JISIETCSI XapaKTEPUCTHKOM CofiepyKaHusi 00b-
€KTHBHOT'O I1paBa, a Takke (POPMUPOBAHUS
oTpacieil cHCTeMbl 3aKOHOZATENbCTBA 3
cyeT OCOOEHHOCTEH IpeaMeTa IPaBoOBOTO
PEeryiMpoBaHUs — OOLIECTBEHHbIX OTHOIIIE-
Huii [27, ¢. 9]. CII0XKHO COIIACUTBCS C ATUM
MHEHHEM, 000CHOBaHHE KOTOPOTO OCHOBBI-
BAETCsl UCKJIFOUUTENBHO HA UCKYCCTBEHHOM
pa3MEeKEeBaHNH TIpaBa M 3aKOHO/IATENBCTBA
Kak coziepaHust U (HOpMbl OOBEKTHBHOTO
mpasa [20, c. 29]. HeobxomumMo Takxke oT-
METHTh MPABIIBHOCTh BHICKA3aHHOW B JIU-
Teparype MO3ULMU O HAyYHOU HEKOPPEKT-
HOCTH OTOXX/ICCTBIICHHSI METOIa TIPABOBOTO
PEryIIMpOBaHUS B PE3yIIBTATE €r0 HIMPOKO-
IO TOJIKOBaHHS C FOPUIMYCCKUM PEKUMOM
IPaBOBOTO peryiuposanus [28, c. 32-35].

Crenyet cornmacutbest ¢ MEeHHeM A.C.
Cracckoro o TOM, 4TO IPaBOBOH PEXUM
JOJDKEH oToOpakaTh crenuduky (armoc-
(bepy) MpaBoBOro BO3AEHCTBUSA, B KOTOPOH
CYILECTBYIOT JIPYTHE JIEMEHTHI IPABOBOM
CHUCTeMBbI, OBITh TMpPaBOBOW (opMoOl HX
¢byukunonuposanus [29, c. 30].

CozepxkaHie TPAaBOBOTO PEKHUMaA CO-
CTaBIISIIOT JIEMEHTBI, KOTOPBIE IOCTOSTHHO
3a/IeHCTBOBAHBI B PACKPBITHH PETYJISATOP-
HO#l cymHocTH mpaBa. be3 coMHeHus, K
TAKHM 3JIEMEHTaM OTHOCSITCS CIIC/LYIOIIHE:
1) oObexTHBHpOBaHHAs cdepa AeHCTBHS
mpaBa — OIpECICHHAas B COIUAIBHOM
MPOCTPAHCTBE  COBOKYIHOCTH  OOIIie-
CTBEHHBIX OTHOIICHUI, COCTABIISIONINX
IpeJIMET IIPAaBOBOrO PErYIMPOBaHUS; 2)
CHCTEMHbIH, B3aMMOOOYCIIOBIICHHBINH JIO-
TMYECKUMU CBSI3IMHM  HabOp CrocoOoB,
NPUEMOB  PETYJISATOPHOTO  BO3/ICHCTBHS

IpaBa Ha ONPEAEIECHHYI0 COBOKYIHOCTb
OOIIECTBEHHBIX ~OTHOIIEHHH — METOA
MPAaBOBOTO PETYINPOBAHUS; 3) omperne-
JICHHBIH COIMAIBGHO 3HAYUMBIA pe3ynbTar
JIEWCTBHUS TIpaBa, TO €CTh IIeJTb IPABOBOTO
perymupoBanus [20, c. 30].

BeiBonpl. IIpaBoBoii pesxuM NPOHH-
3bIBAaCT MaTepuro Ipasa, (Gopmupys ero
CHCTEMY U OIPEJNENsisl B €€ COCTaBe HOp-
MaTUBHBIC 00pa30BaHMsA C CHCTEMHBIMU
MpU3HAKaMU — OTPACIH, MOAOTPACIH, UH-
CTUTYTbI, CyOUHCTUTYTHI.

OtpacinieBoii TPaBOBOW PEXKUM MOXKET
BKJIIOYATh CIIOCOOBI, METOIbI, TUIIBI TPABO-
BOTO PETyJIUPOBAHUS B PA3INIHOM COUETa-
HUH, TIPU JTOMHHUPYIOIIEH POIM OAHUX U
BCIIOMOTATEIbHOM POJTH APYTHX.

[IpaBoBOIl peKUM SIBIAETCS JOKTPU-
HQJIBHOU KaTeropuel, KoTopas Ompenelisi-
€T WHCTHTYIMOHAIHO-()YHKINOHATIBHYIO
NPUPOYy TIPABOBOM MaTepuH, COIeprKa-
TEJIFHO BKIJIIOYAET MpPEIMET, METO U IelTh
BBITTOJTHSIS
OIIPEJIETIAIONIYIO POJIb B TIOCTPOCHUH CH-
CTeMBI IIPaBa, B MPABOyCTAHOBIECHHU H
MpaBopeann3aliy, XapakTepusysl IpaBo
KaK HOPMaTHUBHO-MHCTUTYLIMOHHBIA COLU-
aJbHBIA PETYIATOP.

Takum 00pa3oM, CYIIHOCTHBIC IPH-
3HAKU TPOIECCyaIbHBIX OTpaciei ImpaBa
OIIPENIEJIIOTCS. UX IIPABOBBIM PEXKHMOM,
KOTOPBII OPraHUYECKH OOBEIUHSET JIUIIb
eMy IpHCYIIHe IpeaMeT, METO, ek Mpa-
BOBOT'O PETyIMPOBAHMSI.

[IpaBoBOl pexuUM IpOLECCYaIBHBIX
oTpaceii npasa o3BOJISIET ONPENEITUTD NX
BUJIBI B IIEJIOCTHOM CHcTeMe IpaBa YKpa-
nHbl. OCHOBHOH ke 3a/adeil oTpacieBbIX
MPOLECCYAIbHBIX HAyK SBISIETCS YETKOE
OIIPE/IENIEHNE COOTBETCTBYIOIIMX PEXKH-
MOB, OT Yero BO MHOIOM 3aBHCHT 3(dek-
TUBHOCTh TPAKTHYECKOH FOPHIMYECKOI
JIEATETBHOCTH.

MPaBOBOIO  PETYIMPOBAHMS,
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HOHATHUE U CYIITHOCTDHb HOPMbI
TPYAOBOI'O ITPABA

Bukropus TOMKO,
cnennanmct otnena 3AI'C PC
Kenpmenenkoro paifoHHOTO ynpaBieHHs I0OCTHINH B YepHOBUIIKON 061acTH

Summary

A concept and essence of norm of labour law are investigated in the article. Marked,
that norms of labour law are the variety of norms legal, and that is why at the decision
of this concept it is necessary to follow the generals of legal science. In addition, special
signs are peculiar to the norm of labour law that expose her essence and mark off rights
from the norms of other industries. Establishment of such signs is impossible without
an address to the object and method of labour law. It is found out, that the norms of
labour law regulate labour relations — relations that arise up concerning application of
wage labour, and also are relations closely constrained with labour. In addition, there is
peculiar not only imperative but also contractual character them, and the acceptance of
such norms takes place not only at state level but also on local.

Key words: rule of law, rule of labour law, employment relationship, object of
labour law, method of labour law.

AHHOTaNMSA

B crarbe uccnemyercst OHATHE U CYLTHOCTh HOPMBI TPyAOBOro mpasa. OTmeuaercs,
YTO HOPMBI TPYAOBOIO IIPaBa SIBISIOTCS PA3HOBUAHOCTBIO HOPM IIPABOBBIX, a OTOMY
TIPY ONPEIeICHUH JTaHHOTO TOHSTHSI HEOOXOIMMO PYKOBOJICTBOBATHCS OOIIMMH TIOJIO-
JKeHUSMH MIPaBOBOM Hayku. Kpome Toro, HopMe TpyaOBOTO MpaBa CBOMCTBEHHBI U CIIe-
LUAJIbHBIE MTPU3HAKHU, KOTOPbIE PACKPBIBAIOT €€ CYIIHOCTh U OTMEKEBBIBAIOT OT HOPM
JIPYTHX OTpaciel mpaBa. YCTAHOBICHNE TaKUX MPU3HAKOB HEBO3MOXKHO 0€3 0OparieHus
K MpeMETy ¥ METOy TPYAOBOTO IpaBa. YCTAHOBJIEHO, YTO HOPMBI TPYAOBOIO IpaBa
peNIaMEHTHPYIOT TPYJOBbIE OTHOLIEHUS — OTHOIIEHHs, KOTOPbIE BO3SHUKAIOT 110 MOBO-
Iy IPUMEHEHUS] HAeMHOTO TPYZa, & TAK)Ke OTHOLICHHUS, TECHO CBSI3aHBI C TPYIOBBIMH.
Kpome Toro, um cBOHCTBEHHBIH HE TOJILKO UMIIEPATUBHBIN, HO U IOTOBOPHBIN XapakTep,

a IMPUHATUEC TAKUX HOPM IPOUCXOAUT HE TOJIBKO HAa TOCYAapCTBEHHOM YPOBHE, a U Ha

JIOKAJIbHOM.

KiroueBble cjoBa: HopMa npasa, HOpMa TPYJOBOTO IIPaBa, TPYAOBbIE TIPABOOTHO-
LICHHSI, IPEIMET TPYIOBOTO MpaBa, METO TPYOBOIO IpaBa.

HOCTaHOBKa npodiembl. OO1ie-
H3BECTHO, YTO HOPMa TPY/IOBOTO
IpaBa MPUHAUISKUT K HOPMaM TPABOBBIM
U SIBIISICTCS Pa3HOBHHOCTBIO MOCIICTHUX.
ITo cBoeit mpuposie OHA BiajieeT BceMu 00-
IIMMH TPU3HAKaMH, KOTOPBIMH HafeleHa
«HOpMa TpaBa» Kak [EHTpalbHas KaTero-
pHs IPABOBOI HAYKH, a TAKXKe crernuduie-
CKHMH CBOMCTBaMH, KOTOpBIE B 00yCIIOB-
JIBAIOT €€ PHHAUISKHOCTD K TPYAOBOMY
IpaBy Kak oTpaciy rnpasa. [Ipuanmas sto
BO BHMMaHHE, U3YYUTh BOIIPOC, KOTOPBII
SBISICTCSl TIPEJMETOM HAIIeTO HCCIIe0-
BaHUs, HEBO3MOXKHO 0Oe3 OoOpalleHus K
(yHIaMEHTaIbHBIM TIOJOXKEHUSIM 001Iei
TEOpHHU IpaBa. B laHHOM KOHTEKCTE Hac
HHTEPECYIOT JIOCTH)KEHHS HAYYHbIX HCCIIe-
JIOBaHU MEPBUYHOTO 3JI€MEHTa MPABOBOM
HayKH — HOpMBbI TpaBa. Kak cBuaeTenn-
CTBYET aHAJIM3 FOPUIMYECKON JINTEpaTyphbl,
pe3ysbTaThl MCCJIENOBAaHUN JAaHHOTO BO-
MIPOCa HEOAHO3HAYHBI ¥ MHOTOYHCIICHHBI.
Takast cuTyaruss OOBSICHSIETCSI MHOT000-
pa3nueM MpaBOBBIX IIKOJN, a TAK)KE THUIIOB

npaBonoHnManusa. Kpome Toro, B mpaso-
BOH JITEpaType MBI 4aCTO BCTPEYaeM II0-
XOXKHe, HO HE TOXIIECTBEHHBIE ITOHSTHS,
KOTOPBIMH SIBJISIFOTCS, HAIPUMED, IIPaBO-
Basg HOPMa» U «IOPUAMYECKas HOpMay.
YuuThIBas 3T0, NPHU ONPEACICHUN HOPMBI
TPY/IOBOTO IPaBa MOJKET BO3HUKATh aHAJIO-
THYHAsk CUTYallus.

AKTYyaJIbHOCTh TeMbI HCCJIeI0Ba-
Hus. Takum 00pa3om, HEOIHO3HAYHOCTh
MOJIXO/IOB B OIPE/ICIICHUH TIOHATHIH «HOP-
Ma IpaBa» U, COOCTBEHHO, «HOPMA TpY-
JIOBOTO IPaBa» — 3TO MEPBBIMA ACIHEKT, KO-
TOPBII 00YCIIOBIIMBACT AKTYaIbHOCTD U3-
OpaHHOH TeMbl mccienoBanus. VHTepec
K YKa3aHHOW MpoOieMaTiKe yCUINBACT U
TOT ()aKT, YTO HA OTPACIIEBOM YPOBHE Ka-
TETrOpHsl «KHOPMa TPYOBOTO IIPaBay HeJ0-
CTaTOYHO MCCIEA0BaHA. B OCHOBHOM OHa
HpeI0CTaBICHa MHTEpIpeTaluei o0mux
MOJIOXKEHUIT Teopuu rmpasa B chepe Tpy-
JIOBOTO TIpaBa, IpH 3ToM Oe3 yyera Cylil-
HOCTHBIX OCOOEHHOCTEH COOTBETCTBYIO-
uiei orpaciu.



