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MPEKPAILIEHUE ITPABA HA AJTUMEHTbI
B CBSI3U C IPMOBPETEHUEM

PEBEHKOM B COBCTBEHHOCTD
HEABUKUMOI'O UMYUECTBA

Mapus MEJIbHUK,
acnupaHT VHCTHTYyTA 3aK0HOKaTenbCTBa BepxoBHoil Pajgel YkpauHsl,
cTapunii 1adopaHT Kadeapsl TPYIOBOTO MpaBa
U MpaBa COIMAaIBHOTO 00eCIeYeHUs! FOPHIMUYECKOro (haKyabTeTa
Kuesckoro HanuoHaisHOro yHuBepcurera uMeHu Tapaca llleBuenko

|

Summary

Questions, considerated in this article are related to legal origin of termination
of right to alimony in case of getting fixed assets by a child. There is analyzed the
problems of identification of legal ground to termination of right to alimony. It finds
out the conditions and reasons that give possibility to conclude a treaty of termination
of right to alimony as a result of acquisition of right of property to fixed assets. It
emphasizes an interconnection of investigated institute with the institutes of alimony
obligations, acquisition of right of termination of alimony obligations, acquisition of
right of fixed assets by a child. On this basis, emphasizes a separate group legal grounds
for termination of right to alimony and points to their relationship with the essential
conditions of studied treaty institute.

Key words: alimony obligations, grounds of nascence, changes and termination of
family relationship, termination of law to alimony, transformation of family relationship,
acquisition the right of property.

AHHOTAIHS

B crarbe paccMaTpuBaioTCs BOMPOCHI, KACAIOIIMECS IPABOBOM MPHPOJIBI TIPEKpallie-
HUSI TIpaBa Ha QJIMMEHTHI B CBSI3M C MPUOOpETeHNEM peOEHKOM HEABHKHMMOTO HMYIIIe-
cTBa. AHATM3UPYIOTCS MPOOJIEMBI HICHTU(DUKAIIUY TIPABOBBIX OCHOBAHUH JJISI IIPEKpa-
LICHUsI TIPaBa HA AJIMMEHTBI. BBISCHSIOTCS IPUYHHBI U YCIOBUSI, KOTOPBIE TAI0T BO3MOXK-
HOCTB 3aKJIIOYNTH JIOTOBOP O TPEKpaIleHHH NpaBa Ha aIMMEHTHI B CBSI3H C IpHOOpeTe-
HHUEM TpaBa COOCTBEHHOCTH PeOEHKOM Ha HEIBMKUMOE UMyIecTBO. [ToguépkuBarorcst
3aBUCHMOCTB UCCIIEyEMOT0 MHCTUTYTa C MHCTUTYTaMH aIMMEHTHBIX 00s13aTeNIbCTB, M0~
JydeHHue IpaBa Ha IpeKpalleHne aTMMEHTHBIX 0053aTeNNbCTB, MPHOOpETeHNe TTpaBa Ha
HEIBIDKUMOE UMYIIECTBO pebeHkoM. Ha 0CHOBaHMU 3TOTO BBIACISAIOTCS B OTIACIBHYIO
rpyIIy IOPUANIECKAE OCHOBAHUS IS TPEKPAICHNS [IpaBa Ha aJIMMEHTBI M YKa3bIBaeT-
sl Ha MIX CBSI3b C CYIIIECTBEHHBIMH YCIIOBHSIMH HUCCIIEYEMOTO JOTOBOPHOTO HHCTHUTYTA.

KimoueBble ¢j10Ba: aMMEHTHBIE 0053aTeNIbCTBA, OCHOBAHUS BO3HUKHOBEHHS, U3Me-
HEHHUE ¥ IpeKpalieHie CeMEeHHBIX [IPAaBOOTHOIICHUH, IPEKpaIlleHHe TIpaBa Ha AIMMEHTBI,
TpaHchopMaIsi CEMEHHBIX MTPABOOTHOIICHUH, IPHOOPETEHUE TIpaBa COOCTBEHHOCTH.

HOCTaHOBKa npodJembl. CyObek-
THBHOE CEeMEIHOe IPaBo Ha Ipe-
KpallleHHe aJMMEHTHBIX 00s3aTeNbCTB B
CBSI3M C PHOOpETeHNEM peOSHKOM HE/IBHU-
’KIMOTO MMYILECTBA B COOCTBEHHOCTH 3a-
HHMMaeT 0c000€e MECTO B IIPABOBOM PEryJIH-
POBaHMH AJTMMEHTHBIX IPABOOTHOIICHUH.
YT0, COOTBETCTBEHHO, TPEOYeT YETKOCTH
OIIpe/IeNICHUsI MEXaHU3Ma IIPaBOBOTO PEry-
JMPOBaHUS NPABOOTHOIICHUH 110 MPEKpa-
IICHUIO NIpaBa Ha aJIMMEHTBI, KOTOPBIN He-
BO3MOXKHO IPEJICTABUTH O3 Ha/IEKAILEro
BBISICHEHHMSI CYIL[HOCTH U COZIepIKaHHs Ipa-
Ba Ha TPEKpAICHUC AIMMEHTOB B CBSI3U
¢ mpuoOpeTeHneM peOEHKOM B COOCTBEH-
HOCTb HEIBIDKAMOTO UMYIIECTBA.
AKTYaJIbHOCTB TEMBI HCCJIEIOBAHUSI.
370 U 00BSICHSCT YpE3BbIUANHYIO OCTPOTY

MOHATON TMPOOIEMAaTHKH, MOCKOIBKY Ha
CErOJHALIHUN JEHb B HAayKe CEMEHHOTO
mpaBa MPaKTHYeCKH HeT (yHIaMeHTallb-
HBIX HCCIICIOBAHUI IO JTAHHOU Tpodiema-
THKE.

Cocrosinue ucciegoBanusi. Koneu-
HO, CIIOXHBIE BOMPOCH AJTMMEHTHBIX
00513aTEIIbCTBEHHBIX ~ TIPABOOTHOIICHUH,
KaK W IpaBa Ha aJIMMEHTHI, O€3yCIIOBHO,
OBUTH MTPEIMETOM MHOTOYHCIICHHBIX (QyH-
JTAMEHTAJILHBIX HAyYHBIX HCCIEIOBaHUH,
YTO IMO3BOJIMIIO C(HOPMHUPOBATH COOTBET-
CTBYIOLMM IUIACT JOKTPUHBI MHCTHTYTa
aJMMEHTHBIX 00s13aTesibeTB. Cpein Takux
HccleqoBaTeNel BO3MOXKHO YKa3aTh Ha
I Axmau[2],}O.®.becnanosa[3],0.C.Bo-
noxoBa [5], O.0. Ispus [8], JI.B. Caneii-
ko [24], H. ITanosy [20], JI.A. Ky3pmuue-
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By [10], O.B. Komurosy [11], A.M. Psi6ent
[13], T.O. Apusariok [1], O.B. Jlemuenko
[7], A.b. I'punsk [6], 1.B. XeumnHkoBy
[9], O.€. Muuypuna [15]; A.M. brantyka
[4], JLT. JInamana [16], O.B. ITapakyny
[21], XK.JI. Yopmayro [36], O.B. Posron
[23], PU. TammwsHa [29, c. 183-191],
C.JA. @ypey u €.1. @ypey [25], u ap.

OpHako, HeCMOTpsi Ha DIyOOKHe U
nopoii  gyHIaMEHTaJbHBIE HCCIIe0Ba-
HUsI, [poOieMaTuka MMEHHO CYI[HOCTH
U COIepXKaHUsl MpaBa Ha MpPEeKpalleHHe
aJMMEHTOB B CBSI3M C MPUOOpETEHHEM
HEIBIKUMON COOCTBEHHOCTH PEOCHKOM,
K COXXaJEHHIO, HE MCCIIEN0BaIach, 4TO
SIBIISIETCSI HEJOMYCTUMBIM U TpeOyeT J0-
MOJTHUTETIHHOTO MCCIIEA0BAHNS.

[eabio u 3aaayeil cTaTbu SBISCTCS
pelieHne 3amad, KOTOPhIe HaIeNeHbI Ha
BBISICHEHHE CYIIIHOCTH U cozieprkanus (yc-
JIOBUH, OCHOBaHWH U T.JI.) B OTHOIICHUH
mpaBa Ha MpeKpalieHue o0 yriaTe aiu-
MEHTOB B CBSI3H C IPUOOpETEHUEM peOeH-
KOM TIpaBa COOCTBEHHOCTH HEJBIIKUMOTO
nMmyIiecTBa. PeleHre nocTaBleHHbIX 3a-
J1a4 TIO3BOJIUT YETKO ONPEICTUTh MPEIMET
MeXaHHU3Ma MPAaBOBOTO PETryIUPOBAHHS
MPaBOOTHOLICHUH MO TPEKPAIICHHIO Tpa-
Ba 00 yIuiaTe aJlMMEHTOB B CBSI3U C TPH-
obOpereHneM peOEHKOM IpaBa COOCTBEH-
HOCTH Ha HEIBUKUMOE UMYIIECTBO.

N3no:xenne oCHOBHOIO MaTepuasa.
B nokrpune cemeiHOro mpasa OTMeua-
€TCsI, YTO «ATMMEHTHOE 00sI3aTeNTbCTBO —
9TO OTHOUICHHE, B CHIY KOTOPOTO OTHH
9IEHBI CEMBH HMMEIOT MIpaBO TpedoBaTh
OT JPYTUX WICHOB CEMBH IIpeOCTaBIIe-
HUSI UM MAaTepHalibHOTO COICpIKaHHS B
(hopme amMMEHTOB NpPU HAIWYHU OCHO-
BaHUW W B TOPSIKE, MPETyCMOTPEHHBIX
3aKOHOM WJIM coIIalieHneM ctopon» [11].
Ho npaBoBast npupona HHCTUTYTa O Tpe-
KpAIleHNH TIpaBa Ha AIUMEHTBHI B CBSI3H C
npuoOpeTeHneM peOEHKOM HEeIBHIKUMOTO
HMYIIECTBA B COOCTBEHHOCTb, KOTOpAs
0TOOpakaeTCss MCXOMsl U3 IEHTPATbHOM
ero HopMHl (cT.190 CK VYkpaunser), ox-
BaThIBAeT 3HAYUTENBHO IIHPE CIIEKTP
MIPAaBOOTHOIICHUH, KOTOPHIE CBS3aHBI C
colepaHueM peOCHKa, TPUYEM TOXKE
oOycnaBnuBas peryJupoBaHHE W JeH-
CTBUE HMMEHHO TOH CEMEHHO-NpaBOBOM
KOHCTPYKILIUH IO COACP)KaHMIO peOeHKa,
KOTOpasi o0ecreynBaeT peaan3anuio |
3aIUTy UMYIIECTBEHHBIX WHTEPECOB pe-
OeHKa, HO MHBIM CIIOCOOOM.

Crnenyer ykasarh U Ha TO, YTO B JlaH-
HOU cTaThe HA CaMOM Jielie OTOOpakeHa
CYIIHOCTh O3TOTO0 MHCTUTYTa, KOTOPBIiA

JIEMOHCTPUPYET JHHAMHUKY M OJHOBpE-
MEHHO OOIIHOCTh Pa3IMYHBIX CEMEHHO-
MPABOBBIX M T'PaXKIAHCKO-IIPABOBBIX HH-
CTUTYTOB, KOTOPBIC OOBEAMHSIOTCS, KaK
TpeJIcTaBIIsieTCsl, 00IIeH 1elnbo 00 ypery-
JIMPOBAHMK MMYIICCTBCHHBIX HHTEPECOB
pebeHKa, a TakKe CIMHBIMUA YacOBBIMH
OTpe3KaMU 3TOi JJOrOBOPHOM KOHCTPYK-
ouu. A UMEHHO «...TOT M3 POJUTENEH,
C KeM IIPOXKUBAeT PeOCHOK, ¥ TOT U3 Po-
IUTENeH, KTO TNPOXHMBAET OTIEIBHO OT
HEro, C pa3pelLleHHs OpraHa OIeKd U I0-
MEYUTETHCTBA MOTYT 3aKJIFOUYUTh JOTOBOP
0 MPEKPAICHUH 1TPpaBa Ha ATMMEHTBI JUIs
pebeHKa B CBSI3M C Nepeayeii npasa B ero
COOCTBEHHOCTh HAa HEJIBHKMMOE MMYIIIE-
CTBO (KWJIOH JOM , KBapTHpy, 3eMellb-
HBII y4acToK H T.1.)... (4. 1)». Otciona u
MIPEACTABISETCS BO3MOXXHOCTH TOUHEE
TyO)ke MCCIIeIoBaTh IPABOBYIO NMPHPOY
1 CYIIHOCTH ITPaBa Ha MpPEKpaIieHue am-
MEHTOB M IPEJI0CTABIEHUE BO3MOKHOCTH
npuodpecTu pebeHKOM B COOCTBEHHOCTb
HEJBHXUMOTO MMYIIECTBA.

Kak n3BecTHO, OCHOBaHMEM Kak Juls
BO3HUKHOBEHMS, TAaK U JJIs1 IPEKpaleH s
TOTO WJIM MHOTO CYOBEKTHBHOIO IpaBa B
IIpaBe TPaJULHOHHO COOTHOCHUTCS C Ha-
JIMYMEM ONPEEICHHOTO OPUINYECKOTO
¢axra [34, c. 87; 32], win COBOKYIHOCTb
¢baxtuyeckux obcrosirenscTs [30, . 91].
Jlo uX NOSBICHHS IPaBO CYIICCTBYET
TOJILKO B OOBEKTHBHOM CMBICIE, 0€30T-
HOCHUTEJIBHO, YTO TOXKE TTOJUCPKUBACTCS B
IOPUAUYECCKOH JINTEPAType.

Kak oTmedaeTcs B IOpHIHYECKOM M-
Teparype, IOpUANIECKnil (akT — IIIaBHOE
YCJIOBHC BO3HUKHOBCHHS U JIMHAMHKH
(M3MEHEeHHUST M TIPEKPAIICHHs) TpaXKIaH-
CKMX IpaBooTHouleHuil. W mostomy, B
3aBHCUMOCTH OT IIPABOBBIX MOCIIEACTBHUIA,
KOTOpbIE BO3HHKAIOT BCIJICJICTBUE HACTY-
IUICHUS. TOTO WJIM WHOTO IOPHIMYECKOTO
¢axra, ropuandyeckue GaxTel ACSATCA Ha
IpaBoOOpasyoIine, POBOM3MEHSIOIINE
U paBonpekpamaromue [33, c. 107].

Tak, mo maenuto P.b. Illumku, He-
CMOTpsI Ha CYIIECTBEHHBIII MaccuB (hax-
TOB, HY)KHO HPEXKJE BCErO BBIICIATH TC
OpUAnYECcKHe (PAKThI, KOTOPBIC SBISIOTCS
FOPUINYECKIMH yCIOBHUSIMH BO3HHKHOBE-
HUS TPaXIAHCKUX TMpaBOOTHOmCHUH. K
TaKMM YYCHBIIl MpeayaraeT OTHOCHTh T
00CTOSITEIECTBA, KOTOPBIE IMEIOT FOPU/IU-
YeCcKoe 3HaueHHe ISl JIOIyCTUMOCTH JKe
OCHOBaHUSAM BO3HUKHOBEHHS IPaBOOT-
HoleHui [34, c. 95]. KonuenTpupysich Ha
CEMEIHO-TIPABOBOM MHCTHUTYTE aJIMMEHT-
HBIX 0053aTebCTB, CIIELyeT NPHUBECTH B
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npuMep nosuuuro PU. Tambsna, xoTo-
pBIi, paccMaTpuBasi JOrOBOp O MpeKpa-
IICHUH TIpaBa Ha aJUMEHTHI JUis peOeHKa
B CBSI3U C mepernadell mpaBa COOCTBEH-
HOCTH Ha HEJIBI)XKMMOE MMYIIECTBO, YT-
BEPIXK/IAeT, YTO BO3HWKHOBEHHE CITydaeB
Ha TIOJTyYeHHE AIMMEHTOB WM UX HEBO3-
MOXHOCTH TIOJyYeHHs OO0yCIaBIMBAIOT
Pl TaKMX OOBEKTHUBHBIX M CYOBEKTHB-
HBIX TPUYMH, KaK «OTCYTCTBHE CPEJICTB
y IUIaTeNbIIMKA aJTMMEHTOB, €ro YKJIOHe-
HHE OT TaKHX, OTCYTCTBHE IUIATENIbIIH-
Ka QJIMMEHTOB II0 MECTY MKHUTEIbCTBA»
[29, c. 183].

OnHaKo NPEIMETHO CIIENyeT yKas3aTb
u Ha 10, yTo P.W. TambsH, uccnenys naH-
HBIi  CEMEHHO-IIPABOBOM  JIOTOBOPHOIL
MHCTHUTYT, HE MPUAAET 0CO00r0 3HAYCHHS
MIPAaBOBOM MPHUPOIE YUCHUS O IOpHINUeE-
CKHX (akTax, Kak B TPaKJaHCKOM, TaK
U B ceMelHHOM mpaBe. Bexp nmMeHHO 3TH
YCIIOBHSI, TIO HAIIEMy MHEHHIO, TOBOJIHLHO
BA)KHBI JIUTSI BEISICHEHHS CYIITHOCTH TIpaBa
Ha TIpeKpalleHne aJUMEHTHl M €ro Cco-
JepkaHus. OTo o0yclaBiuBaeTCs TeM,
4yTo y4yeHue 00 ropuandeckux (akrax
OXBaTbIBaCTCA  HPABONPUMEHHUTEILHBIM
MPOLIECCOM Yepe3 MHOTOACIIEKTHBIN MOHO-
JIMT JIOTOBOPHOM KOHCTPYKIIMHM CamoOro
MHCTHTYTa O TPEKPAILEHHH ATMMEHTOB B
CBSI3U C TPUOOPETEHHEM IpaBa COOCTBEH-
HOCTH Ha HEJBI)KMMOE MMYILECTBO. Benp
B TEOpHM MpaBa NPABONPHMEHHUTEIHHBIN
MPOIECC TPAJHUIIOHHO COCTOHUT U3 «yCTa-
HOBJICHHSI (PAaKTHYECKOTO OOCTOSITEITHCTBA
Jle7a, 3aTeM — YCTAHOBJICHMS IOpHIIUe-
CKOH OCHOBBI Jie7la, U COOCTBEHHO — pas-
peIIeHNsT caMoro Jena M JOKyMEHTallb-
HOE OQOpPMIICHHE TaKOro  PeIICHHsD)
[17, c. 174-175], uto Bcerma OCHOBBIBAETCS
U 3aKPEIUIETCS B KaXKIOM U3 TaKHX 3TaloB
OIIpE/ICTICHHBIM IOPHNUECKIM (aKTOM.

besyciioBHO, Bompoc onpeneneHus
IOPU/INYECKUX OCHOBAaHMI M YCIOBHH B
npaBe IpHU BO3HUKHOBEHHM IPABOOTHO-
IICHUI JJABHO CONPOBOXKIAETCS JUCKYC-
cusimu. A.JI. Ilenaara B JaHHOM acIIEKTe
NpeOCTEeperaer, OTMeYasi, 4To MpPEexXae
BCET0 BO3HHMKAIOT TPYJHOCTH PACKPBITHS
MOHSTUSl «OCHOBAHWI» M «YCJOBHI» B
CHITy MX COOTHOUICHHS M COJCpPIKAHUSL.
Hepenko, oTMedaeT y4eHast, 5TH MOHATHS
CMEIINBAIOT W TIPUHAMAIOT KaK TOXIIe-
CTBEHHBIE, OJTHAKO KA)KJ0€ U3 HUX MMEET
CBOE COZIEp)KaHUE U IOPHIMIECKOE 3Haue-
uue [19, c. 13]. [loaToMy BO3HHKaeT BO-
HPOC PaCKPBITUS UX JIUATCKTHKH.

K nmpumepy, no rHoceosorngeckomy
3HAYEHMIO CJIOBA «OCHOBAHUE», TPAHUIIH-
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OHHO TOHMMAETCS KaK «...HIDKHSS OIOp-
Has YacTh KaKOTO-THOO MpeaMeTa, CO-
OpY’KEHHsI; OCHOBA... », W OoJee amarn-
TUPOBAaHHO K T'YMAaHUTApHBIM HayKaM —
KaKk «... TO TJIaBHOe, Ha 4YeM Oa3mpy-
€TCsl, OCHOBBIBAETCS UTO-HHOYAb ...»,
TO €CTh, 1O CyTH «...Hay9HOE OCHO-
BaHue... » [22]. Pyccko-ykpauHCKHit
TOJIKOBBIH CJIOBaph IOPUAMYECKHUX Tep-
MHHOB CBSI3bIBAET PYCCKOE CIIOBO «OC-
HOBaHHE» KaK «...Hayall0 CYyIIECTBO-
BaHMs, BpEeMs BO3HUKHOBEHHS  ...»,
a TaKKe KaK «...PUYMHA U MOBO...»,
YTO B MEPEBOJC ITH CJIOBa HAa YKpawH-
CKHH TIPEICTAIOT KaK «OCHOBA, Ha4alo,
OCHOBa, OCHOBaHHEe», U T.A. [26, c. 147].
IIpocmarpuBaroTcsi Kak Obl XapaKTepH-
CTHKH MPEIIOCHUTKH K KATETOPHHU IIPHUH-
LUI», €ro OSTUMOJOTMYECKHX OCHOB
(ocHoBaHwme, ocHOBHas uzes). M 3to mo-
HSTHO, TIOUEMY, TaK KakK JIJaHHBIE IPOU3-
BOJIHBIE CJIOBA TIPOMCXOMIAT OT JTATHHCKOTO
«causa» (caussa) W O3HAYAIOT — «...NPH-
YHMHA, TIOBOJ, MOOYAUTEIEHOE HAdalo ..»
[15, c. 165], uto oTpaxaer ocoboe (crernu-
(uueckoe) 3HaAYCHHUE KaK ISl COIEPIKAHMS
BO3HUKHOBEHHUSI, U3MEHEHUsI M MPEKpaliie-
HUsI TIPABOOTHOILCHUH, TaK M Ui JOTO-
BOPHOTO MHCTUTYTa IMPEKpPAICHUs MpaBa
Ha AJIMMEHTBI B CBSI3M C MPHOOpPETEHHEM
peOeHKOM TIpaBa COOCTBEHHOCTH Ha He-
JBIDKUMOE MyIecTBo. [lockonbky nMeH-
HO «CauSa» SIBISIETCS AJIEMEHTOM CJIeIIKH
1 TPOKAAHCKOTO TPABOOTHOIICHHMS, a CaM
TEPMHH €CTh [IMBIIHCTHICCKIM.

Benp B rpaxmaHcKoOM IpaBe, yueHHE
00 WHCTHTYTE CHENKH OMpENeNseT, UTO
«causa» SBISIETCS OCHOBAaHHEM CHEIKH
(ero menplo), a caM JJ0roBOp — IOpHIHYE-
ckuM (aktom [33, c. 272, 271]. Ioato-
My ynoTpeOlieHHe B IUBHIMCTHKE CIOBa
«causa» COOTBETCTBYET MPEIIHCaHHUSIM
00BEKTUBHOTO TpaBa U 00YyCJIaBIMBAIOT
BO3HHKHOBEHHE FOPUANYECKUX MOCIE/I-
CTBHUH, — TaK 4TO «CausSa» B 3TOM CBETE,
nmo muenuto A.C. KpuBrosa, momxHa
OBbITh BOCIIPUHSTA KaK MPaBO3apOXKAAI0-
i (paBoBUHUKAIUHN — M. M.) ropunu-
yeckuit paxr [12, c. 104].

Ipy HanmMYUKM TaKuX OOCTOSTENBCTB,
HY)KHO TIOZJpOOHee 00paTHTh BHUMaHUE HA
JMATEKTHIECKYI0 W TIPUPOIY IOpHANYe-
CKOM KOHCTPYKIIUH «IIPEKPAIICHUH IpaBa
Ha aJIMMEHTH, C(POKyCHpoBaB B3I Ha
€€ THOCEOJIOTHYECKOM TOJIKOBaHHU.

Tak, TEpMUH «u3MeHeHue) TPEeNICTaB-
JIIeTCsl KaK Mepexo]l 4ero-HuOy/Ib BO 4TO-
TO KaueCTBEHHO Jpyroe (O COCTOSHUH
JBUOKCHUS, NPU3HAK, CBOICTBO W T.J.)

[28, c. 384]. B TonmkoBoM croBape pyc-
CKOTO $I3bIKa MTPUBOIUTCSI CHHOHUM yKpa-
HHCKOTO <«3MIH@», KOTOPBIA TpPaKTyeTcs
Kak «M3MeHa». A B OyKBaJbHOM CMEBICTE
MOHUMAETCS KaK «...NTPEAaTeIbCTBO WH-
TEpPEecoB, MEPEXoJl Ha CTOPOHY Bpara...»,
U TIpeAsiaraeTcs Kak oOIee CIOBO «H3-
MEHHUTBY B JIByX BapHaHTaX, IEPBbId 3a-
KJIIOYAeTCsl 10 CMBICIY «...HadaTbCs,
oOpa3oBarbcsi, 3apOAMTCA...», APYIoH,
TPaKTyeTcs KaK «...COBEpIUUThH Ipea-
TENICTBO, IPOIYCTHT BONPEKH CBOUM
NPUBBIYKAM. ...», WIH KaK «...lIEPecTaTh
CIIy)KUT, OCIabuTh (B CHIaX CIOCHO-
HOCTH, YYBCTBCHHBIX BOCIPHATHH)...»
[18, c. 209]. ITox u3MeHEHNEM TpakaaH-
CKHX IPOLIECCYaNbHBIX MTPABOOTHOLICHUN
HECKOTOPHIMH YYCHBIMH TTOHHUMACTCsI HE
TOJIBKO 3aMEeHa OJJHOTO CYOBEeKTa APYTHM,
HO U 3aMEHa XapakTepa B3aHMOOTHOILIE-
Huif [35, c. 139]. B cBoro ouepens, 3Haue-
HHE CJIOBA «IPEKPAIIECHHUE), COIOCTaBIIs-
€TCsl OT COBMECTHO COKPAIIEHHOTO CJI0Ba
«IIpeKpalarh, IPEKPaTUTh», U TOJIKYETCs
KaK OCTaHOBUTBH Kakoe-HHOY[b cOOBITHE,
HpoLEecC, COCTOSIHUE; IepecTaBaTh BbI-
HOJIHATH HAa BpeMs Jiro0oe JielicTBue, Ka-
koii mporecc [28, c¢. 656]. A B TOIIKOBOM
CJIOBape PYCCKOTO $3bIKAa TEPMHH «IIpe-
KPaTHUTh» TOJIKYETCSl KaK «IlepecTarh Jie-
JaTh 4TO-HUOYIb», a TEPMUH «IIpeKpa-
TUTBCS» — KaK «KOHYHUTBCS, TEPECTaTh)
[18, c. 504]. Tak BOT, MO HamEMy yCMO-
TPEHHIO, UMCHHO OT TPEKPAIICHUS aJlu-
MEHTHBIX IPABOOTHOILICHHUH, COOCTBEHHO,
IpaBa Ha aJIMMEHTHI, HACTYIIaeT COOTBET-
CTBYIOIIMH TpaBOBON 3(deKT, KOTOpbIit
CIIy’)KUT OCHOBAaHHEM ISl JIOTOBOPHOM
KOHCTPYKIMHU TI0 NPHOOPETEHHIO0 B CO0-
CTBEHHOCTb PEOCHKOM  HEJBHKUMOIO
umymectsa. OJHOBPEMEHHO MOJIHOTA UH-
CTUTyTa NMPUOOpETeHHs PeOSHKOM IpaBa
COOCTBEHHOCTH HEJIBH)KMMOTO HMYILe-
cTBa, Onarogapst MpeKpalleHuto Ipasa Ha
QIUMEHTBI, 000CHOBBIBACT TIPABOBBIE OC-
HOBaHHE BO3SHUKHOBEHMS APYTHX IPaBo-
OTHOLICHHH B COCTaBE aHAIM3HPYEMOTO
JIOTOBOPHOTO MHCTUTyTa. UTO, COOTBET-
CTBEHHO, TpeOyeT HEeoOXOJUMOCTH IpO-
JOJDKEHNE JIeTaJbHOTO HCCICAOBAHUS B
JTAaHHOM aCIeKTe.

[TosToMy KpailHe Ba)KHO JOIOJIHU-
TENBHO C(OKYCHPOBaTh MOWCK Ha OT-
CIIC)KUBAHUHU JUAJICKTHKUA U 3THMOJIOTHA
CIIOBa «BO3HHKHYTH». Tak, K TMpuUMepy,
PYCCKOMY CJIOBY «BO3HMKHOBCHHE» YIIO-
Jno0nseTcss yKpauHCKasi ero TPaHCKPHII-
1S, KOTOpasi IPOUCXOIAUT OT COBMECTHO
COKpAILICHHBIX CJIOB, TIOCKOJIBKY ITPONUCXO-

JIUT IMEHHO OT CJIOBA «BO3HUKHYTH) C CO-
OTBETCTBYIOIIUM TOJIKOBAaHHEM, KaK BOT:
«...3apOKIAThCSA, HAYMHATH CYIIECTBO-
BaTb...»; WM KaK «...NTOKA3bIBaTh, CTa-
HOBHTBCSI BUJIHBIM, CTOSTH B BOOOpake-
HUH...» [28, c. 125]. B TomkoBOM ciioBape
PYCCKOTO $sI3bIKa TEPMHH «BO3HUKHYTH»
TOJIKYEeTCST KaK «...HadaThcs, 00pa3oBaTh-
cs1, 3apomurces...» [18, c. 80]. Mexny 3a-
HMMCTBOBAHHBIX CJIOB, 3TO MOHSTHE CO3€p-
Laercs B ClIoBe «(GpOpMUPOBATH» OT JaT. —
formare, uro o3Havaer «...00pa3oBbI-
BaTh, COCTABJIATH; MPEiaBaTh 4eMy JIMOO
Kakylo To (opMmy, BHUJ, 3aKOHYEHHOCTb,
3apoaurcs...» [27, c. 549]. Urak, Bbisc-
HEHHME IPABOBOH NPHUPOIBI OCHOBAHUIM
BO3HMKHOBEHUS PABOOTHOIIECHUN TECHO
CBSI3aHO C OIPEJETICHHBIM IPOIECCOoM,
KOTOPBIA AaeT BO3MOKHOCTH MPOSIBUTHCS
TeM HeoOXOANMBIM MpU3HAKaM, KOTOpEIE,
10 CyTH, HAIOJHSIOTCS M TEPEKINKAIOT-
csl C «causa» B paMKax 00s3aTesIbCTBEH-
HBIX QJUMCHTHBIX IPABOOTHOILICHHUSIX.
B cootBeTcTBMM ¢ Takoi TpPaKTOBKOM
TEPMUHOJIOTHHU U OIIPE/IeNICHUs TOCIIe10-
BaTEJIbHOCTH BO3HUKILIHMX 00S3aTeIbCTB,
OXBaThIBAEMBIX CIIOBOCOYETAHUEM «OCHO-
BaHUS BOSHUKHOBEHHMS», BIIOJIHE JIOTHYHO
BO3MOXKHO Y3DPETh TaKHe KaK T€ WU HHbIC
OCHOBaHUSI K BO3HHKHOBEHHH «IpaB M
00s13aHHOCTEH» YYaCTHUKOB 00sI3aTelb-
CTBEHHBIX IPABOOTHOIICHUIA.

Heckonbko B HHOM KJIr04€ TpaHC(Op-
Maluy MpaB U OOS[3aHHOCTEH KaK OCHO-
BaHUIl U1l BOSHUKHOBCHUS TPXKIAAHCKUX
MIPaBOOTHOIIICHUI!, B TOM YHCIIE U IOPUIU-
yecknx (akrtos, Beinensier A.E. Xaputo-
HOB. Ero mo3umms cBOIUTCS K TOMY, 9TO
crenn(UUecKUM BHIOM IPABOMEPHBIX
JEWCTBUH, TIOPOXKIAIOMNX T'PaKIaHCKUE
npaBa U OOS3aHHOCTH, SIBIISIOTCS aIMH-
HHUCTPATUBHBIC aKThl (AKTHI YIIPABICHHs),
BbIJIABAEMbIE OpPraHAMHU BJIACTH UJIX MECT-
HOTO CaMOyYIIpaBICHUs. AKT yHpaBieHHs
MOPOX/JIAaeT aJMUHUCTPATUBHbBIC MNPaBO-
OTHOILECHUS MEXJy OpraHoM, H3/aB-
LIAM aKT, U JHUIAMH, KOTOPBIM 3TOT aKT
agpecoBat [31, c. 56]. C atum cuexyet
MOJTHOCTBIO COIMIACUThCs. Bemp mpaso-
BOE€ OCHOBaHME Ha IpEeKpalleHHe IpaBa
Ha aJTMMEHTHI B CBSI3U C 3a4HCIICHHEM B
COOCTBEHHOCTh peOeHKa HEIBIKUMOTO
MMYIIECTBA HEBO3MO)KHO B HHCTHUTYTE
MIPEKpaIIeHus TIpaBa MEXIy CyOBEeKTaMu
aJMMEHTHBIX 0053aTeNbCTB Oe3 mpeBa-
PHUTEIIBHOTO 3aKJIIOUCHUs (pa3perieHus)
OPraHOB OINEKH U IOIEYNTENIHCTRA.

IlosTomy 5Ta mpaBoBas CBA3b 3a-
HHMAaeT CYIIECTBEHHOE MECTO B JaHHOM
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WHCTUTYTE MPaBOOTHOILLIEHUH, T/ 3a/1eH-
CTBOBaH OpPTaH TOCYAapCTBEHHOM BIIACTH,
KOTOPBIH B MEPBYIO OYepenb AOJKEH CO-
I1acoBaTh, TO €CTh BBLIATH Pa3pelieHne
Ha TIpeKpalleHHe aIMMEHTHBIX 00s3a-
tenbeTB. ClienoBaTebHO, B JaHHBIX Ipa-
BOOTHOILICHUSX YCMaTPUBAETCS HE TOIBKO
aJIMMHUCTPaTUBHO-TIPABOBON  (T1yOunmmy-
HbII) HOPAI0K B3aUMOOTHOLICHUH MEXLy
TOCYAapCTBOM M YYacCTHHKAaMU aIMMEHT-
HBIX TIPAaBOOTHOIIEHHH (YaCTHBIX), HO
U peanu3auus MyOJIUYHOTO M YacTHOTO
uHtepeca. [e, ¢ 0fHOM CTOPOHBI (a) op-
TaHOB OIEKH U IONEYUTEIbCTBA, B CBI3H
C MX MOJHOMOYMSAMH U CIYKEOHBIX 00s-
3aHHOCTEH; 1, ¢ JPyroii — (6) y4acTHHKOB
QIMMEHTHBIX IPABOOTHOLICHUH B CHIIY
0053aHHOCTH 110 COAEpKaHMIO (pomu-
TeNel) U pealn3alio IpaBa Ha Cozep-
kanne (pedenxom). IlosTomy BimstHHE
U pa3pelieHre OpPraHoOB OIEKH U IIolle-
YUTENbGCTBA HA 3aKJIIOYCHHE JIOTOBOPA
0 MPEKPAIlCHUIO IPaBa Ha aJUMEHTHI B
CBSI3U C IPHOOPETEHHEM B COOCTBEHHOCTh
pPEOEHKOM HEIBHJKMMOTO MMYILECTBA 5IB-
JSIeTCS OYEBHIHBIM M IIPEJICTAeT KaK Be-
CKOE€ OCHOBAaHME K 3aKJIIOYCHHIO TaKOTo
JIOroBOpA.

Ananmsupys conepkanue ct. 190 CK
VYKpauHbl, cledyeT yka3arb Ha o00s3a-
TEIbHOE HAIMYME TAKUX OPUAHYCCKHX
(haxToB, KOTOpHIC B CBOCH OOLIHOCTH CO-
CTaBJISIOT OCHOBAHMS ISl TIPEKPAICHHS
mpaBa Ha aJMMEHTHI, & UMEHHO: (a)He-
JBIDKMMOTO MMYIIECTBA JUISI MOJTYYCHHUS
B JaibHeimeM peOGeHKOM B COOCTBEH-
HOCTb; fopuauueckuit dakr (6)npoxusa-
HUSI peOeHKa OTIENIFHO OT ITIaTeIIbIINKa
QIUMEHTOB; a TaKkKe (8)HOTapHalbHOE
YAOCTOBEPEHHUE J0T0BOPA.

Yro Kacaercs caMoi cAeNKHU (10roBo-
pa), TO CIEAyeT COIIACUTHCSA C MHEHHEM
O. Po3ron B TOM, 4TO Takod «J0rOBOpP
JIOJDKEH COOTBETCTBOBaTh OOIIMM Tpe-
6oBanusm ct. 203 T'K Vipaunsl, cobiro-
JICHUE KOTOPBIX SBISIETCS 00s3aTeIbHBIM
IUIsL ICUCTBUTENBHOCTH cAenkm» [23].
DTO O3HA4YaeT, YTO OTMPABHOW TOYKOH,
T.€. CIEIyIONIMM OCHOBaHHMEM IS IIpe-
KpAIlICHHUS MTpaBa Ha AIMMEHTHI B COCTaBe
COBOKYIMHOCTH IOPHIMYECKHX HE00X0-
JTUMBIX (DAKTOB, SIBIISICTCSI FOPHIMYCCKHUI
(hakT OTCYTCTBUSI TIPOTHBOPEUHBBIX UMY-
[IIECTBEHHBIX HMHTEPECOB peOEHKa IpH
COBEPILICHUM TaKOH CIHENKH (10roBopa)
POIUTEINISIMH, YTO YETKO OIIPEJICNICHO B
4. 6 cT. 203 I'K Ykpaunsl. [losTomy Takue
ycI0oBHs OyyT XapaKTepru30BaThCs Cyllie-
CTBEHHOCTBIO B JIOTOBOPHOH KOHCTpPYK-

LUK, YTO B JajbHeiiniee OyJeT BIusiTh Ha
JICHCTBUTENBHOCTH IOTOBOPA.

BeiBoabl. Ha ocHOBaHWYM W3I0KECH-
HOTO Cpeay OCHOBAHWH, KOTOPBIC JAIOT
MpaBO Ha TMpEeKpalleHne alNMEeHTOB,
CIIeTyeT BBIIACNATH 0053aTeIbHYI0 COBO-
KYITHOCTH TaKUX IOPHINYECKUX (PaKTOB,
KaK: a) HaJIMIue BOJICU3bSIBICHIS yJacT-
HHUKOB  QJIMMCHTHBIX  00S3aTEbCTB;
0) HaIM4YUe pa3pelieHns OPraHOB OMEKH
U NIOTICUUTENBCTBA; B) OTCYTCTBUE YCIIO-
BHIf, KOTOpbIe OBl MPUBOAMIN K HeJei-
CTBUTEIBHOCTH CJIEJIKH; T) MPOKUBAHUE
pebeHKa He ¢ aTMMEHTOIIATEbIIHKOM;
1) Haau4yue mpaBa COOCTBEHHOCTH Ha
HEJBIDKMMOE HUMYILIECCTBO B allUMEHTO-
IUIATEJIBIIMKA Ha MOMEHT 3aKIIIOUCHUS
JIOTOBOpA; JK) HOTapuaibHOEe O(OpM-
JieHue caenku. JlaHHble OCHOBaHHS Ha
MPEKpAaIeHUN TpaBa Ha aJTUMEHTHI 3a-
KpeIUIAIoTCsl Ha (PyH/IaMEeHTaIbHOM Me-
CcTe€ Cpelu peaju3aluud HHCTUTYyTa Ha
MpeKpalleHuy IpaBa Ha aJTNMEHTHI U 3a-
YUCJIEHUs HEIBMXMMOIO MMYLIECTBAa B
COOCTBEHHOCTH peOeHKa. JTO CBsI3aHO B
MEPBYIO OYepeib C TEM, YTO OHU COCTaB-
JIAIOT OJIHY M3 TPYII CYIIECTBEHHBIX yC-
JIOBUH TaKoro 0roBopa.
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