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SUMMARY

The rights of participants of the share investment fund are analyzed in article. It was
established that participants of the share investment fund are collective investors, since
they invest the money, which belong to them into the objects of investment activity
using services of a professional subject — asset management company. The investment
portfolio, which was created using the money of the participants of the share investment
fund, belongs to such participants on a common shared property right. Peculiarities of
exercising the rights of participants of the share investment fund in particular the com-
mon shared property right to the assets of the share investment fund were characterized.
Proposals aimed at improving the legislation, which regulates the procedure of exercis-
ing the rights of participants of the share investment fund were made.
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ITPABA YYACTHHUKOB ITAEBOT'O
MHBECTUIOUOHHOI'O ®OHOA

Jmurpuii KJIAITATBI,
a/IBOKAT, aCCUCTEHT Ka(epbl IPaXkIaHCKOTO MpaBa U mpouecca
JIbBOBCKOTO HAIIMOHAJILHOTO YHUBEpcUTETa UMeHU VBana dpaHko

B crarbe npoaHanM3MpOBaHbI ITPaBa YYACTHUKOB IIA€BOI0 WHBECTHIIHOHHOTO (oHa.
YCTaHOBIIEHO, YTO YYaCTHHKH 11AaeBOT0 (hOHIA ABIAIOTCS KOJUICKTHBHBIMU MHBECTOPAMH,
MIOCKOJIBKY BKJIAJIBIBAIOT ITPUHAJUICHKAIINE UM JICHEKHBIC CpeICTBA (MHBECTHIMN) B 00b-
eKTbl HHBECTHPOBAHUSI C MCIIOIB30BAHUEM YCIYT PO(ECCHOHANBHOTO CyObEKTa — KOM-
MIaHUHU TIO YIPABJICHHIO aKTUBAMHU, a COPMUPOBAHHBII 3a CUET NPHUBICYEHHBIX CPEICTB
noptdesb MHBECTUIMI NPUHA/IIeKAT TAKMM y4acTHUKaM Ha Ipase oOmielt 1011eBoii coo-
cTBeHHOCTH. OXapaKTepu30BaHbl OCOOCHHOCTH OCYIECTBICHUS! YYACTHUKAMH ITACBOTO
(oHIa UX IpaB, B YACTHOCTH IIpaBa COOCTBEHHOCTH Ha aKTUBHI naeBoro ¢onxa. Chopmy-
JIMPOBAHBI TIPEUIOKEHHUS TI0 COBEPLICHCTBOBAHHIO 3aKOHOJATENICTBA, PEIIaMEHTHPYIO-
LIEr0 MOPSIJIOK OCYLIECTBICHUS yYaCTHUKaMH 11a€BOT0 MHBECTUIIMOHHOTO (hOH/IA UX ITPaB.

KiroueBble cjioBa: naeBoii HHBECTUIIMOHHBINA (DOHA, yUaCTHUK MAacBOrO UHBECTHU-
IMOHHOTO (hOHJA, KOMIIAHWS MO YIPABICHHIO aKTHBAMU, MPABO OOIIEH 1oneBoi cod-
CTBEHHOCTH HAa aKTHBbI MA€BOTO MHBECTULIMOHHOTO (hOH[A, BHIKYI MHBECTHLIMOHHBIX
cepTU(HKATOB MaeBoro (oHa.

Formulation of the problem. Devel-
opment of the investment processes makes
it necessary to carry out profound scientif-
ic research of the legal nature of the re-
lations, which exist in this sphere. From
the scientific point of view it is important
to explore the peculiarities of realizing in-
vestments using a share investment fund
scheme (hereinafter — share fund) since
the model of a share fund as a legal form
of realizing investments lacks complex re-
search in the national legal science.

According to the data, published on
the official web-page of UAIB (Ukraini-
an Association of Investment Business),

the number of the registered collective in-
vestment schemes is constantly increasing.
For example, in 2017 there were 1676 reg-
istered collective investment schemes [1]
and in the first half of the 2018 this figure
increased to 1713 [2], which is owing to
the increase of number of the venture in-
vestment funds. These figures demonstrate
that the market of collective investing is
developing quite rapidly. At the same time
the drawbacks of the legislation, which
regulates the legal status of the share fund
participants shows the necessity to de-
velop scientific recommendations aimed
at improving the legal base in this sphere.
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Relevance of the research topic. In-
vestors usually play an important role in
the process of carrying out of investment
activity using the share investment fund
scheme. This is because the investors dis-
pose of their own money, chose the ap-
propriate investment scheme and acquire
the rights to the share fund’s certificates.
Although, the analysis of the national laws,
which regulate the legal status of investors
of the share investment fund, demonstrated
that there are quite a lot of disputable ques-
tions, which need to be resolved as well as
relevant recommendations aimed at improv-
ing the national laws in this sphere are to be
made. Further development of the invest-
ment activity, which is conducted by using
the share fund scheme depends on the avail-
ability of proper legislative guarantees as
well as the clear legal status of the investor
of the share investment fund.

State of the research. In the legal doc-
trine there are mainly scientific researches,
dealing with the property and assets man-
agement relations in general, but little at-
tention was paid to civil-law aspects of in-
vestment activity by using the share fund
scheme. The following scholars researched
only some of the peculiarities of carrying
out investment activity in the form of a share
investment fund: O. Hnativ, 1. Polians-
ka, O. Slobodian, O. Yavorska and others.
At the same time these scholars paid a little
attention to the rights of the share investment
fund’s participants and legal status of these
subjects of investment activity in general.
Peculiarities of the subjects’ composition
of the relations dealing with the realization
of investments in the form of a share fund,
procedure of exercising common shared
property to assets of the share fund by its
participants, peculiarities of protection
of the rights and interests of the share fund’s
participants were not researched in detail.
The legal status of the investor of the share
fund, which in scientific literature is called
a “weaker party” of the relations, was not
a subject of a detailed research as well.

The purpose of article. The purpose
of'the research article is to investigate the pe-
culiarities of the rights of the share fund par-
ticipants. The main tasks of the research are:
to analyze the notion of the share fund partic-
ipant, research the rights of the share fund’s
participants and peculiarities of their real-
ization; to clarify the peculiarities of rights
and interests of the share fund’s participants;
to formulate proposals concerning the im-
provement of the national laws in this sphere.

Presentation of the main material.
Basic legal act, which regulates the pro-
cedure of carrying out investment activ-
ity using a share fund scheme, is the Law
of Ukraine “On Institutes of Collective
Investing” of 5 July 2012 No. 5080-VI
[3] (hereinafter — Law of Ukraine on ICI
0f2012). According to Article 41 of this law
a share fund is an aggregate of assets, which
belong to the participants of the share fund
on a common shared property right and are
managed be the assets management compa-
ny and accounted by the company separate-
ly from the results of the company’s com-
mercial activity.

In the legal literature scholars sug-
gest classifying the investments into di-
rect, which foresee a direct participation
of the investor in choosing the object of in-
vestment activity and the investor is taking
part in all stages of the investment process
and collective investments (sometimes
called portfolio investments), according
to which realization of investments is con-
ducted by using the services of an agents,
which accumulate and allocate the attracted
financial resources by themselves [4, c. 37].
In our opinion, the peculiarity of the joint
(collective) investing is to accumulate
the attracted financial resources into a sin-
gle fund and further investing of the fund’s
assets in the objects of investment activity
according to the main directions of the in-
vestment activity as it is foreseen in the in-
vestment declaration. Collective investing
foresees existence of a financial agent be-
tween an individual investor and object
of the investment activity. Such agent re-
alizes the investments using the share fund
scheme by himself. Presence of an agent,
which is the asset management company,
shows the procedure of realizing invest-
ments by a natural person or a legal entity,
which becomes a participant of the share
fund by acquiring certificates of such fund.
Hence we can make a conclusion, that
the participant of the share fund is a subject
of the investment process and is the inves-
tor, who allocates his money into a share
fund, which are further being invested. In
scientific resources participants of the share
investment schemes are called collective
investors. Under the notion “collective in-
vestor” it is suggested that one understand
a natural person of legal entity, who invest
their money using one of the collective in-
vestment schemes in order to gain profit
[S, p. 48; 6, p. 46]. Such definition needs
to be specified that the investing can be
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aimed not merely at gaining profit, but also
at achieving some social effect.

We consider such a scientific approach,
which suggests a category of a collec-
tive investor to be a correct one since in
the relations of the realization of invest-
ments through the share fund scheme there
is another investor — asset management
company. Such a company shall be defined
as an institutional investor. According to
the provisions of paragraph 4 part 2 of Arti-
cle 2 of the Law of Ukraine “On Securities
and a Stock Market” institutional investors
are institutes of collective investing (share
and corporate investment funds), mutual
funds of the investment companies, non-
state pension funds, insurance companies
and other financial institutions, which car-
ry out operations with the financial assets
in the interests of the third parties on their
own account or the account of such persons
and in cases foreseen by the legislation also
on the account of the financial assets attract-
ed from other persons in order to gain profit
or to preserve the real value of the financial
assets. Since the share fund is not a subject
of any legal relations, we consider that it is
not correct to include such a fund to the cat-
egory of institutional investor, since in such
case it is the asset management company
of such fund, which performs the functions
of an institutional investor. In this respect
the majority of scholars are unanimous
[7,p.10; 4, p. 44; 8, p. 110].

Therefore we can define two main sub-
jects of the investment activity, connected
with realization of investments through
the share fund. These are the collective
investors — participants of the share fund
and institutional investor — asset manage-
ment company of the share fund. Under
the notion “collective investors” we under-
stand natural persons or legal entities, which
invest their money and property values us-
ing one of the collective investment forms
in order to gain profit and/or achieve a social
effect.

It is important to define the moment
a natural person or a legal entity acquires
the rights of a share fund’s participant. Ac-
cording to Article 45 of the Law of Ukraine
on ICIC of 2012 a natural person or a legal
entity, who owns the investment certificate
of the share can be a participant of such
a fund. Also according to part 4 of Article
51 of the same law a person, who acquires
the securities of the collective investment
institute from their issuer, shall pay for
such securities during the term foreseen in
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the prospectus of securities of such collec-
tive investment institute, but not later than
three working days since the sale-purchase
agreement of securities was concluded.
Non-documentary securities of the collec-
tive investment institute, which were paid,
shall be credited to the investor’s account,
which was opened by a custodian of the se-
curities upon a relevant order of the issues
of such securities. Taking this into account
we can come to a conclusion that a person
becomes a participant of the share fund
since the moment the non-documentary
investment certificates to the investor’s ac-
count, which was opened by a custodian.
Current national laws, which regulate
the procedure of carrying out investment
activity, distinguish two types of investors:
qualified investors and non-qualified inves-
tors. The notion “qualified” is considered to
be improper when we speak about different
categories of investors, since the word “qual-
ification” relates mainly to the sphere of la-
bor relations. For instance, provision of part
4 of Article 34 of the Law of Ukraine “On
Securities and Stock Market” foresee a pro-
cedure of making a public offer of the secu-
rities to qualified and non-qualified investors
[9]. At the same time, the essence of both
of these terms is not clear, which shows
the analysis of the national laws. The term
“qualified investor” is used in the laws
of many countries. The legislation of Lithu-
ania distinguishes a “professional investor”,
which means a participant of a collective in-
vestment scheme, under which the minimal
size of the investment exceeds 50 thousand
Euros [10]. The law of the Slovak Repub-
lic “On collective investing” distinguishes
a qualified investor [11]. Dividing investors
into two types — qualified and non-qualified
investors is caused by the availability of dif-
ferent collective investment forms and fi-
nancial instruments of a high risk. Hence in
order an investor can make a correct deci-
sion concerning investment activity through
one of the collective investment schemes
of a high risk, such investor should possess
a certain complex of knowledge and skills,
which can help evaluate such risks. By distin-
guishing qualified investors and share funds
for qualified investors the lawmaker makes
an attempt to foresee different requirements
concerning participation in such funds in or-
der to secure the best interests of investors.
According to part 2 of Article 4 of the Law
of Ukraine on ICI of 2012 a natural person
can become a participant of a venture share
fund in case he or she purchases the invest-

ment certificates of such fund in quantity,
which by its nominal value of such securi-
ties, exceeds the sum, which is not less than
1500 minimum wages in a monthly size as
of 1 January 2014. At the same time, a nat-
ural person can be a participant of quali-
fied share fund in case he or she purchases
the investment certificates of such fund in
quantity which by its nominal value of such
securities, exceeds the sum, which is not
less than 100 minimum wages in a monthly
size as of 1 January 2014 [3].

Among the rights of participants
of the share fund we can list the following:

— right to common shared property to
the assets of the share fund;

—right to redemption of investment cer-
tificate of the share investment fund, which
belong to the investor;

— right to have investment certificates
of one share fund converted into investment
certificates of another share fund;

— right to information about functioning
of a share fund.

Asitwasnoted before, assets of the share
fund belong to participants of such fund
of the right of common shared owner-
ship. At the same time, neither the Law
of Ukraine On ICI of 2012 nor the by-laws,
which were adopted to enforce this law, do
not foresee mechanisms for investors to
fulfill their right to common shared owner-
ship to the assets of the share fund. When
we analyze the legal status of the investor
of the share fund, the common share prop-
erty right to the assets raises debates among
scholars. Although this right shall be consid-
ered as a basis of the legal status of the in-
vestor of the share fund.

Analysis of the scientific resourc-
es, which are dedicated to the issues
of share funds legal regulation enables us
to ascertain that the majority of scholars
share the same opinion, that application
of the common shared property regime
to the assets of the share fund contra-
dicts basic provisions of common shared
property right, since in reality the owner
of the assets is the asset management com-
pany of the share fund. This group of schol-
ars includes the following: O. Yavorska,
O. Hnativ, V. Vitrianskyi, N. Lopatenkova,
D. Stepanov, Z. Makarchuk, K. Ivano-
va, M. Pliuschev and others. At the same
time O. Zaitsev supports the idea that
participants of the share fund shall be
the owners of the fund’s assets and the ap-
plication of the common shared property
provisions in this case is in conformity with
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thecivil laws, whichregulate common shared
property.

When applying the provisions of a com-
mon shared property to the assets of a share
fund, then we need to resolve a question
concerning the scope of powers of the own-
ers of such assets as well as ways they can
use to fulfill their property right to the assets
of the share fund. Another problematic issue
in this case is to clarify the scope of powers
of the asset management company, which
activity is mainly connected with a disposal
of the assets of such fund.

In the opinion of O. Yavorska, besides
the fact that there is a specific provision in
the legislation about the common shared
property regime, there is no fact of law,
which should give raise to the establishment
of such a regime. Persons, who become par-
ticipants of the share fund by purchasing
investment certificates of such fund do not
interact with each other and their actions are
not directed at gaining the common proper-
ty right, says O. Yavorska [12, p. 4]. If we
mention the provisions of the current Civ-
il Code of Ukraine, which fix such rights
of the co-owner as the right to allocate their
stake in kind, the pre-emptive right to pur-
chase a share in the right of common shared
property, then the current Law of Ukraine
on ICI of 2012 does not foresee any claus-
es at all. A. Tsykunov states that provisions
of a common shared property cannot be
applied to the legal relations of property to
things, which are part of the share fund’s
assets, since the parts were defined before-
hand and owners cannot improve their prop-
erty because of the fact that the asset man-
agement company possesses and disposes
of fund’s assets [13].

At the same time O. Zaitsev, who sup-
ports the idea that provisions of common
shared property can be applied to the assets
of the share fund, states that it is typical for
the common shared property right that pos-
session, use and disposal of is conducted
in a way that was fixed by the co-owners
and not necessarily by the co-owners them-
selves. The scholar also points that the only
objective to create a common shared prop-
erty regime to the assets of the share fund is
to transfer such property into trust of the as-
set management company. Because of this
participants of the share fund do not suffer
from their inability to change or terminate
their agreement as of the co-owners and in
case the co-owner does not longer want to
participate in the share fund he can dispose
repurchase his certificate, notes O. Zaitsev.
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D. Stepanov expresses another opinion.
He notes that collective investing foresees
the transition of the right of disposal of prop-
erty, which is a part of the property pool,
to the asset management company. In his
opinion, transferring the property into trust
of the share fund’s asset management com-
pany also foresees the transition of the title
to the property, since the asset management
company needs to dispose of such property.

Application of the common shared prop-
erty regime to the assets of the share fund
has its objective, which is to unite the costs
of participants of the share fund, which
were received as a price for the purchasing
the investment certificates of the share fund,
and further investing of such costs into ob-
jects of investing, as they are foreseen by
the documents of the share fund and current
laws of Ukraine. Since in case of the share
fund, unlike a corporate fund, a new subject
of law — legal entity is not created, the as-
sets of the share fund belong to the partici-
pants of such fund on the right of a common
shared property. We share the opinion that in
case the investor purchases investment cer-
tificates of the share fund, his right of own-
ership over the costs, which were trans-
ferred to the share fund is turned into a right
of ownership over the part in a common
property (assets of the share fund), which is
certified by the investment certificate.

When we analyze the powers of the asset
management company of a share fund un-
der the contract of management of the share
fund, we can come to a conclusion that by
disposing of the assets of the share fund,
which belong to participants of such fund on
the right of common shared property, the as-
set management company only fulfills its
obligation to manage the assets on a profes-
sional basis. The asset management compa-
ny is not the owner of the assets of the share
fund, since the right of ownership to the as-
sets of the share fund is not transferred to
the asset management company. Investors
continue to own the assets of such share
fund. By purchasing investment certificates
of the share fund the participant of the fund
acts at his or her own discretion as the own-
er of such costs and agrees that such costs
are united with the costs of other investors
and that the asset management company
fulfills the obligations concerning disposing
of assets of the share fund.

We agree with the opinion of schol-
ars that by its nature the right of common
shared property to the assets of the share
fund is a fiction, since there are no concrete

legislative mechanisms and ways of how
to realize this right to the share in property.
When analyzing national laws we consider
that rule of part 1 of Article 41 of the Law
of Ukraine on ICI of 2012 can exist, only
if such rule is a special one in relation to
relevant rules of the Civil Code of Ukraine,
which regulate the common shared prop-
erty relations and are general. Under such
circumstances the common shared property
regime of the participants of the share fund
will be in conformity with the rules of Arti-
cle 356 of the Civil Code of Ukraine, which
fixes the essence of the common shared
property right. At the same time the rules
of Article 358 of the Civil Code of Ukraine,
which foresee the peculiarities of realiz-
ing the common shared property right by
the co-owners will not be applicable since
relevant rules of the Law of Ukraine on ICI
of 2012, which are special and foresee that
the asset management company performs
the activity of professional management
of assets of the share fund, will be ap-
plied. Actually when investing the money
in exchange of the investment certificates
of the share fund, participants of such fund
preserve their common shared property right
to the assets of the share fund and transfer to
the asset management company the powers,
which comprise the essence of the common
shared property right and consist in profes-
sional management of the share fund’s as-
sets, which can be performed only by the au-
thorized subject.

If we support the idea that the model
of the common shared property of the partic-
ipants of the share fund to the assets should
exist, we have to answer the question
concerning performing of powers aimed
at protection of this right. According to part
2 of Atrticle 45 of the Law of Ukraine on
ICT of 2012 participants of the share fund
cannot influence the activity of the asset
management company. The analysis of such
legislative provision enables us to ascertain
that participants of the share fund de-fac-
to cannot effectively realize the power
to protect their right of property to assets
of the fund. Who in such case should fulfill
such an obligation to protect? Since current
Law of Ukraine on ICI of 2012 does not
explicitly fix the power of the asset man-
agement company to be a plaintiff or a re-
spondent in the court and represent the in-
terests of the share fund’s participants. For
instance in the decision of the Commercial
court of the city of Kyiv of 9 November
2010 in case No. 4/207-47/44509.11.10 one
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of the reasons that claims of the plaintiff
were declined, as it was stated by the court,
was that the plaintiff — asset management
company of the share fund, did not provide
evidence that it had the powers to apply to
the court in the interests of the share fund’s
participants. The court noted the following,
“Neither Regulation of 5 February 2008,
nor the Law of Ukraine “On collective
investment institutes (chare and corpo-
rate investment funds) of 15 March 2001
No. 2299-1I1 did not contain a provision
under which the plaintiff as a person, who
only performs a professional management
of the fund’s assets, is entitled to apply to
the court on behalf of investors and claim
for protection of property rights and inter-
ests to costs of the fund, which belong to
the fund’s participant on the common shared
property right. The plaintiff did not provide
evidence that investors gave it the powers to
represent their interests in the court as well
[14]. Despite this court decision was soon
repealed by the court of appeals and the case
was heard according to the rules of the Law
of Ukraine on ICI of 2001, this question still
remains unresolved even today, since nei-
ther from the essence of the activity dealing
with management of assets, nor the content
of the collective investment activity one
can ascertain that the asset management
company is entitled to apply to the court
on behalf of the share fund’s participants.
In this regard we suggest adding to Article
43 of the Law of Ukraine on ICI part 5 in
the following wording:

“Asset management company
of the share fund has the right to apply to
the court in case of violation of the rights
and interests of the share fund participants
while carrying out activity dealing with pro-
fessional management of the share fund’s
assets”.

The abovementioned legislative pro-
vision will enable the asset management
company not only to professionally manage
the assets of the share fund but also to pro-
tect legal rights and interests of the investors
in the court, in particular their right to prop-
erty of the share fund’s assets.

According to  rule of  part
3 of Atrticle 45 of the Law of Ukraine on
ICI of 2012 participants of the share fund
shall not be responsible for the obligations
of the share fund and share the risk for loss-
es, connected with the activity of the share
fund only within the limits of the investment
certificates they own, besides participants
of the share fund, which assets include bank
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shares, and who are responsible for the ob-
ligations of the bank according to the law.

Right to redemption of the investment
certificates, which belong to the investor, is
realized by the investor by way of conclud-
ing a contract of redemption of investment
certificates of the share fund. Redemption
of investment certificates of the share fund
is one of the powers, which the investor
has in terms of his realization of the right
of common shared property to the fund’s
assets. After redemption of the investment
certificates the investor ceases his partici-
pation in the share fund. By its legal nature
a contract of redemption of investment cer-
tificates is based on the civil law contract
of sale and purchase.

The asset management company can
manage the assets of several share funds,
which were established by such company.
It is the investor’s prerogative to choose
the form of collective investment and the in-
vestment strategy, which is most suitable for
such investor. Therefore the investor, who
decided to change the investment strategy,
which was fixed in the investment decla-
ration of the share fund, can change it into
investment strategy of another share fund.
Such change can be performed by way
of conversion of all or some of the share fund
certificates, which belong to the investor.
Such right foreseen by Article 60 of the Law
of Ukraine on ICI of 2012. Such conversion
can be performed by the investor notwith-
standing the type and kind of the share fund.
The Law of Ukraine on ICI of 2012 pro-
hibits only the conversion of the venture
fund investment certificates into invest-
ment certificates of other funds as well as
conversion of the share fund investment
certificates into certificates of the venture
fund. Quite important is the right of the in-
vestor to information about the share fund’s
functioning. According to part 4 of Article
45 of the Law of Ukraine on ICI of 2012,
a supervisory board shall not be created.
This means that participants of the share
fund cannot influence the activity of the as-
set management company through the inde-
pendent body or receive information about
the fund’s function owing to such a super-
visory board. At the same time investor’s
right to information about the fund’s func-
tioning evolves from the corresponding ob-
ligation of the asset management company
to publish the scope of information about
the fund’s functions as it is foreseen by
the law. For instance, the asset management
company shall publish the annual report

about the functioning of a share fund, avail-
ability of the web-page of the asset manage-
ment company, where a relevant informa-
tion shall be published according to the law.
Conclusions. The scope of rights
of the participant of the share fund is caused
by the sole construction of the share fund
as a form of collective investing. The list
of rights of a participants of the share in-
cludes the following: right to common
shared property to the assets of the share
fund; right to redemption of investment cer-
tificate of the share investment fund, which
belong to the investor; right to have invest-
ment certificates of one share fund converted
into investment certificates of another share
fund; right to information about functioning
of a share fund. The basis of the legal sta-
tus of the share fund participant is the com-
mon shared ownership right to the assets
of the share fund. Exercising the common
shared ownership to the assets of the share
fund has its special legal regulation, namely
by provisions of the Law of Ukraine on ICI
of 2012, therefore provisions of the Civil
Code of Ukraine on common shared prop-
erty will not be applied. When investing
the money to the share fund, participants
of such fund retain their common shared
property right to the assets of the share fund
and transfer to the asset management com-
pany the powers, which comprise the es-
sence of the common shared property right
and consist in professional management
of the share fund’s assets, which can be per-
formed only by the authorized subject.
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TEOPETHKO-ITPABOBBIE ITPOBJIEMBI
MOTAIIEHUS HAJIOTOBOTO JOJITA
MPEJITPUATHSA, TEPEJAHHOTO
B KOHIIECCHUIO

FOausa KOBAJIb,
acrupasT Kadeaps! GUHAHCOBOTO IIpaBa
Kwuesckoro nanmonansHoro yHnBepcurera nmenn Tapaca llleBaenko

AHHOTALUSA

B craree mpoBoguMTCA TEOPETUYECKOE HUCCICIOBAHUE IPABOBOIO PErYIMPOBAHUS
0COOCHHOCTEH YIUIaThl IGHEKHBIX 0053aTENILCTB U MOTAIIEHUS HAJIOTOBOTO J0JIra rocy-
JIapCTBEHHBIX U KOMMYHAJIbHBIX IPEAIPUATHH, LETOCTHBIM UMYIIECTBEHHBIA KOMILICKC
KOTOPBIX MepenaH B KoHneccHio. OCyIIecTBAsSeTC sl aHaIN3 HaJIOTOBOTO M KOHI[ECCHOH-
HOTO 3aKOHOJIaTeNIbCTBAa YKPAUHBbI, a TAKKE UMEIOLIEHCS IPAKTUKU €ro NpuMeHeHus. B
CTaTbe PACKPBIBACTCSI CYLIHOCTh OTHOIICHUH MTOTalICHUs] KOHIIECCUOHEPOM HAJIOTOBOTO
JIONra TOCYAApPCTBEHHBIX U KOMMYHAIBHBIX HPEANPUSTUH, HETOCTHBIN HMYIIECTBEH-
HBII KOMIIIEKC KOTOPBIX MEPENaH B KOHIECCUIO, IEMOHCTPUPYETCS MPABOBas MPUPOIA
JJaHHBIX OTHOILEHUI, YTO MO3BOJIIET ONPEICIIUTh KIIIOUEBbIC HEJOCTATKU U KOJUIM3HH
JICHCTBYIOIETO 3aKOHOJATEIbCTBA, & TAKKE MPEUIOKUTH COOTBETCTBYIOLINE CIOCOOBI
€ro yCOBEPIICHCTBOBAHMSI.

Ki1roueBble cjioBa: morameHne HaJOroBOTO JIOJTa, yIIaTta AEHEKHOTO 00s3aTelb-
CTBA, HAJIOTOIUIATEJIBIIHK, PACCPOYKA M OTCPOYKA JEHEKHBIX 0053aTeIbCTB MM HAJIOTO-
BOTO JI0JITA HAJOTOILIATEbIIHKA.

THEORETICAL AND LEGAL PROBLEMS OF REPAYMENT
OF THE TAX DEBT OF ENTERPRISES TRANSFERRED
TO THE CONCESSION

Yuliya KOVAL,
Postgraduate Student of the Department of Finance Law
of the Taras Shevchenko National University of the Kiev

SUMMARY

The article deals with theoretical research of legal regulation of monetary obliga-
tions payment and repayment of the tax debt of state and municipal enterprises, the in-
tegral property complex of which was transferred to concession. The analysis of the tax
and concession legislation of Ukraine, as well as the existing practice of its application
is being carried out. The article reveals the essence of relations between the concession-
aire’s repayment of the tax debt of state and municipal enterprises, whose integral prop-
erty complex was transferred to concession, shows the legal nature of these relations,
which allowed to identify key shortcomings and conflicts of the current legislation, and
to suggest appropriate ways to improve it.

Key words: repayment of tax debt, payment of a monetary obligation, taxpayer,
installment and deferment of monetary obligations or tax debt of the taxpayer.

IMoctanoBka mpoOiemMbl. Bompoc — CTByrOIMX HM3MEHEHHMH B KOHIIECCHOHHOE

HPaBOIIPEEMCTBEHHOCTH B KOHIIECCHOHHBIX
OTHOILIEHMSIX, B YaCTHOCTH IIPABOIPEEM-
CTBEHHOCTH MO IIpaBaM U 00s3aTeIbCTBaM
TOCYIAPCTBEHHOTO MIIM  KOMMYHAJILHOTO
HPEANPUSTHS, UMYIIECTBO KOTOPOTO Iepe-
Ja€TCsl B KOHIIECCHUIO, SIBIIAETCS OJHOH U3
(yHIaMEHTaNbHBIX TPOOIEM IIPaBOBOTO
perylnupoBaHUs — CTaTyca KOHILIECCHOHE-
pa, pellieHue KOTOpOoil CrocoOHO co31aTh
HPOYHYIO OCHOBY JJIsi BHECEHHUs COOTBET-

3aKOHOJIATENBCTBO C LENBIO €ro CoBep-
IIEHCTBOBAHUSI U CYIECTBEHHO YIIPOCTHTD
npaBonpuMenerne. [Ipu 3ToM, ydauThIBast
YOBITOUHBINH XapakTep AesATeIbHOCTH I10-
JIaBIISAIONIETO OOJBIIMHCTBA TOCYapCTBEH-
HBIX ¥ KOMMYHAJBHBIX MPEANPHUSITHIA,
ocoboe 3Ha4YeHHE NPUOOpETaeT BOIPOC
YPEryJIMpOBaHUS HAJIOTOBOIO JIOJTa TAKHX
CyOBEKTOB XO35HCTBOBAHMS B ClIydae Irepe-
JIa41 UX B KOHIIECCHIO.



