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CXOACTBA 1 OT/IMYUA HEIIOUMEHOBAHHBIX 1O0I'OBOPOB
C IOMMEHOBAHHBIMHA TOT'OBOPAMHU B CUCTEME
I'PAXKKIAHCKO-ITPABOBBIX JOI'OBOPOB PECITYBJIUKHU MOJITOBA

Ouabra TATAP,
JIokTopaHT l'ocynapcTBeHHOTO YHUBEepcuTeTa uMeHu Jmutpus Kantemupa,
mperonaBarenb Kaeapsl 4acTHOro npaBa KoMpaTcKoro rocyiapcTBEHHOTO YHHUBEPCUTETA

Bce rpaxxgancko- mpaBoBbIe J0TOBOPEI PecyOmiky MoIOBEI ENSATCS Ha OTAENbHBIC BUABI U TOABUABL. CTaHOBICHHE
1 Pa3BUTHE OTIACIBHBIX TUIIOB JOTOBOPOB OEpeT CBOE HAYAJIO eIle C PHMCKOTO IpaBa. DBOJIOIHUS TaKUX TOTOBOPOB IO-
3BOJIAET NMPOCIIEKUBATh TMHAMMKY Pa3BUTH, HAYMHAS C MOMEHTA MX BOSHUKHOBEHHS, pa3BUTHE U 3aBepIlas UX IPABOBBIM
peryaupoBaHUEM U OTHECEHHEM MX U3 pa3psiia HEIOMMEHOBAaHHBIX K MOMMEHOBAHHBIM. BEISBIEHHE CXOAHBIX U OTIHYU-
TEJIbHBIX TIPU3HAKOB MEXXY HETIOMMEHOBAaHHBIMH ¥ TOMMEHOBAHHBIMH JIOTOBOPaMH ITO3BOJISIET 00JIee YETKO pasnsiAeTh TY
WJIA UHYIO JOTOBOPHYIO KOHCTPYKIHUIO M HE CITyTaTh €€ ¢ Kakoi-nubo npyroit. B maHHOM citydae 3aKOHOAATENb BEICTYIACT
B POJIM MOAYIATOPA Pa3HBIX TUIIOB JOTOBOPHBIX KOHCTPYKIIHH.

Knroueswvie cnosa: munsi 002080p08, KOHCMPYKYUs, 002080p KOHCOPYUYMA, 002080 NPOKAMA, MelyeHaAmCeo.

SIMILARITIES AND DIFFERENCES BETWEEN UNNAMED CONTRACTS WITH NAMED
CONTRACTS IN THE SYSTEM OF CIVIL LAW CONTRACTS OF THE REPUBLIC OF MOLDOVA

Olga TATAR,
doctoral Candidate of the University ,, Dimitrie Cantemir”, Teacher of Private Law Chair of Comrat State
University.

All civil law contract of the Republic of Moldova are divided into separate species and subspecies. The formation and
development of certain types of contracts originates from Roman law. The evolution of such contracts allows tracing the
dynamics of development, starting from the moment of their occurrence, development and completing them with legal
regulation and classifying them from the category of unnamed to named. Identifying similar and distinctive features between
unnamed and named contracts allows you to more clearly see one or another contractual structure and not confuse it with
any other. In this case, the legislator acts as a modulator of different types of contractual structures.

Keywords: types of contracts, construction, consortium contract, rental contract, patronage.

ASEMANAI}I SI DIFERENTE INTRE CONTRACTELE NENUMITE CU CONTRACTE NUMITE
IN SISTEMUL CONTRACTELOR CIVILE ALE REPUBLICII MOLDOVA

Olga TATAR,
Lector universitar la catedra ,,Drept Privat” a Universitatii de Stat din Comrat, doctoranda la Universitatea
de Stat ,, Dimitrie Cantemir”

Toate contracte de drept civil ale Republicii Moldova sunt impartite in specii si subspecii separate. Formarea si dezvoltarea
anumitor tipuri de contracte provine din dreptul roman. Evolutia unor astfel de contracte permite urmarirea dinamicii
dezvoltarii, pornind de la momentul aparitiei, dezvoltarii si completarii acestora cu reglementari legale si clasificandu-le
din categoria nenumite in numite. Identificarea unor trasaturi similare si distinctive Intre contractele anonime si numite va
permite si vedeti mai clar una sau alta structura contractuala si si nu o confundati cu alta. In acest caz, legiuitorul actioneaza
ca modulator al diferitelor tipuri de structuri contractuale.

Cuvinte cheie: tipuri de contracte, constructii, contract de consortiu, contract de inchiriere, patronaj.

BBez[eHue. Haxopsaces B m0-
CTOSSHHOM U  HENpephIB-
HOM T[IOMCKE€ WHJAMBUAYaIbHBIX,
CaMOCTOSITETIFHBIX ~ TPAKIAHCKO-
MIPABOBBIX JIOTOBOPOB, 3aKOHOIA-
TEllb CTapaercs B JOCTaTOYHOMN
Mepe OOHApYX HTh W U3YUYHTh ITH

KOHCTPYKIIWH, C LIEJIBI0 00NIerdeH s
B JAJIbHENILIEM PETYIUPOBAHUE BCEX
BO3ZHHUKIIHNX I'PAXKIAHCKO-IIPABOBLIX
OTHOILCHUH MEXAYy CyObeKTamu
IPa)KAaHCKOTO MpaBa.

IHocranoBka mnpoduaembl. Vc-
ClIelOBaHME M DIyOOKMH aHaM3,

KaK ITIOMMCHOBAHHBIX, TaK 1 HCIIOU-
MEHOBaHHBIX JIOTOBOPOB MO3BOJIUT
YCTQHOBUTH CXOICTBA M OTINYHSA
3THX JOTOBOPHBIX KOHCTPYKLIHUH.
AKTyaJlbHOCTb TeMbL. AK-
TYyaJIbHOCTb TEMBl OOBACHSIETCS
pOCTOM PBIHOYHBIX OTHOLICHUH,
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KOTOpbIE CKJIAJBIBAIOTCS B paMKax
TaKUX JOTOBOPHBIX KOHCTPYKLMH
KaK [TOMMEHOBAaHHBIC TaK U HEIOH-
MEHOBaHHbIE, MX MPEUMYILIECTBOM
HaJl IpyTHMMH IOTOBOPaMH, a TAKXKe
UX MECTO U POJIBIO B CHCTEME JI0T0-
BOpoB B PecmryOnuke Mosmgosa.

CocTosinne  mccie10BAHMS.
N3ydeHuro NaHHOrO BoOIpoca Io-
CBSILIEHBI TPY/AbI CIEIYIOLINX aBTO-
poB: Chibac Gheorghe, Stanciulescu
Liviu, Kubak I'eopre, Kynpunckas
JLA. u npyrue.

Ileab10 JaHHOM CTATHH SIBJISCT-
Csl BBISIBIEHHE CXOAHBIX M OTJIMYH-
TEJBHBIX YepT TaKUX TPaKAaHCKO-
MPABOBBIX KOHCTPYKLMH B 0OOIIeH
CHUCTEME  Tpa)kIaHCKO-TIPABOBBIX
noroBopoB PecriyOonmmukn Modnosa,
KaK MOMMEHOBaHHBIE, TAK U HETO-
MMEHOBaHHBIE C ITOMOILIBIO, TAKUX
METOZIOB KaK: JIOTUYECKHH aHaju3,
HCTOPUYECKHH, CPaBHUTEJHHO-
IIPABOBOM.

H30/keHHEe OCHOBHOIO Ma-
Tepuaja wuccjaenopanus. Kiac-
cuukanys ~ HEMOMMEHOBAHHBIX
JIOTOBOPOB SIBIISIETCSl HE3aBEPLICH-
HOH, BBy TOTO, YTO KOJIMYECTBO
HETIOMMEHOBAHHBIX I0TOBOPOB I10-
CTOSIHHO BUJIOM3MEHSIETCS W CUH-
TaeTcs 3aTPYIHUTENbHOW Kak JUIsd
3aKOHOJIATEJIsl, TaK U JUIs CyObEKTOB
rpakaaHckoro obopora. YcraHo-
BUTD 3JIEMEHTBI CXOJCTBA U OTIANYHS
HETIONMEHOBAHHBIX ~ KOHCTPYKLMH
C IpYyTrMMH KOHCTPYKLMSIMH IpEa-
CTaBIIAETCS BO3MOXKHBIM IIOCPE-
CTBOM M3y4Y€HHS UX HAa KOHKPETHOM
MIpUMepe JI0TOBOpa.

Jorosop npokara

JloroBop npokara Tak *e BbICTY-
naeT B Ka4eCTBE HEITIOMMEHOBAHHO-
ro joroBopa B PecnyGimke Momo-
Ba. OmpenesuTsb ero MeCTo U poiib B
CHCTEMeE I'PaXKIaHCKO-IIPABOBBIX J10-
TOBOPOB TIPEICTABIAETCS BO3MOXK-
HBIM ITOCPE/ICTBOM CPAaBHEHHS €10 C
TaKUMH JOTOBOpaMH Kak: JIOrOBOD
apeH/bl, JIOTOBOP apeH/bl TpaHC-
MOPTHBIX CPEACTB W JIOTOBOP JIH-
3uHra. OCHOBONOJIATAIOIINM [PH-
3HAKOM, I103BOJIIIOLIMM BBIIEIUTH
€ro B Ka4eCTBE CaMOCTOSITEJILHOTO
HOBOT'O WHCTUTYTA, BBICTYTIAeT €T0
HaIpaBJIeHHOCTb, IS apeHaaTopa
3TO NOTPeOUTENbCKasi HaIpaBlICH-
HOCTb, AJIs apeHI0AaTeNs MPeANpH-

i

HUMATENbCKass ~ HAIPaBICHHOCTb.
[Ipokar mnpemgnomaraer mepenady
KOHKPETHOMY (PH3HUYECKOMY JIHILY
Ha TUTaTHOW OCHOBE BO BPEMEHHOE
MOJIb30BaHME M BIIAJCHUC IBHIKH-
MO€ UMYIIIECTRO C IEIbI0 OCYILECT-
BJICHHUS YaCTHBIX (JINYHBIX) HYX[ B
MOCTOSIHHO OCYITIECTBIISIEMON MPE/I-
MIPUHUMATEILCKOH  JISATSITHHOCTH.
B kauecTBe nmia, KOTOpoe ClaeT B
MIPOKaT WMYIIECTBO, MOXET OBITh
mo00e IOPUINYECKOe JIAI0, WHIU-
BUyaJIbHBIA  MPEINPUHUMATEIb,
JIeSITEIbHOCTH KOTOPOT'0 3aKJIF04aeT-
Csl B TIPEITOCTABJICHUH U C/Iaud UMY-
IIECTBA B MPOKAT HA OIPEACICHHOE
Bpemst. JIuio, koTopoe Gepet B mpo-
KaT UMYIIECTBO, SBISIETCS (apeH/ia-
TOPOM), 1 UM MOXKET OBITH TOJNBKO
(msnueckoe ymro. Jlumo, coaromiee
B MPOKAaT HMMYIISCTBO apeHI0/a-
TENb MOXET OBITh HOPUIMYCCKOES
JIUIIO0, UHJIUBUIyaJIbHBIA TPEIIpH-
HUMATeb, KOTOPBIA 3aHUMACTCS
MOCTOSIHHOH  TIpeNIPUHUMATEITh-
CKOHl IeaTelIbHOCTRI0. X0oUeTcs: 00-
paruTh BHUMaHWE, YTO B MPAKTUKE
TAHHBIA JIOTOBOD SIBJISIETCSI BEChMa
pacnpoCTPaHEHHBIM, HO €TI0 HEJb3sI
MyTaTh C TAKUMH JIOTOBOPAMH, KaK
JIOTOBOP apeHJIbl TPaHCIIOPTHOTO
CpEJ/ICTBA U JIOTOBOP JIM3UHTA.

Otmimyue 10roBopa MNpoKara
OT /IOTOBOPA apeH/IbI

Tepmun «apeHma» mpemgycMma-
TPHUBaeT BIAJCHWE W BPEMEHHOE
HCIIOJIb30BaHNE OOBEKTOB C OIpe-
JIEJIEHHOM 11eb10.[ 1, p.4]

CormmacHO JJOrOBOpY BpeMEHHOe
WCTOJIb30BaHUE OOBEKTa (IABHIKH-
MOTO/HEJIBUKUMOT0), TIepEIaHHO-
ro OT apeHIomarelis apeHAaTopy,
B OOMEH Ha YCTaHOBIICHHYIO IICHY,
Ha3BIBACTCS AapEHIHON TUIaTOH.[2,
p.282]

ITepBoe oTnuuue JoroBopa mpo-
KaTa 0T IOMMEHOBAHHOTO JIOTOBOPA
apeH/Ibl - 3TO HAIPABJICHHOCTh JI0-
roBOpA.

Bropoe omimmume — 3To0 mpeamer
JIOTOBOPA, TO €CTh MPEAMETOM JI0-
TOBOpA MPOKaTa MOJKET OBITH TOJb-
KO JIBHKMMOE HUMYIIECTBO (TpaHC-
MMOPTHOE CPENICTBO), KOTOPOE HETIO-
CPEJICTBEHHO TepeaaeTcs BO Bpe-
MEHHOE BJIQJICHUE W IOJbh30BaHHE
3a TUIaty, CpoKoM He 0oJiee OIHOTO
roia, a MpeaMeToM JIOTOBOpa apeH-
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1pl1, cornmacHo cT. 911 'K PM sBig-
FOTCSI 3€MEeITbHBIE YYacTKU U CEelb-
CKOXO3HCTBEHHOE IMYTIIECTBO.

Tperbe ommune — 11eib, ¢ KOTO-
POii 3aKIIr04aeTCs JaHHBII JOTOBOP.
Kak MBI MOXXEM BUACTH 3aKIIOUE-
HUE JIOTOBOpa AapeHAbl CBOAUTCS
K XO34UCTBEHHOM JEATEIBbHOCTH,
a 3aKIIIOYeHHEe JIOTOBOpa IpOKara
HAIpaBJICHHO Ha YIIOBJIETBOPEHHE
JIMYHBIX HYXXJ KOHKPETHOTO (hU3U-
YECKOTO JINIIA.

UYeTBepToe OTIMYUE 3aKIIIOUALT-
Csl B TOM, UTO >KEJIaHUE apeHIaTopa
pacTOpPrHyTh IOTOBOP MPOKAaTa BO3-
MOXHO C TIPEIBapUTEIHHOTO YBE-
JIOMJICHHsL JIpyroil croponsl 3a 10
JTHEW, B TO BpeMs KaK B JIOTOBOPE
apeH/bl ATOT CPOK COCTaBIseT 3
MecsIIa.

Otinyue 10roBopa mnpokKara
OT JIOTOBOPA apeH/Ibl TPAHCIIOPT-
HOI0 CpelcTBa

IIpenmerom moroBopa mpoKa-
Ta MOXET OBITh TOJBKO JIBUKHMOE
MMYIIIECTBO, UCTIONB3YIoIeecs Kak
C TIPEeIIpPUHUMATENBCKON TaK M C
MOTPEOUTENHLCKOW TEIbI0, a TPEe-
METOM JIOTOBOpa apeHIbl TpaHC-
MOPTHOTO CPEACTBA MOXKET OBITh
TPAHCIIOPTHOE CPEACTBO C DKHUMA-
JKEM a TaK e C IPEeNOoCTaBICHUEM
YCIIYT, CBSI3aHHBIX C YIPaBICHUEM
M OKCIUTyaTamyedl TPaHCIOPTHOTO
CPEZACTBa, a TakK K& TPAHCIOPTHO-
TO CpEelCTB 0€3 dKUIaka TaK JKe C
MIPEAOCTABIIEHUEM YCIYT IO yIIpaB-
JICHUIO MM M TEXHUYECKOM IKCILTya-
TalueH.

Otinyue 10roBopa mnpoKara
OT 10T0BOPA JIM3HHT A

IIpeameTom goroBopa JIM3UHTA,
comtacHo crarbe 995 'K PM moxer
OBITE JIr00asT ABMYKUMAST HIIH HEBH-
>KuMasi BeMIb (3IMaHuUs, COOPY>KEHIS,
TpPaHCIOPTHBIE cpeacTBa). B Tom
YHCIIE BEIU, KOTOPBIE B PE3yNbTaTe
WX UCTIOJIb30BAHUS TI0 HA3HAYCHUIO
HE YHHYTOXXAIOTCS TOIHOCTHIO, a
M3HAIIUBAIOTCS TI0 MEPE UX HCIIOb-
30BaHMs. VICKITIOUeHNE COCTABISIIOT
BEIIW, W3BATBIC W3 TPAXKITAHCKOTO
000poTa WM OTpaHUYEHHBIE K 00-
pallleHHIO B COOTBETCTBUM C 3aKO-
HOM, CEJIbCKOXO3SHCTBCHHEIE 3€M-
TH, TOTpeOIsieMble BEIH, HE TOJ-
Jexalue mepenade OObEKTHl WH-
TEJJIEKTyaIbHOW COOCTBEHHOCTH.
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JloroBop nM3MUHra CO4ETacT JIe-
MEHTHI JIOTOBOpa KYIUIA-TIPOIAXKH,
apeH[pl, 3aiiMa,[3, ¢.128] B To Bpe-
Ms KakK JIOTOBOp ITPOKara COYeTaeT
AIIEMEHTHI JIOTOBOPA apEH/IBI.

Jorosop o cnoncopcTBe u 0J1a-
TOTBOPHUTEIBLHOCTH, MELIEeHATCTBE

BaxxHOCTh  0OJIAarOTBOPHUTEIILHO-
CTH W CHOHCOpPCTBa OOYyCJOBIICHA
HEOOXOIMMOCTBIO Pa3BUTHSI JaHHO-
T'O MHCTUTYTA U €T0 IIPaBOBOH peria-
MeHTanue.  [IpennonoxurensHo
YHCII0 JAHHBIX HHCTUTYTOB JIOJKHO
BO3pPAcTaTh TaK KaK OHH BIIHSIOT Ha
YKpEIUIEHHE U CTaHOBJICHHE TIPaBO-
BOT'0 TOCYAapCTBa, SKOHOMUKH CTpa-
HBl U BCErO TPa)XTAHCKOTO OOIIe-
crBa. UTak, paccMOTpUM MeCTO U
POJIb IOTOBOPOB CIIOHCOPCTBA, OJa-
TOTBOPUTENHLHOCTH, MEIIEHATCTBA
B CHCTEME TPa)kKITaHCKO-TIPABOBBIX
nmoroBopoB PecryOnmukn MosmoRa,
a TaKKe CXOJCTBO M OTIMYHE €ro
C TIOMMEHOBaHHBIM JOTOBOPOM,
TaKUM Kak JOroBOp napeHus. J[is
3TOTO OIPENEIUM CTPYKTYpy, Ha-
MIPaBJICHHOCTh, MOTHBBI OCYILECT-
BJICHUS 0IaroTBOPUTENLHOCTH,
CTIIOHCOPCTBa, MeIlleHarcTBa. Mrak,
BCSL CTPYKTypa OJIaroTBOPHUTEINBHON
JeSITENIbHOCTH 3aKIII0YAeTCs B TOM,
YTO CYOBEKT B OJIarOTBOPHUTEIHHBIX
LENsAX JKeNlaeT JaTh WIK Tepeaarb
9TOT Jap Jauiy (Oraronoryyaresto)
B KOHKPETHOM BHJE WIH (opme,
CTIIOHCOPCKAsl JKe NeSTeIHbHOCTh 3a-
KITFOYaeTCsI B TOM, YTO CITOHCOP 00-
MEHHBAET 3TO O1aroe €10 Ha HEKYIO
pEKIaMy O CIIOHCOPE Yepe3 TeX, KTO
SIBJISIFOTCA opranuzaropamu. O0Obr4-
HO CIIOHCHPYEMBIH 3TO OIUH WM
rpyImna Jinil, HyXIaloIHics B Ma-
TEPUAIBHOW TO/UICPKKE U BBICTY-
NAKOLIUI TaCCUBHOMN CTOPOHOH, a B
KauecTBe CIOHCOpa (TIOMOTaromei
CTOpPOHBI) BBICTYTIAET OpTaHU3AIIN,
OTIpe/ieNIeHHAs TPyTIa, KOHKPETHOE
JIUIO-aKTUBHasg cTopoHa. MoTtuBa-
MH OCYIIECTBJICHHUS OJIaroTBOpH-
TEJILHOCTH M CIIOHCOPCTBA SIBIISI-
IOTCS KaK DEJIMTHO3HBIE (KOTOpbIE
OCHOBBIBAIOTCS Ha 3aKPETUICHHBIX
B bubmmn mnpuHOMTAX: «IOMOTH
OMKHEMY»), TaK M CBETCKHE (CO-
CTpajgaHue K OOJHM APYToro U T.K).
BrarorBoputenbHOCTE  ObIBaeT B
BUJIE HEMOCPEACTBEHHOCTH, OT
OZIHOTO JIOHOpa OJaromoyyvarento,

MPYA 3TOM UCKIIIOYasi y4acThe Io-
cpenHUKOB (BonoHTepoB). Tak B
Koncturyruu Pecrrybmmkun Mosmo-
Ba 4 3. cT.49 3aKperuieHo: «Bce 3a-
00THI IO COAepPIKaHMIO, 00YUEHHUIO U
BOCIIUTAHUIO AETEU-CUPOT U JIETEMH,
JIMIIICHHBIX POJUTENBCKON OICKH,
BO3JIATAlOTCS HA TOCYIapCTBO U
o6bmectBo. ['ocyaapcTBo moompsier
U TIO[ICP’KUBAET ONaroTBOPUTENb-
HOCTB B OTHOIIICHUH TaKUX JETEH».
[4] C yBenmmaeHrneEM SKOHOMHYECKUX
nmokaszareieii B PecmyOnmkun Mod-
JIOBa MHCTHUTYT CIIOHCOPCTBa, Ona-
TOTBOPHUTENBHOCTH, MELCHATCTBA
HaOUpaeT POCT, a CIINOBATEIHLHO
HYXJIAeTCS B TPABOBOM PETYIHPO-
BaHuU. [loHATHE «ONArOTBOPUTENH-
Hasl JIITENbHOCTEY COCPIKUTCS B
9.1 ct. 1 3akona Pecrybmukn Mod-
JIoBa «3aKOH O OIaroTBOPUTEIHHO-
CTH U CIIOHCOPCTBE», TJie Tox Oia-
TOTBOPHUTENBHOM  JIESTENLHOCTBIO
MOHUMAETCS JTOOPOBONILHOE, Oec-
NPUCTPACTHOE U HEOOYCIOBICHHOE
OKa3aHWe (PM3MYECKUMH W FOPH-
JUYECKAMH JINIIAMH MaTepHaTbHON
MOMOIIM WA OECIUIaTHBIX YCIyT
OHOMY Iy (TpyIe JHIl), Tpu
9TOM B3aMeH He TpeOyeTcs HUKaKoe
BO3HArpaXkJCHUE, IUIaTa WIA BbI-
TIOJTHEHUE 0053aTeNhCTB U HE T0-
Jy4aeTcsl HUKaKoW NpHObUIm». [5]
[lonaTHEe «CTIOHCOpPCKas MAEATEIhb-
HOCTB» COAEPKUTCS B 4.2 CT.1 3axo-
Ha PM «O 61aroTBOpUTETLHOCTH U
CIIOHCOPCTBEY TJIe MPETYCMOTPEHO:
«CTIOHCOPCKAsl JISITENEHOCTh OCY-
MICCTBIISACTCS  (PU3MYCCKUMH WA
IOPUIUYECKUMU  JIMIAMH  JI0OpO-
BOJIBHO I10 TTPOCHOE JINLIA U COCTOUT
B TIPEAOCTaBICHUN eMy (hPHHAHCO-
BBIX WJIM MaTepPHAIbHBIX CpPEICTB
JUT TIOAJIEPKH MEPOTPHUSTHN 00-
LIECTBECHHOTO 3HAYECHUS». YIIOMU-
HaHUE O CIIOHCOPCKOM JIOTOBOPE U
0J1arOTBOPUTETIHLHOCTH COMCPIKUTCS
B 3axoHe PM «O pekname», a UMEH-
HO B 4.1 cT.22 rIe npemycMOTpeHo,
4yT0 «B X0/I€ OCYyIIECTBICHHS ITHX
MIPOTPaMM B MEPOITPUSATHIA Pacpo-
CTpaHseTcsl pekiaMa CIIOHCOopa Ha
YCIIOBHH JIOTOBOPA O CITIOHCOPCTBE
[6], a Tak ke B 3akoHe «O Omaro-
TBOPUTETIBHOCTH W CIIOHCOPCTBEY
B 4.3 CT.3: I7ie TOBOPUTCS O TOM,
yro «B cnmydae, ecii clOHCOPCTBO
OCYIIIECTBIISIETCS  TIyTeM  TIPEIo-
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CTaBJICHUS MaTepUAIILHBIX IEHHO-
cTel, TO B IOTOBOPE O CITIOHCOPCKOM
MOJJIEPKKE peabHasi CTOMMOCTB
3TUX LIEHHOCTEH ompeaensercs
Ha MOMEHT TepeAadyd UX IOJb30-
Baremo». MHTepec mnpencraBiser
TOT (haKT, YTO, OMPEJEIss POIb U
MECTO JIOTOBOPOB O CIIOHCOPCTBE
U ONMaroTBOPUTENHFHOCTH, 3aKOHO-
JaTeNlb yIyCKaeT OJHY W3 IJIaB-
HBIX (DOpM OJIarOTBOPUTEIEHOCTH-
MEIIEHATCTBO, KOTOpOE TaK Ke
3aHMMAacT BAXHOE MECTO CpEIH
JEeUCTBYIOIUX n0roBopos PM Ha
MPaKTUKe, HO TOYEeMY-TO HE Ha-
IIEJIIEr0 MPaBOBOTO PETyIUPOBa-
HUS HBIHEIIHUM HalMOHAIEHBIM
3aKOHOZATENLCTBOM. MTak, mo3Bo-
UM cebe YCTaHOBWTH HaIlpaBJICH-
HOCTh, TIpeaMeT, OObeKT Omaro-
TBOPHUTENLHOCTH, CIOHCOPCTBA H
MEIEHATCTBa, JJsI TOro, 4ToObl B
MOCIIEAYIOMEM NPEITIOKUTD 3aKO0-
HOJIATEITIO UX TIPAaBOBOE YPETYIUPO-
BaHME, BBUJIy OTCYTCTBHUS TaKOBO-
ro. brarorBopurenn-cyObeKThI, KO-
TOpBIE OKa3bIBAIOT TOKEPTBOBAHIIS
OJIaroTBOPUTEIBHOTO  XapakTepa,
0e3B03Me3/THO ¥ OECKOPBICTHO Tie-
penaBasi UMYIIECTBO, OOBEKThI MH-
TEJUIEKTYyaJbHOH  COOCTBEHHOCTH,
neHexHple cpeactBa. CHOHCOPHI-
mna (FopUIudecKue Wik (u3ude-
CKHE), OKa3bIBAOIINE OCCKOPHICTHO
1 0€3BO3ME3THO TI0 MPOCHOE JIHIa
B MPEIOCTaBICHUA (DUHAHCOBBIX U
MaTepHaIBHBIX CpencTB. [7, c.73]
MelneHaTcTBO- 3TO ASITEIBHOCTD,
HalpaBJiCHHAsT Ha MOJICPKaHKe
00beKTa KyJIBTYphI, HAyKH, TPOCBE-
IICHUS, TyTeM Tepeayd Ha OeCcKo-
PBICTHOM M O€3BO3ME3IHON OCHOBE
MMYIIECTBA WK OTIpe/IeNIEHHBIX Jie-
HEXXHBIX CpeACTB. B xagecTtBe 00B-
€KTOB MEIICHATCTBA MOTYT BBICTY-
MaTh YYPEIKIACHUS KYJIBTYPbI, HAYKH,
WCKYCCTBA, IyTeM MPEA0CTABIICHHUS
TPaHTOB B T€ WM MHBIE OOJNACTH.
Kak OmarorBoputenpHOCTh, Kak
CIIOHCOPCTBO, TaK M MEIEHATCTBO
OTIIMYAIOTCSl CBOMIM TPEAMETOM M
HAIIPaBJIIEHHOCTBIO U BCE OTH WH-
CTUTYTBI Ha Ka)KJIOM 3Tare CBOETO
CYIIECTBOBAaHHS 3aHUMAIOT M UIpa-
0T HEMAJIOBKHYIO POJIb B CTAHOB-
JEHUW ¥ Pa3BUTUU KYIBTYPHOTO
HacIieus Haren pecryonuku. Me-
IIEHAaTCTBO OCYIIECTBIISIETCS B BUJIE
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0e3B03ME3IHON W OECKOPBICTHOU
TIOMOILIb, HAITPaBJICHHOW Ha o0ecIe-
YeHUE UM TIOIICPXKKY KYJIBTYpPHBIX,
WHTEJUIEKTYalIbHBIX ~ IIEHHOCTEH,
MOCPEICTBOM BBIPAKEHHS BCSIKUX
WHHUIAATHUB, KOTOPbIE HAaIIPaBICHHBI
Ha pa3BUTHE BCETO OOIIECTBA B IIe-
nioM. JloroBopa o CrioHcopeTBe, OI1a-
TOTBOPHUTENBHOCTH, MELCHATCTBE
CllelyeT OTINYaTh OT IOUMEHOBAH-
HOT'O JI0OTOBOPA, TAKOT'O KaK JI0TOBOP
napenus. Comtacho 4.1 ct. 827 I'K
PM: «Ilo goroBopy napeHusi oiHa
CTOpOHA (TapuTellh) 00s13yeTCs 0e3-
BO3ME3THO YBEJIMYHUTH 32 CUET CBO-
€ro UMYILECTBA UMYILIECTBO JPYTron
ctopons! (omapsiemoro).[8], [me-To
3TU JIOTOBOPHI U MEPEILIETalOTCS,
HO TIPEAMET W HAIPaBICHHOCTh UX
SBJISIFOTCS pazauyHbpIME. COTIacHO
3akoHy «0O OIaroTBOPUTEIHHOCTH
Y CIIOHCOPCTBE», CTIOHCOPCKAsI Jes-
TEJIBHOCTH COCTOHT B IPEIOCTaBIIE-
HUM (PUHAHCOBBIX MaTePHAIBHBIX
CpeInCcTB Ha J00POBOJILHONW OCHOBE
1 110 IpockOe srtia, a cT.832 'K PM
yCTaHABIIMBAET CYOBEKTOB TIpaBa, B
T0JIh3Y KOTOPBIX 3aIPEnIeHO COBEp-
IIeHUE JapeHusi, a IMEHHO:

a) OT UMEHH HEIeeCITOCOOHBIX
TN

b) coOcTBeHHHMKAaM, aJMHHH-
cTparopaM Wiu PabOTHHKAM Jie-
4eOHBIX, BOCITUTATEIILHBIX YUPEIK-
JIEHUH, y4pexXIAeHUH COLUaIbHOU
3alIUTBl W JIPYTUX MOMO0OHBIX
YUPERKACHUHN JTUIIOM, HAXOSATIIIM-
Ci B ITUX YUYPEXKIECHUAX WU €ro
Cynpyroi mub0 pOACTBEHHHKOM
JI0 4YeTBEpPTON CTENEHH POJCTBA
BKJIIOYUTENHHO. DTO MPaBUIIO HE
pacnpocTpaHsIeTCsl Ha OTHOLICHHUS
MEXIYy POACTBEHHHKAMH JIO YET-
BEPTOH CTETICHH POJCTBA BKIIOUH-
TEJIHHO;

C) B OTHOIICHHUSX MEXTy IOpH-
JITYECKHMH JIHIAMH, LENbI0 KOTO-
pBIX SIBISIETCS MOJy4eHHE TPHObI-
m.[9, p.47]

DT TnpaBwia, Kak yKa3bIBa-
ercsa B cT. 832 'K PM me Oymyr
pacrpoCTpaHsIThC Ha JIEHCTBUS,
CBSI3aHHBIE C JTApEHHEM IIOapKOB,
MIPENOAHOCUMBIX C IENBI0 BBIMON-
HEHHS MOPAIBHBIX 00A3aTeNHCTB.
Brilie u3NM0OXXKEHHOE JHILIHUAKA pa3
MO3BOJIUT YCTaHOBHUTH, YTO TaKHe
HETIOMMEHOBaHHbIE JIOTOBOPHI KakK:

i

JIOTOBOP O CIIOHCOPCTBE, JIOTOBOP O
0JaroTBOPUTENLHOCTH, JOTOBOP O
MEIICHATCTBE SBILIOTCSI HEMOWMe-
HOBaHHBIMH, BBUIY WHIUBUIYalIh-
HOM HamnpaBJIEHHOCTH, MPEIMETa,
00beKTa CyOBEKTUBHOTO COCTABA.

B cBsi3u ¢ BbIIIIE U3JI0KEHHBIM,
MpejjlaracM BHECTH  CJICIYIOIIHE
VM3MEHEHUS U JIOTIONTHEHUS B 3aKOH
Pecnyonukn MomnoBa «O Omaro-
TBOPHUTEIEHOCTH M CITIOHCOPCTBEY B
CITE/TYTOIIIEM TTOPSI/IKE:

1. U3sMeHuTh Ha3BaHHE 3aKOH
Pecniy6nmuxku MongoBa «O Omaro-
TBOPUTEIBHOCTH U CIIOHCOPCTBEY
crenyomuM obpasom: 3akoH Pe-
cnyonmuku Monmoa «O OmarotBo-
PUTEIBHOCTH, CHOHCOPCTBE U Me-
[IEHATCTBE»

2. IlpemaraeM MOTONHUTE 3a-
KoH «O OmaroTBOPUTEIHHOCTH H
crnioncopcrBe» I[masoil I' cnemyro-
mero cofepkanus: «MereHarckas
JeSITETEHOCTHY

Crarbs 8' OOI1IHEe TOT0KEHHUSL.

Meunenarckasi JAeATeNTbHOCTh —
JeATENIbHOCT TI0 OCYIECTBICHHIO
nepefayd U BBIACICHUIO HMYIIE-
CTBa, JCHEKHBIX CPEJICTB, TPAHTOB
Ha 0e3BO3ME3IHOH OCHOBE, C ILie-
JIBIO YAYYIISHUs TATBHEHIIeTo pas-
BUTHSI IeSITETTHHOCTH, CBSI3aHHOM C
KyJBTYpOii, 00pa3oBaHHEM, HCKYC-
CTBOM.

MenieHaTcTBO- cepa aKTUBHOM
JeATeNIbHOCTH CyObekToB  ((u3u-
YECKUX WM OPUIUYECKUX JIUIT),
BBIPAXKAIOIIAACA B OC3BO3ME3IHOM,
JOOPOBOIILHOM, OECKOPBICTHOM T10-
MOIMM W TOAMEPKKH PazIHIHBIX
00BEKTOB KYJIBTYpPbI, 00pa3oBaHM,
HayKH, CTIOpTa M UCKYCCTBa, C Iie-
JIBI0 COXpPaHEHHsI KyJIBTYpHOTO J0-
CTOSIHASL U JYXOBHBIX OCHOB JIM4-
HOCTH IIYTEM BIIOKCHHSI JICHEIKHBIX
CpPEJICTB, BBIICICHUS HMMYIIECTBA,
TPaHTOB Yepe3 APYTHUX WM FOPHIH-
YEeCKHX JIMII Ha OCHOBE JIOTOBOPA O
MEIIeHaTCTBE, O TPaHTe.

Crarest 8% Ilenn MeleHATCKOM
JeSITETEHOCTH.

MelieHaThl MOTYT OCYIIIECTBIIATh
MEIIEHATCKYIO JeATeIbHOCTh, KOTO-
pasi HampaBlleHa Ha pean3aIfio U
OCYIIECTBICHHE  IPETyCMOTPEH-
HOH JaHHBIM 3aKOHOM ILEIH - MOJI-
JepPKKa LENOCTHOCTH M COXPaHHO-
CTH BCEX KYJIBTYpHBIX IEHHOCTEH
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U OOBEKTOB KYJBTYPBI, UCKYCCTBA,
00pa3oBaHusl, HAYKH.

Jnst peanu3zanny nocTaBaeHHON
e  HEOOXOIMMO  BBITIOJTHCHUE
CIIEIYIOIINX 3a]1au:

1. cmocoOCTBOBAaTh CO3MAHUIO
YCIJIOBUH AJISL COXPAHEHUSI KYJBTYp-
HOTO ¥ TBOPYECKOT'O HACIICTHS;

2. peamuzanus  Pa3IAYHBIX
MpPOrpaMM M TPOEKTOB, AESITEINb-
HOCTh KOTOPBIX HamlpaBjeHa Ha
pa3BUTHE W TOIACPKKY KYIBTYp-
HOrO JOCTOsSIHMSI Hamed Pecmy-
Omuku MoijioBa;

3.0ka3aHue (PUHAHCOBOM M Ma-
TEpUANBHOW MOJICP’KKU 00pa3oBa-
TEJNBHBIM OpPTaHU3AISIM, MYHHUITU-
MaJTbHBIM, HETOCYJIapPCTBEHHBIM Op-
TaHM3AIUSIM, KOTOPBIE BOILIONIAIOT
B JKH3HD Pa3IUYHbIC KYITBTYPHBIC U
o0OpazoBarenbHbIE MPOTPaMMBEL.

Crarbst 8° 3aKOHOAATEILCTBO O
MEIICHATCKOH ACSITCIBbHOCTH.

3aKOHOMATEIILCTBO O MeICHAT-
CTBE COCTOMT U3 mojoxxeHuit Kon-
ctutyumn Pecrryonukun Monmosa,
I'paxxmanckoro Konekca Pecry6mm-
k1 MoJ110Ba, HacTOSIIETo 3aKOHa, a
TaKXKe JIPyTUX HOPMAaTUBHBIX aKTOB,
MPUHUMAEMBIX B COOTBETCTBHU C
JTAHHBIM 3aKOHOM.

Conepxamniecs B Ipyrux HOp-
MaTHBHBIX aKTaX HOPMBI, Kacaro-
IIUeCs] PEryJINpOBaHUS MEIICHAT-
CKOW JeATENBHOCTH, HE JOJIKHBI
coJiep>KaTh NPOTUBOPEUHI IO OTHO-
HICHUIO K TAaHHOMY 3aKOHY.

Ecmu xe Pecryomika Momnosa
SIBTSIETCS. CTOPOHOM MEXKTyHApOI-
HOTO JIOTOBOPA, B KOTOPOM YCTaHOB-
JICHBI PyTHE HOPMEI, YeM T€, YTO
MIPEyCMOTPEHBI TAHHBIM 3aKOHOM,
OyIyT MPUMEHSTHCS TE TTOJIOKEHIIS,
KOTOpBIC CONEPKaTCsl B MEXIyHa-
POIHOM JIOTOBOPE.

Crarps 8* IlpaBo Ha ocyiecT-
BJICHHUE MEICHATCKON JIesITeIIbHO-
CTH.

CyObeKThl MEIICHATCKOU  JIesi-
TENBHOCTH ((PU3NUECKUE U FOPHITU-
YEeCKHe JIUIA) BIIpaBe Ha 3aKOHHBIX
OCHOBAaHUSAX  OECIPEersITCTBEHHO
OCYITIECTBIIATH MEIIEHATCTBO CaMH,
PYKOBOJICTBYSICH TIPHUHITUIIOM  JIO-
OpOBOIEHOCTH, MIPUHIUIIOM CBOOO-
JIbI BBIOOPA TIETICH, MTePEUUCIICHHBIX
B JIAHHOM 3aKOHE.

®usnyeckue U IOPUIUYCCKUE
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JIUIA, OCYIECTRIAIONINE MEICHAT-
CKYIO JIEATEIBbHOCTh, BIIPaBE OCY-
IIECTBIISATH €€ HHIAUBUYAIEHO WITH
OOBEIMHSACH IyTeM O00pa30BaHUS
win 0e3 00pa3oBaHMsI MEIIEHATCKOM
opraHu3zalyen.

Hukro He nMeeT rpaB B OrpaHu-
YeHUH CBOOOIBI M BBIOOpA MElei,
MPEe/IeNIOB HampaBleHud, GopM H
COZIepKaHUS MELICHATCKOU IeATENb-
HOCTH, a TaKxe (popMm ee ocyiecT-
BJICHUS, KOTOpPHIE TMPEIyCMOTPEHBI
HACTOSIIIUM 3aKOHOM.

Crarbs 8° YUacTHUKU MeLeHaT-
CKOM JI€ATENBbHOCTH.

MenenaramMu  SBIAIOTCS  PH-
3UYECKUE W IOPUIUUYECKUE JINIIA,
BBIJICTISAIOMKUE Ha  JOOPOBOJIB-
HOH, 0e3BO3ME3IHON OCHOBE, II0-
CPEACTBOM MeEpelayll JCHEKHBIX
CPENCTB, UMYIIECTBA, BHIICICHUS
T'PAHTOB, CTUIICHIN B pa3InyHbIC
00BEKTHI B cephl KyIbTYPHI, UC-
KyccTBa, 00pa3oBaHMsI, CIOPTA, C
[ENTBI0 COXPAHCHHS] W Pa3BUTHUSA
KYJIBTYPHOTO HACIEIUs, a TaKXKe
JYXOBHBIX U TBOPYECKUX OCHOB
JIUIHOCTH.

[Tonp3oBarenu  MenEHATCKON
MONJIEPKKH — Pa3IUYHBIE TOCY-
JIapCTBEHHBIE, MYHHUIUTIAJIbHBIE,
HEKOMMEpYECKHe  OpTaHU3aIHH
KyJIBTYpHOTO, 00pa30BaTeIbHOTO
MIPOUCXOXKIICHUSI, CO3JAIONIUe U
peanu3yrolye pazIuyHoOro poja
MPOTPaMMBbI KYJIbTYPHOTO U 00pa-
30BaTEHHOTO XapaKTepa, KOTOpPbIe
BIIpaBE TOJH30BATHCS IOYUCH-
HOM MEIIEHATCKOW TMOAAePIKKOM,
HanpaBJIE€HHOM Ha COXpaHEHHUE U
MIPOIIBETAHNE BCETO KYJIBETYPHOTO
Hacnenus Pecrryonuku Mosnosa.

Crarbs 8% Tlopsimok 3akiroue-
HUS IOTOBOpA MEXIy MEIEHATOM H
MTOJIH30BATEIEM MELEHATCKOM ITof-
JIEPIKKH.

1.[lesTenpHOCT 0 OKa3aHUIO
MEIIEHATCKOW TOJICPKKH  (TIOMO-
M) OCYIIECTBISACTCS Ha OCHOBa-
HUU JIOTOBOpPAa O MELEHATCTBE, 3a-
KITIOUEHHOTO MEXIYy MEIEeHATOM H
MTOJIH30BaTEIEM MELIEHATCKOM ITof-
TIEPKKHU (TIOMOIITH ).

2.B maHHOM ITOTOBOpE MOJIKHBI
OBITH TIOAPOOHO PACHKMCAHBI KOH-
KpETHBIE LENH, CONEpXKaHUE OCy-
IIECTBIAEMOM MEIIEHATCKON fes-
TENFHOCTH, a TAaKXKe IMEePEUNCIICHBI

HarpaBieHuss U (OpPMBI MelleHAT-
CTBa.

3.J10JDKHBI OBITH TIEPEUUCIICHBI
npaBa U OOS3aHHOCTH MelleHara U
TOJIL30BATEIs, KOTOpbIE BO3HHKA-
I0T C TOTO MOMEHTa, Korga Oyaer
3aKJIIOUEH JOTOBOD, €CIH MHOE He
YCTAHOBJICHO JJOTOBOPOM.

Crarbs 8’ I[paBa cyobekToB Pe-
cyOnmuky MongoBa OpraHoB To-
CY/ITapCTBCHHOW BJIACTH U OPraHOB
MECTHOT'O CaMOYINpPaBJIeHHUA B ce-
pe MeIlleHaTCTBa.

Opranbl rocyIapCTBEHHOU BIia-
CTH, a TaK)Ke OpTaHbl MECTHOTO Ca-
MOYTIPaBJICHUS B 00JIACTH METICHAT-
CTBa UMEIOT MPaBO:

1. Oxa3bIBaTh pa3iuuHbIE MEPhI
MIOJICPKKU MEICHATaM U TI0JIb30-
BaTeIISIM MEIICHATCKOM MOISPKKH.

2. Ipucyxxaare Harpaabsl U Ha-
TpaXkIaTh MEIEHATOB MOYETHBIMH
3BaHUSIMH, KOTOPBIE OBLITH TPHUHSTHI
W YCTaHOBJICHBI HOPMAaTWBHO TIpa-
BOBBIMH aKTaMHu cyObekToB Peciry-
6k MonjoBa, a TaKke OpraHoB
MECTHOT'O CaMOYIIPaBIICHHUSI.

3.Pa3Memiare Ha 3MaHUSX U CO-
OpYKEHUSIX, KOTOpPBIE TPUHA/IIISIKAT
MOJTyYaTessIM U TTOJIh30BaTEIIsIM Me-
[IEHATCKOW TIO[ICP’KKH  HA/ITUCH,
conepxamye (GpaMHIud W FMEHA
MEIICHATOB.

Crarps 8 TlpenocrasieHue ro-
CYTapCTBEHHOU TapaHTHH, a TaKkKe
MepBI 110 CTHMYIIUPOBAHHIO Melle-
HaTCKOM JeITeJIbHOCTH.

1. TocymapcTBeHHOM TapaHTHEH,
CHOCOOCTBYIOLIEH  JaNbHEUIIEMY
CTUMYJIHPOBaHUIO U OCYIIECTBIIE-
HUIO MEIIEHATCKOH NesATeTbHOCTH,
BBICTYTIAIOT TOCY/IapCTBEHHBIC
MEpBIL, a TAKXKE MOyYeHNE U TIOJTb-
30BaHUE MELEHATCKON NESATEIIBHO-
CTBIO COIJIACHO 3aKOHO/ATEIbCTBY
Peciyonukn  MongoBa mocpen-
CTBaM TMPUCYKJICHHUS MEIICHATOM 32
UX TOOPOCOBECTHYIO U OECKOPBICT-
HYIO JIeATeNTbHOCTh PAa3NIMUHBIX Ha-
rpaJ v 3BaHUU.

2. Opranbsl UCTHOJTHHUTEIBHON
BJIACTH, OpPTraHbl MECTHOTO Camoy-
npaBiieHUs] 00s13aHBl UH(OOPMHUPO-
BaTh MELCHATOB, a TaKXKe TEX, KTO
HY)KJaeTcs B UX MOAJEPIKKE O TOM,
B KAKOM COCTOSIHHH HAaXOHATCSA 00b-
€KTBI KYJIETYPHOTO HaCTICITHSL.

3. llomyuarenu MeLEHATCKOM
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MTOJIJIEPKKH BIIPABE PEIIaTh BOIIPOC
0 TIPUCY)KACHWUH Harpaj W IO4eT-
HBIX 3BaHUM MelleHaTaM.

4. Ilomyyareny 1 MOJIH30BATEIN
MEIIEHATCKOW TIOAJIEP>KKHA BIIPaBe
YCTaHABIUBATh PA3IUYHBIC UHPOP-
MAaIllMOHHBIE HAJIUCH W BCSKOTO
pona 0603HaYeHNs, KOTOPBIE COIep-
XKar (paMUINK ¥ UMEHa MELeHAaTOB
Ha 3/aHMSIX, a Takke Ha COOTBET-
CTBYIOILIUX TEPPUTOPHUSIX, KOTOPHIC
MIPUHAJICKAT TOJIH30BATEIISIM OKa-
3bIBAEMOM MELEHATCKOM MOAAEPXK-
KH.

JoroBop xKoHCcOpIHymMa

Koncopuuym mpencrasnser co-
0011 B3aMMOBBITOZHBIE OTHOIIECHUS
CYOBEKTOB pa3NWYHON  JesITeNb-
HOCTH, OOBCAMHEHHBIC C IEJIBIO
OCYIIIECTBIICHHSI MIPOEKTa Ha MPHUH-
LUIaX PaBHOIPABHOTO JOOPOBOJIb-
HOTO y4YacThsi CyObEKTOB, a TaKXkKe
enuHas OTBETCTBEHHOCTh Yy4acT-
HUKOB KoHcopiuyma. Llembio koH-
COpIyMa SIBJISIETCS] KOHCOMHAIAIINS
Pa3NUYHBIX PECYPCOB ISl OCYIIIECT-
BJICHHSI KOHKPETHO IOCTaBJICHHBIX
3ana4. Takoe 00ObeIMHEHHE HE SBIS-
€TCsl IOPUIUIECCKUM JIUIIOM, 3HAUYUT
HE HYXXIIaeTCsl B TOCYIapCTBEHHOU
perucTpanmm, a ero y4aCTHHKH CO-
XPaHSIOT 32 COOOW TOJHYIO CaMo-
CTOSITEIHOCTb.

OrimmyuTe/bHble MPU3HAKH
J0TOBOPAa KOHCOPIIHYMA

1. KoHKpeTHBIE 1IeTH U 3a7a4w;

2. HesaBucuMocTh CyOBEKTOB
BXOJISIIUX B KOHCOPIIYM;

3. Hanu4ue 1 ydacTue TpeTbero
JUIa, C KOTOPBIM B JTAIbHEHIIEM
paboTaeT KOHCOPLIUYM;

4. CoBMecTHas, eAuHas U B3au-
MOBBITO/IHAsSE MHBECTHIIMOHHAS I10-
JIUTUKA CYyObEKTOB;

5. Cpok AeicTBUS KOHCOPIIMyMa
OTPAHUYMBAETCS CPOKOM OCYIIECT-
BJICHUS MIPOEKTA;

6. MoOMITBHOCTB- BO3MO)KHOCTD
BOMTH M BBIMTU U3 KOHCOPIIUYMA.

ITo cdepam ocymecTBIsIeMO
JESTETLHOCTA KOHCOPITUYMBI OBI-
BaIOT:

1. Hay4uHo-uccienoBaTensCKui,
VHHOBAIIMOHHBIH;

2. TexHONOTHUYeCKUH T.e. COBO-
KyITHOCTh KOMITaHHU, TPeCIenyro-
IUX TeTh 00pa30BaHUS EIHHOTO
MIPOIYKTA.
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3. baHKOBCKMHA KOHCOPLUYM-
o0pa3yeMblii OaHKOM M TIPEICTaB-
JSIOIMH 00BEJUHEHNE HEKOTOPBIX
KPEIUTHBIX OpTaHU3aLH, TS e/1-
HOTO OCYIIECTBIICHUSI KOHKPETHOU
OaHKOBCKOH OTepaIny.

Hanpumep, noroesop KoHcop-
oMymMa JUisi ydacTust B TEHIEpe.
CyOBEKTBI, KOTOPBIE BXOIAT B KOH-
COpPLMYM B TMpeAenax JoroBopa,
BBIIBUTAIOT TPEIUIOKCHUSI U BBI-
HOCAT ofmiee pemeHue. BbiiBu-
raeTcsi COTPYIHHK M3 BCETO YMCIa
CyOBEKTOB KOHCOPIIMyMa, KOTOPbIE
NPENICTABISIIOT MHTEPECHl OCTallb-
HBIX cyObekToB. [Ipeamerom mo-
roBopa KOHCOpLIMYMa Uil y4acTHs
B TEHJIEpE SABISACTCS peann3alus
00OIOTHOTO  COTPYIHHYECTBA LIS
NPHUHATUS Y9acTHs B JaHHOM TEH-
Jiepe U B JabHEHIIeM 3aKITI09CHIH
KOHTpakTa. B KOHTpakTe JOIDKHBI
OBITh pacIHCaHbI MpaBa U 00s3aH-
HOCTH Ka)XJIOTO CYOBEKTa, PEeKHM
OCYIIECTBIICHUS BCEX JEI, MIPaBUIIa
COXpaHEHHUs] KOMMEPUYECKOH TalHBL,
YCIIOBHSI M IIyTH Pa3pelieHus BO3-
HUKIIMX cropoB. Takum oOpazom
JIOTOBOP KOHCOPIIMYMa- 3TO KUBOU
MOIIHBIA KOHTPAKT, TTO3BOJISIOIINNA
JIOCTUYb Pe3yJIbTar B Jir000# chepe
JIeSITEbHOCTH.

Koncopunym Ttaxke paccma-
TpUBaeTcsl Kak OObeIMHEHHE OT-
JENbHBIX CyOBEKTOB, HA pPaBHBIX
YCIIOBUSIX, JEHCTBYIOIMX B IIEJSX
JOCTVDKEHHS €MHOTO pe3ynbrara.
Konmepa xapakrepu3yroT Kak 00b-
€IMHEHNE HECKOJIBKUX KOMITaHMH
(Company Group) unu (Konzern).
Hanpumep, cornacHo I'epmaHckomy
NpaBy JEJIATCA HAa HEPaBHOIPaBHbIE
(Unterordnungs konzern) u paBHO-
npasHbie (Gleichordnungskonzern).

CornacHo 4.2 1m.12 AKIMoHep-
Horo 3akoHa ®OPI" xoHcopuuym —
PaBHOITIPABHBIA KOHIIEPH- COBOKYII-
HOCTh HE3aBHCHMBIX JIPYT OT ApyTa
NpeNnpusITH 00BEIUHEHHBIX TOJ
obmum pykoBoactBom.[10] Komn-
COPLIUYM OY€Hb CXOX C IapTHEp-
CTBOM, TeM Ooliee Korja cyObeKThI
KOHCOPIIyMa B YCJIOBHSIX JIOTOBO-
pa BHOCST HMYIIECTBEHHYIO JOJIIO,
HO €CTh U OTJIMYHS, TaK KaK JIOro-
BOp KOHCOpIMyMa OoJiee y3Kas U
ruOKasi CTPyKTypa, B OTIMYHE OT
JIOTOBOpa TapTHEPCTBA M HE PEry-

i

JIUPYETCsl CHEUUATIbHBIM 3aKOHOM.
HNmymecTBo y4acTHHKOB, Tpeno-
CTaBIsieMOE€ B JIOTOBOpE KOHCOP-
MyMa, He CTAaHOBHUTCSA HX OOIINM
HWMYIIIECTBOM, a YIPABISETCS OHO
Hanpumep, B Aurmmun, CIIA ¢ mo-
MOIIIBIO MHCTUTYTA (trust) 94To 03Ha-
YaeT JOBepuTedbHas COOCTBEH-
HocTh. Ha KoHCOpLIMyM He pactpo-
CTpaHSIFOTCS TIPaBUIIA JIMKBHUIAIHY,
VN K€ BO3JIOKEHHE Ha CyOBEKTOB
KOHCOpIIMYMa COJUJapHON OTBET-
CTBCHHOCTH IIO JOJIraM, YTO TAaKXKC
MOKAa3bIBACT CXOJCTBO KOHCOPIIHY-
Ma ¢ maprtHepcTBoM. UTo kacaercs
CTpaH KOHTHHCHTAJILHOTO TIpaBa,
JOTOBOP KOHCOPLUYMa CXOX C JO-
TOBOPOM ITPOCTOTO TOBapHIIIECTBA.
[IpakTrka moOKa3bIBaET, YTO CTPAHBI
KonTtunenranbHoit EBpomnbl oTHO-
CSIT JIOTOBOP KOHCOPIIMyMa B TPYII-
Iy CaMOCTOSATCIIbHBIX JOTOBOPOB.

Cornacio Komexkcy PM  «O6
00pa3oBaHUN» KOHCOpYUyM —O00b-
eIMHEHHE 00pa3oBaTeNIbHBIX
YUPESKICHUM U OpraHu3anuii, ocy-
HIECTBISIIONINX 00pa30BaTeNbHyO,
Hay4YHO-HCCIEOBATENbCKyI0, pa3-
paboTo4yHy0,  WHHOBAIMOHHYIO,
XyIOKECTBEHHO-TBOPUYECKYIO  JIesi-
TENTbHOCTh, Hd OCHOBE COIVIAIICHHUS
0 TapTHEpPCTBE, 3aKIIOYCHHOTO B
COOTBETCTBUH C JICHCTBYIOLIMM
3aKOHOJIATENTLCTBOM. CornacHo
Komexkca PM «O06 o0pazoBaHum»
m e. 4.1 ct.104 roe yxasbiBaercs,
yT0 «COBET MO CTpPaTern4eckoMy
WHCTUTYIIUOHAJIBHOMY  Pas3sBUTUIO
oOnamaer CHEAyIONIMMU  TIOJIHO-
MOYMSIMH ¥ (DYHKIMSIMH, OITHOH U3
KOTOpOW SIBIISIETCSl BCTYIJICHHE B
KOHCOPIIMYMEI U CIHSIHUE C JIPYTH-
MU yUpEeXISHUSIMH BBICIIETO 00pa-
30BaHUI».[11]

Commacio Komexca PM  «O6
obpazoBanum» 4.1 ct.8: «B cucre-
Me 00pa3oBaHMs MOOIIPSETCS CO-
[UAJILHBIA  TUAJIOT, TIAPTHEPCTBO
MEXAY 00pa30BaTeIbHBIMU YUPEK-
JIEHUSMHU U YUPEKIESHUSIMU CHephI
WCCIIEIOBaHUH, TTPOogCor03amMu, Jie-
JIOBOW Cpenod, TpakIaHCKUM 00-
IIECTBOM ¥ CPEJCTBAMH MacCOBOU
nHpOpPMAIK,  OCYIIECTBIIEMOE
B COOTBETCTBUU C JEHCTBYIOIIUM
3aKoHOzarenscTBOM». OnHaKko 3a-
KOHOZIaTeNIb HEe yTOYHSET B KaKOM
BUJE 3aKIIOYaeTCs IapTHEPCTBO
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MeXTy OObeKTaMHu 00pa3oBaTeib-
HOM CHCTEMBI, TEM CaMbIM IIPEIO-
CTaBIIAsS BO3MOXHOCTh CyObEKTaMm
oOpazoBarensHO# cepsl caMocTo-
ATENILHO YCTaHABJIMBATh THII JIOTO-
Bopa. CortacHo Konekca PM «O0
oOpazoBanum» .a 4.1 cT.84 B 11ems1X
o0ecIieYeHUs] KauecTBa, IOBBILIE-
HUS O((PEKTUBHOCTH, TOIyYSHHUS
MEKAyHApPOIHOW W3BECTHOCTH U
KOHIIEHTPALUK UMEIOIIUXCSI PECYp-
COB yUpEKJEHHS BBICIIEr0 00pa3o-
BaHUS B COOTBETCTBHH C JICHCTBYIO-
MM 3aKOHOJIaTeIbCTBOM MOTYT:

a) OOBEOMHATHCS B KOHCOP-
LUYMBI C IPYTHMH YUPEKICHUSIMU
BBICILIETO0 00pa30BaHusl, KaK oTede-
CTBEHHBIMH, TaK U 3apyOeKHbIMU.

Taxxe B Konexce PM «O6 06-
pasoBaHnm» 4.2 cT.84 TOBOpPHUTCH,
9T0 «YUpeKICHUSI BBICIIETO O0-
pasoBaHUsT MOTYT OOBEAWHSTH-
Csl B KOHCOPLMYMBI M C Hay4HO-
UCCIIEA0OBATENbCKUMY,  pa3pado-
TOYHBIMHM, WHHOBALlMOHHBIMH WJIN
XyI0XECTBEHHO-TBOPYECKUMH  Op-
TaHU3aLUsIME Ha OCHOBE JIOTOBO-
pa o mapTHEPCTBE B COOTBETCTBHUU
C JEHCTBYIOIIMM 3aKOHOAATEJb-
ctBom». OjHako, 3aKOHOIATEIb
JHIIb YIIOMHHAET O JJOTOBOpE Map-
THEPCTBA, a HE PETYJIUPYET ero.

Koncopumym wmoxer ObiTh 11
dhopm:

1. Tlpocras dopma, KoTopas
npenycMaTpuBaeT — 00s3aTeNnbCTBa
MEXIy cyObekTamu (TapTHepamu)
U cyObekTaMu, CyObeKTaMH H 3a-
Ka34UKOM, BCE YYACTHUKH WHIH-
BUJIyalbHO HECYT PUCKU OCYIIECT-
BIISIEMOM pabOThI M BCE OHH UMEIOT
OIIPEZICNICHHYI0 BBIrONy (BO3Ha-
TPpaXICHNE) OT 3aKa3urKa.

2. Cnoxnas opma mpemycma-
TpUBaET HECEHUE PUCKOB U MOJTy4e-
HHE PHOBUTH cO00IIA.

Yro kacaeTcs KOHCOPLIMYMOB
B MEXKAYHAPOAHOW MpPAKTHKE, TO
Pa3IMYaoT 3aKPBITHIH U OTKPBITHINA
KOHCOPLUUYM. 3aKpBITBIII KOHCOp-
IMyM C Y4acTHEM HHOCTPaHHOIO
3aKka3ulKka ¥ OpraHu3allid, KOTO-
past o0s3ay1ack HECTH OOS3aHHOCTH
M0 PYKOBOJACTBY KOHCOPIIMYMOM H
KOTOpasi OTBETCTBEHHA 32 OCYIIECT-
BIICHHE BCEX 00s3aTeNbCTB IO JI0-
TOBOpY KoHcOpuuyMa. OTKpPBITHINA
KOHCOPLIMYM MPEANOJAraeT, 4To
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BCE CYOBEKTHI (ITapTHEPBHI) KOHCOP-
UyMa [OAIUCHIBAIOT JIOTOBOP C
WHOCTPAHHBIM 3aKa34dKOM U OT-
BETCTBEHHOCTb HEpel 3aKa3uuKOM
HECyT HWHIUBUAYaJbHO. Xouercs
OTMETHTh, YTO KOHCOPLUYM CO37a-
eTcid HE TOJBKO B IKOHOMHYECKOH
JeATETbHOCTH, HO MOXKET OBITh pe-
aM30BaH U B cepe oOpazoBaHws,
HarpuMep JOroBOp KOHCOPLHYMa
Mexay Bysamm Pymbmnn, Moin-
noBel. Ha nmoroBop koHcopimyma
pacnpoCTpaHsIOTCsT HOpMBI  00s-
3aTeNbCTBEHHOIO IIpaBa, a TaKXKe
HOPMBI JIOTOBOPHOTO TpaBa. Bo
BCEX CTpaHax I0-Pa3HOMY paccMa-
TPUBAIOT JOTOBOP KOHCOPLUYMa.
Hampumep, a aHI0-aMepUKaHCKOM
NpaBe Ha HEro pPacHpOCTPaHAIOT-
csl MpaBWia O TapTHEPCTBE, a B
POMaHO-TepPMaHCKOM IIpaBe Ha HETo
pacnpoCTpaHsIOTCs IpaBuUia o To-
BapuulecTBe. B CBs3U C 3THUM, MBI
CUMTAEM, YTO €CTh HEOOXOIMMOCTh
YCTAQHOBJIEHUS CIELUABHBIX 3aKO0-
HOZATENbHBIX HOPM, 3aKpeIUIsio-
IIMX JIOTOBOP KOHCOPLMYMa, BBH-
Iy u30eKaHusl ero HeNpaBUIILHOTO
TPAaKTOBAHUSI M OTBEICHHUS €ro K
JPYTUM BUJAM.

OTrinuue [0roBopa KOHCOP-
HHYMa 0T I0r0BOPa (ppaHIIU3bI

JoroBop (¢paHIIM3EI- TOTOBOP
peryaupyercs Hannonansueim Mo-
JeNTbHBIM 3aKOHOM M OTPaKEH B IIpa-
Be EC, a umeHHo B peramente Ko-
muccuu EBporrefickux coo01ecTs
or 30 Hos0ps 1988 Ne 4087/88.
CrpaHbl aHINIO-aMEPUKAHCKOH U
POMaHO-TepMaHCKO# cHCTeMBI Tpa-
Ba OOJBIIYIO POJb OTBOIAT CyAeO-
HOW mpakTuke. Ecim cpaBHHBaTh
npaso CIIIA u npaBo EBpomnsl, To B
CILA sT0T TOTOBOp TpakTyercs 60-
Jiee IMPOKO U B KAUECTBE MHTETrpa-
[IMOHHOTO- TO €CTh OJHA CTOPOHA
JIOTOBOPA HAXOANUTCS B3aBUCUMOCTH
OT Jpyroii cropoHsl. B EBpone nan-
HBII IOTOBOp paccMaTpuBaeTCs Kak
B/ TAPTHEPCTBA, COTPYIHUYECTBA.
B kauectBe nmoroBopa (paHIIN3BI
BBICTYIaeT 00bEANHEHUE NIPAB IIPO-
MBIIIUICHHON WM WHTEIIEKTyallb-

HOW COOCTBEHHOCTH C OOBEKTaMU
ABTOPCKOTO TPaBa, MPOMBIIIIICHHBI-
MH 00pa3liaMy ¥ PUCYHKAMH HOY-
Xay, TO €CTh C TEMH, YTO 3a]JICHCTBO-
BaHbl B MPOJAXKE TOBAPOB U YCIyT
YK€ JUISI KOHEYHOTO TOTPEeOUTEIs.
HTak mo JoroBopy ¢paniimsbl (Jid-
nensuap) franchiseur mepemaer 3a
YCTAHOBJICHHYIO IIJIaTy BCE TpaBa
(munensuary) franchise s Toro,
YTOOBI PEATM30BaTh OT/CIbHBIC TO-
Baphbl U YCITYTH.

YcTaHOBJIEHBI  TpU  DIIEMEH-
Ta, KBATH(DHUIUPYIONTHE OTOBOP
(paHIIm36L:

1. Wcnonp3oBanue (uiieH3ua-
toMm)franchise gaHHOE TOproBoOE
HauMmeHoBanue franchiseur (JiuneH-
3uapa) u 00yCTPOWCTBO TOPTOBOTO
Mecra (nmmeHsuara)franchise 1o
THITy TOproBoro Mecta franchiseur
(ymtien3napa).

2. Tlepenaua HOy-xay franchise
(uuieH3uary).

3. 3a Bech nepuos ACUCTBUS J0-
TOBOpa IMPEJIOCTaBICHHE TOMOIIH
franchiseur (nmmen3uapa) franchise
(yuneHsuary).
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