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SUMMARY

The article is devoted to the history of the establishment and formation of competition legislation in Japan, China, South Korea and
its current state. The analysis of the regulatory framework for the regulation of economic competition in these countries was made, the
system of regulatory and regulatory bodies was reviewed, and the main features of competition law were highlighted.
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PASBUTHUE KOHKYPEHTHOI'O 3AKOHOJATEJIBCTBA B CTPAHAX A3UU
(CPABHUTEJIbHO-IIPABOBOM ACIEKT)

Tarbsina HIBBIJKAS,

KaHIUJaT IOPUANYECKUX HAayK, aCCUCTEHT KaeIpbl X03sMCTBEHHOTO IIpaBa
HanuoHanbHOro IopuanyecKoro yHuBepcutera umeHu Spocinasa Myznporo

AHHOTAIIUA

Crarbs IOCBSIIEHA PACCMOTPEHUIO UCTOPHH CTAHOBIICHHS M (POPMHPOBAHHS KOHKYPEHTHOTO 3aKOHOJIATeNnbCTBa B Snonun, Kn-
tae, FOxnoit Kopee n ero coBpemennoe cocrossaue. Crenan aHaaIn3 HOPMAaTHBHO-TIPABOBON 0a3bl PeryIMpOBaHUS SKOHOMHUYECKOH
KOHKYPEHI[MH B 3TUX CTPaHaX, pACCMOTPEHA CUCTEMa PETYJIUPYIONIMX 1 KOHTPOJUPYIOIIMX OPIaHOB U BBIICJICHbl OCHOBHBIE YEPTHI

KOHKYPEHTHOI'O 3aKOHOAATCIILCTBA.

KumioueBble ¢JioBa: aHTUMOHOIIOJILHOE 3aKOHOIATCIBCTBO, KOHKYPCHTHOC MPAaBO, KOHKYPECHTHOC 3aKOHOAATCIILCTBO, AHTUMOHO-
TOJIbHAsA MMOJIMTHUKA roCyAapCTBa, aHTUMOHOIIOJIBHOE PEr'yJIMPOBaHUEC.

Formulation of the problem.
The protection of economic competition
is a necessary component of the state
economic policy in order to successfully
ensure the functioning of the market
system. The development of competition
legislation in different countries has its
own characteristics of the establishment
and formation. Nowadays, the rules
of competition law exist almost in all
countries of the world, as well as the bodies
for control and regulation of competitive
relations. To provide a competitive
policy in Ukraine, and the development
of effective norms of anti-monopoly-
competitive regulation successfully, it
is necessary to introduce and borrow
foreign experience. In this article,
the author discusses the features
of antitrust and competitive regulation in
Asian countries, in particular, for instance
of Japan, China and South Korea.

Analysis of recent research
and publications. To the formation
and development of antitrust policy
and the formation of antitrust laws
in various countries of the world,
such scientists as K. Smirnova [10],
A. Bakalinska [11], M. Kovtun [12],

V. Logvinenko [7], A. Korchagin [7],
V. Eremenko [9], B. Markov [8] and others
devoted their proceedings.

The aim of the article is to consider
the specifics of the establishment
and formation of legal norms regarding
the protection of economic competition
and ensuring fair trade, as well as
protection against unfair competition.
To determine purposes of the objectives,
principles and methods of competition
policy in Asia (Japan, China and South
Korea).

The presentation of the main
material. The formation of competition
law and legislation has its own history,
but in different countries the history
and the development hasits own characteristics
of the establishment, formation and regulation
of competitive relations and the introduction
of mechanisms of competition policy.
Today, antitrust laws are in more than
one hundred countries of the world, but
competition regulation has different directions
and mechanisms.

Traditionally, there are two models
of antitrust regulation — ‘American’
and  ‘European’, having different
directions of their regulation and political,

legal and social prerequisites of their
origin. The ‘American’ model aims to
combat monopolies, mergers, unfair
trading practices, and other actions
that weaken competition. While in
the ‘European’ model of the existence
of monopolies is not prohibited, the main
purpose of limiting abuses of monopoly
position and control over concerted
actions and concentration. Beside this,
the issue of regulation and protection
against unfair competitive methods
deserves special attention.

It is necessary to pay attention
to the fact that competition laws
and competition protection policies
also exist in Asian countries, have its
own characteristics. Having considered
the features of competition law by
the example of Asian countries, Japan,
China and South Korea, it is necessary
to note that they have differences
and different mechanisms for monitoring
compliance with competition legislation.
They have common and distinctive
features, it is connected with political
and legal aspects of the formation
and formation of a market economy in
these countries.
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Japan’s antitrust legislation
begins its formation after the Second
World War, when in most countries
the rapid development of mechanisms
for regulating and protecting competition
begins. In 1947 the Law ‘On Banning
Private Monopolies and Ensuring Fair
Transactions’ [1], which was developed
on the basis of US antitrust laws, was
adopted. Monopolies were prohibited by
law, transactions were contravened by
the parties. Japanese law was even more
strict than US legislation in terms of bans
on certain activities that violate healthy
competition in the market. According
to Japanese law, no business entity has
the right to control more than 25 percent
of the market or to occupy the first place in
a particular industry as a result of a merger.

The main goal of the antimonopoly
law is to prevent monopolism, to
conclude cartel agreements, to exclude
illegal production, to oppose the creation
of ‘private monopolies’. The definition
of ‘private monopoly’ sounds like
this — this is a market situation in which
a business entity deliberately with the help
of other subjects or independently restricts
competition, thereby violating public
interests, through control of activities
or by eliminating competitors from
the market in another way. Subsequently,
the Japanese government reviewed
the provisions of the 1947 Act, which
weakened almost all critical restrictions.
With the revision of the Act in 1953,
Japan began to distinguish between ‘good’
and ‘bad’ cartels. Harmonization between
enterprises and restriction of competition
on the market, ie cartel, is prohibited only
if it is contrary to the ‘public interest’,
and if it is beneficial for a society, a cartel
agreement is considered ‘good’.

Illegal ‘restrictive’ agreements are all
kinds ofagreements between entrepreneurs
in relation to raising, holding, lowering
the cost of goods, limiting the quantity
of goods, which leads to a shortage in
the market as a result of all these actions is
limited competition. The Law establishes
a specific list of transactions that are
considered ‘unfair’. A monopoly or
a monopolist recognizes an entrepreneur
whose share is greater than the threshold
set by state authorities for the issue
of a certain product for one entrepreneur.
In the case of Japan, this barrier is the half
of the market turnover of that particular
type of product, or the share for the two

entrepreneurs together — respectively,
three quarters.

In order to establish the fact of creating
a monopoly situation, it is necessary to
determine the fact of receiving a profit
in the amount strictly defined in the state
decree for a specific branch to which
the subject of the economic entity belongs.
Heads of large enterprises are subject
to oversight by the state authorities for
overstatement of prices.

In order to establish signs
of monopoly on a specific company in
Japan, there is a body with a special
status — the Fair Trade Committee, which
is exclusively controlled by the Prime
Minister of Japan. The Committee carries
out systematic accounting and analysis
of changes and fluctuations in the market.
The Committee monitors, in the light
of the signs of the legality and integrity
of wvarious international agreements,
especially those relating to large-
scale mergers, mergers, the emergence
of new companies in liquidated capital,
the purchase and sale of controlling
stakes. Only on the basis of and within
the limits of the law are reimbursed losses
caused by a ‘private monopoly’ or cartel
convictions.

The law of Japan also contains
several exceptions to the Law ‘On
the prohibition of private monopoly
and the provision of fair treaties’ [1], i.e.
when the application of the law is limited.
The first exception is natural monopolies
(electric power, gas industry), as well
as patents, inventions, and trademarks.
The second exception is depression cartels
that are artificially created by private
individuals to regulate demand and supply
on the market. Innovative cartels, which
aim at improving the quality of goods
with reduced cost and labor accumulation,
are also here. Sanctions for violating
the aforementioned norms and other
antitrust laws provide for fairly serious
penalties, in the form of fines and even
imprisonment. Fines can reach 5 million
yen, and imprisonment with forced
labor — up to 3 years. Imprisonment
may even be up to 10 years in the event
of the submission of false information
by an expert or witness. The peculiarity
of Japanese legislation is the existence
of the so-called ‘double punishment’, that
is, when a crime is punishable as a guilty
person and a legal person in whose
interests a crime was committed.

LEGEA SI VIATA

The development of antitrust laws in
the People’s Republic of China and South
Korea began later, since the 80°s of the XX
century. By 1980th China had a monopoly
in foreign trade, all foreign economic
operations could only be carried out
by the Ministry of Foreign Economic
Relations of the People’s Republic
of China. The end of the 70’s and early
80’s was a series of reforms that served to
decentralize foreign economic relations,
and provincial and other local authorities
were given the right to set up their foreign
economic companies.

Since 1980, the ‘regulation
of the development and protection
of competition’ has been proclaimed
and the  Provisional  Regulations
on the deployment and protection
of competition have been adopted.

The main focus of China’s competition law
was mainly to regulate unfair competition
practices. The first official law was
the 1993 Law ‘On Protection against Unfair
Competition’ [2]. Along with the main
law were issued and specialized acts,
such as the Law ‘On Commercial Banks’
of 1995, which restricted the activities
of banks in the field of unfair competition;
The 1997 Law on Prices, which prohibited
price discrimination, fixed or predatory
pricing; The Law ‘On Procurement
and Bidding’ of 1999 also prohibited price
manipulation. The Law ‘On Protection
against Unfair Competition’, establishes
three main directions of activity of business
entities; preventing unfair competition;
control over the activity of the monopolists,
which results in unfair competition;
competition law is applied at the local
level [2]. The law was adopted in order
to create the most positive conditions for
the establishment of a socialist market
economy, the protection of voluntary
and fair competition in the market
and the protection of consumers’ rights [9].

The specific feature of Chinese
legislation in  comparison  with
the legislation of other countries is
the provision on corruption, which is
related to the classification of corruptive
crimes against the grave in Chinaand those
that particularly violate the socialist order
of society.

China’s anti-monopoly law is a key
element in building a competitive market
economy in China. The Antimonopoly
Law of the People’s Republic of China
[3] was adopted in 2008, which aims
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at regulating and preventing abuses by
monopolistic structures, protecting fair
competition in the market, improving
economic efficiency, protecting consumer
interests and protecting the interests
of society and the state, and stimulating
the healthy development of a socialist

market economy. The law indicates
such actions, which are considered
‘monopolistic’, that is monopolistic

agreements between business operators,
abuse of business operators, concentration
of business operators. Consequently,
we see that the law operates the notion
of a business operator, which implies
an individual, legal entity or organization
engaged in the production of goods or
the provision of services in a particular
commodity market.

According to Chinese legislation, to
occupy a dominant position on the market
is not prohibited, only abuses aimed
ateliminating or restricting competitionare
prohibited. Abuse can take the following
forms: selling goods at unjustifiably
overpriced or undervalued prices; selling
goods at prices below cost; refusal to trade
with third parties without valid reasons;
to demand exclusive sale only with
a certain business operator; imposition
of related products or unreasonable
terms; the application of different prices
for transactions with partners that are on
equal terms or conditions; and other.

‘Dominant position’ in accordance
with this Law is the state of the business
operator on the market, in which he can
control the price, quantity and other
conditions of the goods or interfere
and in any way influence the entry of other
business operators on the market.

The monopoly conspiracy provides
for liability in the form of a fine in
the amount of 1 to 10% of the volume
of sales for the previous year. The exact
amount of fines is determined taking
into account such factors as the nature,
scale and duration of the commission
of offenses. There is also a system
of mitigation and exemption from
the responsibility for voluntary reporting
in a conspiracy.

It is important to add certain
provisions of the Ministry of Commerce
of the People’s Republic of China, such as
the Rules for declaring the concentration
of economic operators; Rules for
checking the concentration of participants
in economic activity, which establish

the procedure for submission by
participants of the economic concentration
of communications in the Criminal
Code of the People’s Republic of China
and the procedure for conducting antitrust
scrutiny, the procedure for accepting
permits for economic concentration with
additional (restrictive) conditions.

The  South  Korean economic
growth phenomenon is very inspiring
and stimulating but not always this
country was among the industrial leaders
of the planet. In the middle of the XX
century, South Korea, having a GDP
level of less than $§ 100 per capital, was
one of the poorest Asian countries. This
situation was conditioned by the post-
war state, high population growth. Crisis
years have deepened the crisis
of the predominantly agrarian country,
and the high level of inflation and the lack
of prospects for the then economic system
pushed the government for change.

It should be noted, that not only
the government’s attempts to correct
the economic situation played a role
at one time the key driver of the economy
was the phenomenon of cheboli. Chebooli
is a large association of enterprises
under the leadership of one family
(less than one person). The emergence
of such associations was a response to
the country’s demand for entrepreneurs
and the need for business development.
The current military power created
unique conditions for the development
of entrepreneurship: any opposition
was suppressed, any initiatives in
business were discussed and maintained.
At that time, the state assumed a large
number of planning powers, developed
development strategies, the government
set certain quotas for enterprises,
took the course of economic policy
of import substitution and stimulated
the development of new technologies.
By combining the best elements from
a planned economy and a free market,
the state has given a boost to the rapid
growth of business, and hence the growth
of the economy as a whole.

But although growth and business
combinations, especially in the context
of the crisis, are a positive phenomenon,
this inevitably entails an increase in
monopolies, but if in the mid XX
century crisis the authorities closed
their eyes and sometimes supported
such phenomena, then, as Chebools
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gained some degree of financial
stability and independence, control
over compliance with the principles
of competition became a necessary
measure of coexistence with the world
economy. Since the 80 years of the XX
century in South Korea, the active phase
of regulatory regulation of competition
begins. Proceeding from the fact that
the legal system of the country was
built on the Roman-Germanic system,
regulation was carried out by adopting
laws and creating a special body with
a fairly widerange of powers.

So, to the regulatory framework
of competition law of South Korea
include the Law on the regulation
of monopolies and fair trade [4]; The Law
on the Prevention of Unfair Competition
and Protection of Commercial Secrets
[5], Fair Trade Marking and Advertising
Law No. 5814 of February 5, 1999 [6],
and others. Also, the norms of competition
law can be found in other areas of law,
especially the acts related to the regulation
of intellectual property rights [7].

On the basis of the law on
the regulation of monopolies and fair
trade in 1981, the Fair Trade Commission
of the Republic of Korea, which
becomes the main regulatory body for
the regulation of competitive relations, is
established. Interestingly, the Commission
has the right to issue certain acts affecting
the development of antitrust laws.
The priority tasks of the Commission are
modernization of existing competitive
legislation in accordance with modern
conditions and globalization, control over
observance of laws and strengthening
of the influence of competition legislation
to protect consumers’ interests, planning

for improvement of the investment
climate and creation of conditions
for attracting foreign  capital to

the economy of the country, this list is not
exhaustive but only indicates the vectors
of the direction of the Commission’s
activity. From the beginning of the XXI
century, but rather even after the crisis
of 1997, the Commission chose a policy
of increased control over the activities
of giant companies, including increased
control over the activities of chaebols,
which appeared in the limits of investment
for chaebools and attempts to blur
monopoly control over conglomerates
with the help of foreign investing in
companies of such groups. It is also a vivid
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example of the commission’s imposition
of heavy fines for violating competition
law for companies such as Volkswagen
and Qualcomm 32 and 854 million
dollars, respectively.

The main principles and prohibitions
of the Korean antimonopoly legislation
include prohibition of abuse of monopoly
status. A monopoly (dominant) company
is a company with more than 50%
market share, or more than 3 companies
with 75% market share. There is also
control over economic concentration,
the prohibition of the formation of cartels
and the anticompetitive activities of firms.
Stopping unfair competition practices.

Competition law and practice of anti-
monopoly activities in South Korea have
a deep foundation and are sharpened
by logical sequential actions, which
are explained by the specific economic
and political situation in the country.
Therefore, Ukrainian  anti-monopoly
legislation would be appropriate to borrow
from the legislation of South Korea not
so much clear algorithms of actions
and institutions, but the principles
of economic activity in crisis conditions.

Conclusions. 1. The development
of the competitive right of Asian countries
has its own peculiarities and development
path. These states have built up
a competitive relationship in their own way
and have specific features of competition
policy. But to talk about a separate
type of Asian model of competition
law does not make sense, because each
of the countries under consideration (Japan,
China and South Korea) has developed
a model of competitive regulation under
the influence of the American or European
model.

2. Antitrust laws in Japan are more
prone to the American model of anti-trust
legislation and are aimed at prohibiting
monopolies. The first legislation on
the protection of competition was
adopted after the Second World War.
The main objective of the antitrust
regulation of Japan — the prevention
of monopoly, the conclusion of cartel
agreements, the exclusion of illegal
production, the opposition to the creation
of ‘private monopolies’. In this case,
in Japan, distinguish between ‘good’
and ‘bad’ cartels. Harmonization between
enterprises and restriction of competition
on the market, ie cartel, is prohibited only
if it is contrary to the ‘public interest’,

and if it is beneficial for a society, a cartel
agreement is considered ‘good’.

3. Aantitrust policy of the People’s
Republic of China is based on the basic
principles of the European model and is
aimed at prohibiting abuses of a monopoly
position and combating unfair competitive
practices. The law operates with
the notions of ‘business operators’, which
are legal entities and individuals who
are competitors in a certain commodity
market. Monopoly agreements are
prohibited, monopoly is abused, control
over the concentration of business
operators is provided; prohibition of abuse
of administrative authority with the aim
of eliminating or restricting competition.
The specific feature of Chinese legislation
in comparison with the legislation of other
countries is the provision on corruption,
which is related to the classification
of corruptive crimes against the grave in
China and those that particularly violate
the socialist order of society.

4. Antitrust regulation of South
Korea is also more prone to a European
model of competition law. The main
principles of the Republic of Korea’s
competitive legislation include:
exposing and stopping the activities
of cartels and anti-competitive policies
of various associations; strict control
over unfair trade practices that may be
manifested in price fixing agreements,
terms of sale of goods and services, or
in unfair advertising, or infringement
of intellectual property rights in terms
of the wuse of designations which
may mislead the consumer, that is,
unauthorized use Goodwill; preventing
high levels of concentration, which
is a rather serious problem due to
the activity of chaebools (large
associations of enterprises under
the guidance of one family).
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MOHATHUE NOJUIIUU U MOJIUIENUCKOM
NEATEJBHOCTHU. CO3IAHUE
HAIIMOHAJIBHOM MOJINIIUN YKPANHBI

EBrennii IIKXJIO,
aCIUPAHT OT/eJIa POOJIEM roCy1apCTBEHHOTO YIPABICHUS U aIMUHUCTPATHBHOIO
mpaBa MHcTHTyTa rocyaapcTa u npasa uMmenu B. M. Kopenkoro
HanmonanbHo# akageMun HayK YKpauHbl

AHHOTALOMSA

B crarpe uccienyoTcs ncTopudeckne yCrnoBus (popMUpPOBaHUS MOHATHH MOTHITNH
1 TOJNUIEHCKON esTeIbHOCTH, PACKPBIBAETCSl COIEPKAHNE U PA3IUUUS 3TUX KaTero-
puii. AHaTU3UPYIOTCS NPEANOCHUIKH CTAHOBJIEHHS MMOJULIUH KaK OTAEIBHOIO Tocyaap-
CTBEHHOr0 oprasa. PaccmarpuBarorcs NopsAoK U NIPUHIUIBI co3aaHusa HanuoHanbHOM
MOIULUK YKPauHbI KaK [IEHTPaIbHOTO OPraHa UCHOJHUTENbHON BIIACTH.

KuroueBble cjoBa: nNOIMLMA, IOJNULEHCKAs AEATENbHOCTb, HCIOJIHUTENIbHAS
BJIACTh, pe(hOpMHUPOBAHNE, 3aKOHOAATEIHCTBRO.

DEFINITIONS OF POLICE AND POLICING.
FORMATION OF THE NATIONAL POLICE OF UKRAINE

Evgeniy SHILO,
Postgraduate Student at the Department of Public Administration
and Administrative Law of Institute of State and Law
V. M. Koretsky National Academy of Sciences of Ukraine

SUMMARY
This article deals with the historical terms and conditions for the concept formation
of police and policing, the content and the differences between these categories are also
revealed. The backgrounds for the creation of police as a separate state body are analyz-
ed. The procedure and principles for the creation of the National Police of Ukraine as a

central executive body are considered.

Key words: police, policing, executive authority, reforming, legislation.

IMocraHoBKa NPoG/IeMBbl U aKTyallb-
HOCTb TEMbl HCCieaoBaHus. HbIHelHss
chepa aIMUHHACTPATHBHOTO MpaBa YKpa-
WHBI HAXOJUTCS Ha dTarle KapIuHAIHLHOTO
pedopMupOBaHUs, TPEXKIE BCETO ITO
KacaeTcss BOIUIOIICHHS YeJIOBEKOIICH-
TPUCTCKOW HJICOJIOTUU aIMHUHUCTPATHB-
HOTO TMPaBOIMOHUMAHKS. DTOT MpOIece
CBSI3aH C KypCOM Ha YKpEIUICHHE TOCy-
JMApCTBEHHOCTH B YKpauHe W Ha cOiu-
JKEHHUE TIPABOBOI CHCTEMBI CO CTpaHAMHU-
yuactHuiiaMu  EBporeiickoro  Corosa.
Koneuno, OCYIIECTBICHHE  TaKOTO
pebopmupoBanus ObLIIO0 ObI HEBO3MOXHO
0e3 UCIIOJIb30BAHUS B 3aKOHOTBOPYECKOM
U TPaBONPUMECHHUTEIBHON JIESITEIbHO-
CTH OpraHOB TOCYIapCTBEHHOW BIACTH
VYKpauHbl CIOXKUBIIHUXCS BEKAMHU MOAXO-
JIOB €BPOMNEHCKUX CTpaH K aJMHHUCTpA-
THBHOMY mpaBy. K ToMmy e mpaBoBas
cucreMa YKpauHbI 110 OOJIBIUINHCTBY NPH-
3HAKOB OTHOCHUTCS K €BPOIEHCKON ceMbe

KOHTHHEHTaJIbHON HpaBOBOfI CEMbH.

BaxxHoll npennochuIKol  yKperaeHUst
TOCYIapCTBEHHOCTH B TaKHX CTpaHax
CTaJI0 CO3/1aHMEe 0CO0Oro MHCTPYMEHTA,
KOTOPBII OXBATbIBACT KJIIOUEBBIE C(epbl
JKU3HENIESATEIbHOCTH IPaK1aHCKOTO
o01mecTBa, a UMEeHHO monuiun. HegaBHo
B YKpauHe TOXXe OBLT CO3AaH HOBBII
OpraH MCIOJHHUTENBHOH Biactu — Haru-
OHaJbHASI TIONUIMS YKPAaWHBI, KOTOPBIH
eIle Ha3bIBAIOT OPTaHOM EBPOIEHCKOTO
oOpasia. YuuTsiBas yKkazaHHOE, aKTyallb-
HBIM SIBJISIETCSI MCCJICJOBAaHUE CTAHOBIIE-
HUS TOHSATHHU MOJWIAU U ITOJULENCKON
NeSTeTBbHOCTH, aHamn3  00pa3oBaHUS
TAKOTO OpraHa BJAaCTH B EBPOINEHCKHUX
CTpaHax U B YKpauHe, a TaKkKe onpeserne-
HUE NPABOBBIX aKTOB, KOTOPHIE CHITPAH
KIIIOUEBYIO POJIb B THX IpoIeccax. ITo
YAy4IIUT TOHMMaHue HannoHanbHOI
MOJUIMU YKpPauHbI KaK 3JIEMEHTa MeXa-
HU3Ma TOCYJapCTBEHHOTO YIPAaBICHUS,
OyzieT crocoOCTBOBATH e¢ JajibHeHIeMy
3(hGEKTUBHOMY Pa3BUTHIO.



