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SUMMARY

The article is devoted to the study of the concept of abuse of parental rights. An argumentative issue is brough tupas regards there
a soning for abuse of parental rights. It is determined that the scientific literature of the Soviet period poses numerous and authoritative
objections to the general rule of inadmissibility of the right abuse. The author considers the issues of abuse in the Roman law. The
author offer sherown definition of the “abuse of parental rights”.

Attention is drawn to the fact that the exercise of rights contrary to its should not be qualified as abusive. It is noted that the
legislator establish hes safeguards against abuse by a guardian, ignoring the abuse of parental rights. The consequences of poor
definition of the concept of abuse of parental rights by the Family Code of Ukraine are investigated.
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3JIOYNOTPEBJIEHUE POAUTEJIBCKUMMU ITPABAMU

Oasra OHULI YK,
acniupaHT Hay4yHo-mccne10BaTeibckoro HHCTUTYTa YaCTHOTO MpaBa U NpeANnpUHUMAaTeNbCTBa UMeHH akagemuka @.I. Bypuaka
HanmoHnanbHOM akaJeMUH IPaBOBBIX HAYK YKPAUHBI

AHHOTAIUA

CraTbs NOCBSIIIEHA UCCICAOBAHUIO MOHSTHS 3JI0YIIOTPEOICHHS POIUTEIbCKUMHU NPaBaMu. PaccMOTpeH JUCKYCCHOHHBIN BOIPOC
OTHOCHTEIIBHO NPAaBOMEPHOCTH 3JI0YNOTPEOICH S POIUTEILCKUMH IIPaBaMHU. YCTAHOBJIEHO, YTO B HAyYHOU JIMTEPAType COBETCKOTO
[epro/ia OTMEYEHO MHOTO aBTOPUTETHBIX NPOTHBHUKOB OOIIETO NMpaBuiia 0 HEAOMyCTUMOCTH 3JI0yHoTpedaeHus npasom. Pacemorpe-
HBI TIPOOJIEMBI 3710yNOTPEOICHNS TPaBOM B PUMCKOM HpaBe. [IpeoxkeHo aBTOpckoe onpeesieHHe KaTeropuu «3j10ynorpedieHue
POIUTETHCKUMH ITPABAMM.

B crarbe oOpaiiaercss BHUMaHHE Ha TO, YTO OCYILICCTBICHHE IPaBa BOIPEKH €ro Ha3HAYCHHWIO HE CJIEAyeT KBaIU(pHULUPOBATH
Kak 370ynorpebnenue npapoM. OTMeuaercs, 4To 3aKOHOJATelb MPEIyCMOTpPEI 3allUTy OT 3JI0yNOTPeOIeHHi IPaBOM CO CTOPOHBI
OTIeKyHa HJIH MOTICYHNTEISI, OCTaBUB 06€3 BHIMAHUS 310yIOTpeOieHre IMEHHO POANTEIHCKIMH MTpaBaMH. VcciemoBanbl OCIEACTBIS

oTcyTcTBHs onpeseneHus B CeMeHOM KoJeKce YKpauHbI MOHSTHUS «3JI0yIIOTPeOICHUE POITUTEILCKUMHU TIPABAMUIY.
KiroueBblie cji0Ba: pofUTeNIbCKHE NPaBa, HCIOJIHEHHE POJUTEIBCKIX 00s13aHHOCTEH, 3710ynoTpediieHne, 3710ynoTpedieHne poau-
TEJIILCKUMH TIPaBaMH, POTUTENH, JIETH, HECOBEPIICHHOIECTHHE, 3alIUTa OT 3JI0yHOTPEOICHIS.

Problem statement. The need to dis-
tinguish the institution of abuse of paren-
tal rights as an element of the unlawful
behavior of parents has always been
a debating point in the domestic legal sci-
ence. [tis obvious that the discussion refers
not only to the family law domain, since
categories such as “parents” and “chil-
dren” fall within the legal regulation
of the family law that governs the fami-
ly’s personal non-property and property
relations between spouses, between par-
ents and children, adopters and adopted,
between the mother and father of a child
regarding his/her education, development
and maintenance, and within the civil law
domain, as the civil law regulates personal
non-property and property relations (civil
relations) based on the legal equality, free
will and property independence of partic-
ipants involved.

Research  rationale.  Currently,
the abuse of parental rights is a topical
subject, which is discussed not only by

the scientific community, since abuse
of parental rights has reached enormous
proportions. In this regard, the legal nature
of the abuse of parental rights in the fam-
ily law of Ukraine requires a comprehen-
sive theoretical understanding, both for
the further development of the family law
science and for improvement of the fam-
ily law.

Analysis of recent research
and publications. Issues related to abuse
of rights are not new to the scientific com-
munity. Various aspects of abuse of rights
were considered by such scholars as
M.M. Agarkov, S.N. Bratus, V.P. Gribanov,
O.S. Ioffe, O.I. Muranov, V.O. Ryasent-
sev, O.Ya. Rohach, O.F. Skakun and oth-
ers. Some aspects of the abuse of parental
rights in the family law of Ukraine were
investigated by such domestic scien-
tists as T.V. Bondar, B.K. Levkovsky,
G.0. Reznik, Z.V. Romovska, M.V. Log-
vinova, Ya.M. Shevchenko and others.
However, specific features of abuse

of parental rights still remain the subject
of lively scientific discussions, which also
actualizes the topic under consideration.

Purpose and objectives
of the research paper. Explore the con-
cept of abuse of parental rights. Make
their own conclusions regarding the legal-
ity of abuse of parental rights.

Statement of basic materials. Abuse
of right is an extremely complicated
category that still provokes an interest
of researches, since, as A.l. Muranov
rightly points out, the simple words
“abuse of right” cover a large number
of complicated and controversial legal
issues, many of which reflects the essence
of right [1, p. 21].

V.O. Ryasentsev interprets the abuse
of right as the exercise of subjective right
as opposed to its purpose [2, p. 8].

Alternatively, the abuse of right is evi-
dent when the authorized subject allows
the unauthorized use of his or her right,
but “always pretends to rely on the legal



right and formally does not contradict
the objective right” [3, p. 118].

However, the most comprehensive
definition, which is taken as a reference
point by modern scholars, is one suggest-
ed by V.P. Gribanov, who noted that abuse
of right is a special type of civil offense
committed by the authorized person in
the exercise of his or her right and associ-
ated with the use of unauthorized specific
forms within the framework of the general
type of permitted behavior [4, p. 63].

In addition, let us note that the cat-
egory of “abuse of right” is not new to
the modern science and dates back to
the Roman law. Thus, O.Ya. Rohach,
when considering the issue of abuse
of right in the Roman law, makes the fol-
lowing generalizations:

1) analysis of sources of the Roman
law indicates a negative attitude to abuse
of a person’s right; establishing liability
for a person who abuses his or her rights
and creating remedies for victims;

2) it cannot be argued that the prob-
lem of abuse of right become widespread
in the Roman law — however, it fell with-
in the focus of Roman lawyers: it was
the Romans who formulated the category
of aemulatio as one of the forms of abuse
of right, the absolute nature of the qui
Jjure suo utitur, do not mention laedit prin-
ciple was rejected, and based on which
the appropriate restrictions were imposed
on the exercise of subjective rights;

3) the prohibition of abuse of right in
the Roman law cannot be considered as
a general legal principle, since, as noted
above, Roman law had;

4) despite the fact that the Roman law-
yers had failed to elaborate the phenom-
enon in full details, and the term “abuse
of right” is absent in the sources, how-
ever, the Roman law should be consid-
ered as the primary source of formation
of the principle of the inadmissibility
of abuse of right [5, p. 38].

However, it is believed that the notion
of “abuse of civil rights” had been first
introduced in the civil law of Switzerland.
The legislation of Switzerland, which
imposed a ban on the exercise of a right
that was intended to harm another per-
son, was the Civil Code of the Zurich
Canton and the Swiss Civil Code. How-
ever, the Civil Code of the Zurich Canton
did not contain a general provision on
the prohibition of abuse of right, but only
defined a number of specific provisions,

which mainly regulated neighborly rela-
tions and prohibited aemulatio, and not
the abuse of right as a whole. The authors
of the Swiss Civil Code had given a gen-
eral notion only [5, p. 113].

It should be noted that the scien-
tific literature of the Soviet period had
repeatedly drawn attention to the fact that
the theory of civil law the rule of thumb
of inadmissibility of abuse of rights had
numerous and authoritative opponents,
with the main motives of such a nega-
tive were: the possible negative effect
on the strength of subjective rights, con-
fusability of the right and morality in
the course of discussing a specific case,
the probability of greater damage to
the law than benefit [6, p. 115].

O.F. Skakun, in his work on abuse
of right, draws attention to the fact that
the unlawfulness of behavior as a legal fea-
ture of an offense is not clearly expressed
in the abuse of right, which is why some
scholars do not qualify the abuse of right as
an offense. At that, the abuse of right can-
not be treated as legitimate behavior, since
the latter is socially beneficial. Therefore,
according to the author, the abuse of right
is a phenomenon of a legal behavior (here
letter of the law is the evaluation cri-
terion), or the wrongful behavior (here
spirit of the law is the evaluation criteri-
on). Unlawful nature of behavior in case
of abuse of right is the contraction not
only to the law, as to the rights and inter-
ests of the offender [7, p. 429].

M.M. Agarkov used to note that
the exercise of rights cannot be unlawful,
since actions being referred to the abuses
of right, are actually carried out outside
of the law domain [8, p. 427].

In this context, we should mention
the famous scientist S.M. Bratus, who
in his work pointed out that execution
of one’s right contrary to its purpose
should not be qualified as the abuse
of right [9, p. 82].

That is, as O.Ya. Rogach rightly points
out, the abuse of right can only occur
when an authorized person acts within
the limits of his / her subjective right, but
uses such forms of its implementation
that go beyond the legal limits of the right
[5, p. 73].

Taking into account the general theory
of the abuse of right, the study of the abuse
of parental rights looks promising.

Proceeding from the fact that paren-
tal rights are defined as a set of all rights
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belonging to citizens by virtue of origi-
nation of children being certified under
the established procedure [10, p. 186].

When considering the issue of abuse
of parental rights, one should note the fol-
lowing.

First, consideration of the issue
of abuse of parental rights should begin
with the civil law. Namely, it is about
the limits of civil rights, which a per-
son exercises within the limits provided
to him or her by an agreement or acts
of the civil law.

Thus, when exercising one’s rights,
a person should refrain from acts that
could infringe the rights of others, or cause
any harm to the environment or the cul-
tural heritage. At that, actions of a person
committed with the intent to harm another
person, as well as abuse the right in other
forms shall not be allowed.

Instead, the Family Code of Ukraine
lacks the concept of abuse of parental
rights; moreover, such a word combina-
tion is not used in any article of the Fami-
ly Code of Ukraine.

However, Article 155 of the Family
Code of Ukraine referring to the execution
of parental rights and parental responsi-
bilities points out that the parents when
executing their rights and responsibilities
should respect the rights of a child and his/
her human dignity. The key provision
within the said Article 155 of the Fami-
ly Code of Ukraine is that parental rights
cannot be exercised contrary to the inter-
ests of a child.

In addition, according to paragraph
2 of Article 152 of the FC of Ukraine,
which defines the right of the child to
a proper parenting education, states that
a child has the right to object the improp-
er performance by parents of their duties
towards him / her.

Thus, a child has the right to apply
for protection of his/her rights and inter-
ests to the tutorship and guardianship
authority, other bodies of state power,
bodies of local self-government and pub-
lic organizations. In addition, a child has
the right to apply for protection of his/her
rights and interests directly to a court if
he / she has reached the age of fourteen.

At the same time, it is impossible to
ignore Article 247 of the Family Code
of Ukraine, which refers to the fights
of a child under the guardianship or tutor-
ship, namely the right to get protection
against abuse by a guardian or a caregiver.
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Obviously, in this case, the legislator
has provided protection against abuse by
the guardian or caregiver, ignoring abuse
of parental rights.

In this context, M.V. Logvinova
notes that the abuse of parental rights
as a social harmful behavior, carried
out within the limits of legal norms,
falls beyond the scope of the family
law. Perhaps the grounds for depriv-
ing parental rights, as enshrined in Arti-
cle 164 of the Family Code of Ukraine,
are nothing but abuse of parental rights,
which, in turn, is recognized as unlaw-
ful behavior of parents. The national
legislator recognizes such category as
an abuse of right (paragraph 3 of Article
13 of the Family Code of Ukraine). In
addition, The Guardianship and Tutorship
Regulation of 1999 use such a category as
"abuse of parental rights". According to
Clause 1.7 of the Regulation, the tutorship
and guardianship authorities shall consid-
er appeals of children about the improper
fulfillment of parental care by both par-
ents (or any one of them) or the abuse
of parental rights [11, p. 82; 12].

At the same time, the essence of abuse
of parental rights as a form of unlawful
activity is to use the existing parental
right to harm the child, his/her education
and development. Moreover, one may act
contrary to the interests of a minor child
until a parent has the right to care. In oth-
er words, the parents act until they have
such an opportunity (subjective right),
the limits of which are not clearly out-
lined by the law. That is why it is difficult
to determine when actions of the parents
concerning the upbringing of a child went
beyond the scope afforded by the law.
According to the author, it is expedient
to "restore" the norm of the Family Code,
which would provide for the introduction
of a legal category of the abuse of parental
rights [13; 14].

Abuse of parental rights has various
manifestations, in particular:

1) in the form of obstructing
the improvement of living conditions,
the upbringing of a child, his/her educa-
tion, participation in the public life;

2) in the form of coercion for commit-
ting asocial deeds;

3) in the form of imposition
of anti-pedagogical punishments;

4) in the form of conscious formation
of'a child negative attitude towards social-
ly significant values [15, p. 68].

Today, a child may be protected from
the abuse of the parental right be taking
away from the parents or from one of them
by a court decision, if leaving the child with
them is dangerous for his/her life, health
and moral education (Article 170 FC). A rel-
evant claim may be filed by the tutorship
and guardianship authority, being author-
ized by the Resolution of the Cabinet
of Ministers of Ukraine dated September
24, 2008 On some issues of activities
of the tutorship and guardianship authorities
associated with the protection of a child’s
rights, in particular, to consider the appeals
of children on abuse by their parents of their
rights. Therefore, the author’s proposal
concerning the possibility of introducing
a provision into the Family Code of Ukraine
that would set a basis for the deprivation
of parental rights in case of abusing thereof,
as was stipulated by the Family and Mar-
riage Code, since such form of liability,
being an ultimate measure taken against
the parents, who commit such violations, in
some cases may be the only and most effec-
tive remedy to protect the rights of a child
[16,p. 74; 17].

The above allows us to formulate
the following conclusions.

Since the law fails to define the notion
of “abuse of parental rights”, it seems
expedient to understand the abuse
of parental rights as execution by par-
ents or guardians of the statutory subjec-
tive rights within the limits of the law,
but contrary to their purpose and inter-
ests of a child, and thus to the detriment
of a child. Abuse of parental rights is
a comprehensive category, which is an act
or negligence characterized by a violation
of a child’s rights.

It should be remembered that the lack
of legal definition of the concept of abuse
of parental rights in the Family Code
of Ukraine causes the absence of a clear
system of protection of children from
unlawful actions or negligence of par-
ents or guardians in the process of execu-
tion of their statutory obligation to raise
a child.
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AJIBOKAT B IPOLEAYPE MEJNALINN
B KOMMEPYECKHNX CIIOPAX

Cgetinana I[IOJOJISIK,
KaHANAIAT IOPUINIECKUX HAYK,
JIOLEHT Kadeapbl X031HCTBEHHOTO M aIMUHUCTPATHBHOTO IIpaBa
(haxyabTeTa COLMOIOTUH U IIpaBa
HannoHnansHOTO TEXHHYECKOTO YHUBEPCUTETA YKPAHHBI
«KueBckuii nonutexHuueckuii UHCTUTYT UMeHU Hropst CuKopcKoroy

AHHOTADUA

B crarbe npoBopuTcs TEOpETHYECKOE HCCIIEI0BaHIE 0COOEHHOCTEH y4acTus aJiBo-
KaTa B IpoLeAype MeJHALUH B KOMMEpUYECKHX criopax. OCyIIeCTBIsSETCS aHaIu3 COCTO-
SIHUSI 3aKOHOJATENILCTBA YKPAUHBI B IIPOBEICHNUH MPOLEAYPbl MEIUALUU U CYILECTBY-
IOILEH MPAKTUKK HUCIIONB30BAHMS MEIUALMK KaK OCHOBHOT'O aJIFTEPHATHBHOTO CII0co0a
pelLIeHNsT KOMMEPUECKUX CHOPOB. PacKphIBalOTCS OCHOBHBIC MPUHIUIBI MEXKTyHAPOA-
HOTO OIbITa B KOMMEPUYECKHX JIeJIaX, HAllPaBIEHHbIE Ha MPEIOTBPAIlEHHE U pa3pelle-
HHE KOH(IUKTOB, TAKTHKA IIOBEJCHHS U POJIb /IBOKATa B IEPETOBOPHOM IIPOLIECCE TPo-
LeTypbl MEANAINNY, OKa3aHUE MTPABOBOM MOMOIIY KINEHTY B MPOLEype MeIUALUH IPU
paspelieHun KoMMmepdeckoro criopa. O60CHOBaHA HEOOXOIMMOCTh 3aKOHOIATEILHOTO
3aKpETICHUs MPOoIiecca MEAUAMH B YKPaWHE ¢ y4ETOM MEXK/yHAPOAHOW PAKTHKH.

KnroueBble cioBa: Menuanys, aaBoKart, KOMMEPUECKHUIl CIOP.

ATTORNEY IN PROCEDURE OF MEDIATION
IN COMMERCIAL DISPUTES

Svetlana PODOLYAK,
Ph. D. in Law, Associate Professor at the Department of Economic
and Administrative Law of Faculty of Sociology and Law
of National Technical University of Ukraine “Igor Sikorsky Kyiv Polytechnic Institute”

SUMMARY

The analysis of the Ukrainian legislation as to the mediation procedure and the
current practice of using mediation as the main alternative way to resolve commercial
disputes is carried out. The main principles of international experience in commercial
affairs for preventing and resolving conflicts, tactics of behavior and the role of attorney
in the negotiation process of the mediation procedure, legal assistance to the client in the
mediation procedure while resolving a commercial dispute are described. The necessity
of legislative consolidation of the mediation process in Ukraine, using international

practice, is grounded.

Key words: mediation, attorney, commercial dispute.

IMocTanoBka npodiaemsbl. B ycroBmsix
EBPOMHTETPALIOHHBIX TIPOIECCOB, KOTO-
pble MPOUCXOMIT B YKpauHe, Bce Oosee
AKTyaJIbHBIMH JJISl YPETYJIUPOBAHUS CyIIe-
CTBYIOIMX KOH(JIMKTOB CTAHOBSTCS CIIOCO-
OBl aJBETEPHATUBHOTO Pa3pelIeHHs! CIIOpPOB
(masiee — APC), omHIM W3 KOTOPBIX SIBIISI-
ercs memuarmsa. Ha ceromssa, k coxkane-
HUIO, B YKparHe Ha YPOBHE 3aKOHA JIaHHAs
MpoLenypa He yperyJaupoBaHa, OJHAKO Ha
MPAaKTHKE CYOBEKTHI XO3SHCTBOBAHMUS BCE
yarie K Heil oOpararorcs.

AKTYyaJIbHOCTh TeMbI HCCJIETOBAHMS
TOATBEPIKIACTCS TEM, YTO MEIMAIs Kak
AJIBTEPHATHBHBINA CIOCO0 YperyIupOBaHUsI
CIOPOB  SIBIISIETCSI OTHOCHUTEIIBHO HOBBIM
MPaBOBBIM UHCTPYMEHTOM M HE YPEryJIupo-
BaHa B 3aKOHOJATENNbCTBE YKPaUHBI.

CocTostHie HCCIe0OBAHMS. AHATH30M
po0JIeM MEIUALUK ¢ TOYKU 3PEHHUS IpaBa
3aHUMAJIUCh Takue I0pUcThl, kak M. Ilenb,
T. Cypaun, A. fInosckas, A. bunaii u npy-
rue. OHAaKO BOMPOCHI Y4acTUsi aJBOKara
B IpoLEIype MEAUAlUh B KOMMEPUECKHUX
CIOpax He TOJIBKO C HAy4YHON TOUKH 3pEHHUS,
HO ¥ C IPAKTHIECKOH, Ha CETOIHS SIBJISTIOTCS
HEJIOCTATOYHO PACKPBITHIMH.

Ienbio U 3a7aueii craTbu SBISIETCS
MPOBEACHUU CUCTEMHOTO HCCIICIOBAHUS
MEXKIYHApOJHbIX MPABOBBIX HOPM IS
OTIpe/IeIIeHNs] HEOOXOMMOCTH HX HMIIIe-
MEHTAIMU B HAIIMOHAILHOE 3aKOHOIATEb-
CTBO M OCOOCHHOCTEW ydacTHsl a/iBOKara
B TIpOLEAype NPUMHPEHUS CTOPOH ISt
OTIPE/ICNICHUS PA3INYMI B TAKTUKE TTOBEC-
HUSL M POJIM a/IBOKATa B CYIeOHOM IpoLiecce



