LEGEA SI VIATA

Publicatie stiintifico-practica
ISSN 1810-309X

intreprindere de stat
Fondator — Agentia Proprietatii Publice
al Republicii Moldova
Certificat de inregistrare
nr. 10202264 din 11.02.1993

Publicatie acreditata de Consiliul
Suprem pentru Stiinta si Dezvoltare Tehnologica
al Academiei de Stiinte a Moldovei prin
Hotarirea nr. 169 din 21.12.2017

Revista este inclusi in baza stiintificii internationala
Index Copernicus International (Republica Polond)

Categoria C
Asociati: Curtea Constitutionald, Curtea Suprema

de Justitie, Ministerul Afacerilor Interne, Institutul
de Stiinte Penale si Criminologie Aplicata, Institutul
de cercetari Juridice si Politice al Academiei de
Stiinte a Moldovei, Academia ,,Stefan cel Mare” a
MALI, Universitatea de Stat ,,B. P. Hasdeu” (Cahul),
Universitatea Slavona, Universitatea ,,Spiru Haret”
(Constanta), Universitatea ,,Petre Andrei” (Iasi),
Universitatea de Stat din Herson (Ucraina).

Se editeazi din ianuarie 1991

Nr. 9/2 (333) 2019

Redactor-sef L. Arsene, dr. h. c. mult.
Colegiul de redactie:
Gh. Alecu, doctor in drept, profesor universitar
(Constanta, Romania); T. Barzo, doctor hab. in drept,
profesor, (Miskolc, Ungaria); V. Bujor, doctor in
drept, profesor universitar; Gh. Costachi, doctor hab.
in drept, profesor univ.; V. Cusnir, doctor hab.in drept,
profesor univ.; D. Garadjaev, doctor in drept, profesor,
Judecitor la Curtea Constitutionald (Bacu, Azerbai-
djan); E. Haritonov, doctor hab., profesor, membru
cor. al AND (Odesa, Ucraina); E. Iscenco, doctor hab.
in drept, profesor (Moscova, FR); T. Kolomoet, doctor
hab. in drept, profesor (Zaporojie, Ucraina);
J. Kovac, doctor hab. in drept, profesor, Universita-
tea Paneuropeana (Bratislava, Slovenia); A. Loncia-
cov, doctor hab. in drept, profesor (Habarovsk, FR);
V. Stratonov, doctor hab. in drept, profesor (Her-
son, Ucraina); V. Sepitico, doctor hab. in drept,
profesor, membru cor. al AND (Harcov, Ucraina).

Adresa redactiei:
Casa presei, et. 5
str. Puskin 22, mun. Chisinau, MD — 2012,
Republica Moldova
Tel.: 022-233 790;
022-234 132 (contabilitatea)

E-mail: publicare@legeasiviata.in.ua
Index: RM 77030
© Legea si viata
Pagina web: www.legeazakon.md
www.legeasiviata.in.ua

COOEPXAHUE

Buxkropust BEJIASl. Oco6eHHOCTH HOPMAaTHBHBIX
aKTOB IyOJMYHOM aIMUHICTPAUH KaK IPaBOBOM
(DOPMBI UX JEATEITBHOCTH .....cnvevenvenrrinreneruenrereneenensenseseneenensens 3

Mapuna BACUJIAILIBUJIU. I'ene3uc opraHos
pETHCTpanuy aKTOB TPAXKJAHCKOTO COCTOSHUS:
HUCTOPUKO-CPABHUTEIBHBIN ACTIEKT ....eeuveenveenreenreeneenneennrenaeennnes 7

Huxonait BACIOK. IIpaBoBble aclIeKTHI CTaHAAPTU3ALNN
B MEIUIMHCKON OTPACTU YKPAHMHBI «.....ecveveeeenrenienrenienienienienee 11

Bnamumup BATPAC. K Bonpocy o npu3HaKax HCTOYHUKOB
CEMEHMHOTO TIPABA ...c..eeveevrenrenrenrenteniensenseeseeseeseeutensensensensensensenee 15

Buxropust TAJIAM. TIpuHIHTIE! TyGIHYHOM CITyKObI
B CTPaHaxX KOHTHHEHTAJIBHOU EBPOIIBI .....c.coveuviiiiiiiiinicnene 20

JInmus TMPEHKO. Peanuzanus ynpasieH4ecKOro
TIOTEHIINAJIa MOJIOAEKH B AESTEINEHOCTHU MPEACTABUTEIBCKHX
OpPraHOB MECTHOTI'O CAMOYIIPABJICHUS B YKPAHHE .......ccveovennenne 24

Ocran FTOPOJIELIKUM. TTonsitie «Gexenemn
B MEXXIYHApPOIHOM M HAIIMOHAIEHOM IPaBe:
HUCTOPHUECKHH IKCKYPC .evvvenerenvrenieeeenteenieenseeseeaesnsesssesnesnnes 30

Mariia DEVIATKINA. The impact of EU law
on international commercial arbitration practice
to iSSUE anti-SUit INJUNCLIONS ....evverververueerieiieiieieieieniesiesiesieee 35

Mapus JJOJTMHCKA 1.
CpaBHUTENbHBIH aHAJIN3 TPABOBOTO CTATYCa HOTAPUAIBHBIX
apxuBOB B YKpauHe, benapycu 1 MOIIOBE..........ccevverveniennene 39

Alexandr DUDCHENKO. Definition of the essence
and structure of the law enforcement system ..........c..cocceenuenne 43

Banepuii 3SMHUEHKO. JlocTaTouHOCTH JOKA3aTENbCTB
Kak ycJIoBHe obecreueHns] 000CHOBAHHOCTH CYCOHBIX
pelIeHH B yTOIOBHOM MPOIECCE YKPAUHBL.........cveveveneenennes 46

Hapest UBAIIIEHKO. IIpaBoBoii cTaTtyc TeXHOT€HHON
Hzieu Kak 00beKTa MeXIyHapOIHOTO
TEXHOTCHHOTO TPAHCHCPA. . vvvenverririereereereeeeeessesesessensessensens 51

Oleksandr IHNAT. Approaches to the local council deputies’
competence improving in the development
of intermunicipal COOPETAtiON.........ccceeveeeieieieieieierieeieeieeeene 55

Exarepnaa THO3EMIIEBA. Ornenka kadecTBa paboThI
CYIbH B CHCTEME KaJPOBOTO 00ECIIeUeHNS KaUeCTBEHHOTO
MPABOCYIMS B YKPAHMHE ......couveurinriiirienienienieiieneenteiesiesiesaesaenne 58

Anpouna KAJIETPOB. [IpuHIMIs! npeqoTBpaieHus
KOPPYNIIHOHHBIX TIPABOHAPYIICHUH .....covenvevevenrenireienrenenenens 62

Bacunmit KEJIUK. IIpouecyanbable HapyLIeHUs,

KOTOPBIE MOTYT OBITH IPH3HAHBI JOCTATOYHBIMU

OCHOBaHMSIMH ISl BO3BPAILIEHNUSI OOBUHUTEIIBHOTO

aKTa ¥ XOflaTaiicTBa O MPUMEHEHUH TIPHHYIUTEIBHBIX

Mep MEeTUIUHCKOTO MM BOCTIUTATENEHOTO

XAPAKTEPA TIPOKYPOPY -evvevrenvenvenvereenressenseeseeseensensensensensessesenee 65

[TaBen KOJIOMUEL. Monutopusr ¢puHaHCcOBOI
IPaMOTHOCTH, HaJIOTOBOTO BOCIIUTAHUS
1 O0PA30BAHUSA B YKPAMHE .....cuvenverveneinrenreenieneententennensensenienienne 69




Enena KOPOTYH. AnMuHHCTpaTHBHO-IIPaBOBOE
obecreueHne OXpaHbl PpaB CyObEKTOB
HMHTEJUICKTYATBbHOH COOCTBEHHOCTH ....eovvenveneeeereenvenneeneeneens 73

Bnamumup KOCTIOK. [IpenoTBpatienne mpecTymHOCTH
B cepe UHTEIUIEKTYyaJIbHOH COOCTBEHHOCTH:
YTOJOBHO-TIPABOBOM ACIIEKT.......cvveureurenrerenrenienienienseeseeeeeens 76

Kirill KROLEVETSKYI. Distributor contract as a specific
instrument of regulation on the wholesale market................ 80

Mykhailo LUTSIV. Recognition of investor’s
property rights as a way of protection in the sphere
of housing construction in Ukraine.............coocevererervenennens 83

Amnppeit OCAYJIEHKO. HcTopuko-11paBoBble BOIIPOCHI
Pa3BHUTHS 3aKOHOZATEIILHEIX OCHOB YTOJIOBHO-
HCTIOTHUTENBEHOU cucTeMbl Ykpaussl (1996-2002 romer).... 88

Anna OCTAHHHA. I1paBoBoe obecniedeHre HHHOBAIIMOHHO
NIeSITENTBHOCTH B (PapMaLieBTHUECKOM CHEPE......c.covenvvennennnne. 92

Igor PASTUKH. Concept and structure of the conflict
of interest in public administration activity..........c..ceceevueuene 96

Jlronmmna [TIEPOBA. McTopuko-ipaBoBbIe aCHEKTHI
HPOBEACHUS MUPOTBOPYECKHX onepanuid OpraHu3aiun
OOBEIMHEHHBIX HALIMM....ocoeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 100

Spocnas [IMBHEB. MexayHapoaHas mpaBoCyObEKTHOCTb:
TEOPETUKO-TIPABOBOM AHAIHS....c.veeuvenrenrererenienienieeseeneeeeneens 104

Aptyp [IOTOPUJIEHKO. IIpaBoBbie MeXaHU3MBI
MHHUMH3aLUH IPEANPUHUMATEIBCKUX PHCKOB, CBSI3aHHBIX

C TUCTAHIIMOHHOM (HOPMOIi XO3SIHCTBEHHO-T0TOBOPHBIX
OTHOILCHUI B chepe MEKTPOHHOH KOMMEPIHH ................... 108

I'eopruii IIOTTOB. YronosHo-npoueccyansHOe
3aKOHOJIATENbCTBO YKpauHbl U Pecriyonuku benapych:
CPABHUTEIBHO-TIPABOBOM AHAIIM3....c..eevveeeeneeereeeeeneeeeneens 113

Huxomait [IOTUII. ITocpenuuku B cdhepe nmpuBaTH3aiuu
KaK y4aCTHHMKY aIMUHUCTPATUBHO-IIPABOBbIX OTHOIICHUH ..... 116

Onusa PE3HUK. YronoBHo-11paBoBOE 3HaUCHUE
TIPUHLAIA TYMAHU3MA......cuviiuiiiiiiiiiinieiiieinienieesneesneeneenesneens 121

Hukonait PUITHAIK. [IpaBoBoe perynupoBaHue
COIMATBHBIX KOH(INKTOB: HCTOPUKO-TIPABOBOM aHAMMS...... 126

Anéna POMAHOBA. IIpaBoBoe moBegeHne YyenoBeka
B TICPHOJ] COLTMATBHOM QHOMHUH ......veveeveerenreneeeeneenieneeeseeneans 130

Buranuit POMAHIOK. ®yakuuu roBeHaIbHOTO
YIJIOBHOTO TTPOU3BOICTBA. c..cuveuveeveeneneentententensensensensenseseeseens 134

Bnagumup CAIINI'A. Opranu3aliiOHHbIE IPHHIUIIBL
rOCy/1lapCTBEHHOMW MOJIUTUKU COLMATU3ALMH

BOCHHOCITY)KaIMX B TpaHCHOPMAIIMOHHBIX

IPaXJaHCKHUX OOIIECTBAX HA COBPEMEHHOM JTaIlC............... 139

Maxkcum TKAJIMY. CriopTHBHBIE KITyObI KAaK OCHOBA
HMHCTUTYLIMOHAJIBHON CHUCTEMBbI CLIOpPTa B YKpauHe:
TIPABOBOM ACTIEKT ...evveeuveeneeenrenneesseenseeneeesseesesnseensessesneeseenne 143

Maryna UTKINA. Research of know-howas possible
object in the intellectual property objects system:
comparison with foreign countries ..........c.ccccveeeverecercnennens 147

Cepreit ® EJJUNUIINH. Bonpocs! opranuzanuu
JUIIIOMATHYECKOM NEATEIbHOCTH B IIOJIMTUKO-IIPABOBBIX
courHEHUAX JIpeBHETO KHUTAS .....cvevviiiiiiiiiiiiiicccs 150

H0Omusa ®UIJIOHOBA. Ilpupona npaBoBbIX

MCXaHU3MOB OCyIJ.lCCTBIleHl/Iﬂ " 3alIHUThI

BJIQJICHUS] KAK OCHOBa MOJEPHHU3ALIH

WHCTHTYTA BIAJICHUS B TPAXKIAHCKOM

3aKOHOAATEIBCTBE YKPAUHBL........eeuveeeeeaerernieneeenseenneeeeeneeneens 155

Tetiana TSUVINA. Principle of legal certainty
N CIVIL PrOCEAUIE ......cveviiiiiieiiiciceece e 162

Oksana CHABANIUK. The state as a service
institute for the public administration realisation.................. 166

Oxcana YEPHSBCKA . OGecnieuenne npasa
Ha JIOKa3bIBaHHE T10 JIey
0 HAPYIICHUH TAMOXKECHHBIX TTPABHIL.....c.veuvenreeereereenrenreeneens 170

Bukrop YEUEPCKH. [pusmmis:
peai3alyy IpaBa dyesoBeKa
Ha PETPOILYKTUBHOE BOCHPOU3BEICHHE .......cvvereereereerverreeneans 173

Hanexxna YYBOXA. OtaenbHble rpaxIaHCKO-TIPaBOBbIS
ACTIEKTBI YUCHHUS 00 MHTEPECE ..cuvenvenvevieneeirenieienienienienieeneens 178

Bornan IITABAPOBCKUI. JlocToBepHOCTH
KaK MPeIMET NMPOBEPKHU JOKA3aTEIbCTB
B YT'OJIOBHOM IIPOLIECCE YKPAMHBL.....cveevenrenrenrerenrenrenneeenenns 182




SEPTEMBRIE 2019

VIK 342.95

OCOBEHHOCTHU HOPMATHUBHBIX AKTOB IIYBJIUYHON
AJIMUAHUCTPAIIMU KAK IPABOBOH ®OPMBbI UX JESATEJIbHOCTH

Buxrtopus BEJIAS,
KaHJUIaT FOPUINICCKUX HAYK, TOTICHT,
3aMECTUTEIb HadyallbHUKA (haKyabTeTa IOATOTOBKH,
MEPENOATOTOBKH U MOBBIILICHHS KBATU(PHKAIINH COTPYIHHKOB HAJIOTOBOW MIITHIIUH
YHUBEpCUTETA TOCYNAPCTBEHHON (DUCKAIBHOM CITYKOBI

AHHOTAIUA

B crarbe npesicrasIieH aHaIN3 NPU3HAKOB MOA3aKOHHOTO HOPMATUBHO-TIPABOBOTO aKTa M OCYILECTBIICHA MX IIPOBEPKA HA COOTBETCTBUE
MPaKTHKE IPaBOTBOPYECTBA OpraHaMH ITyOITMYHON aMIHUCTPALIH, YTO TIO3BOJIMIIO BEISIBUTE Psi] IPOOJIEM B TEOPETUUECKUX MPeJICTaBIe-
HMSIX O MPUPOJIE HOPMATUBHOIO aKTa MyOIMYHON aAMMHUCTPAIMH. DMIIMPUYECKOE HCCIeJOBaHHE HOPMATHBHO-TIPABOBBIX aKTOB ITyOJIHY-
HOM aJIMMHHCTpAIMY PUBEIIO K BBIBOY O HEOOXOAMMOCTH YHU(UKAIMK BHEIIHEH (H)OPMBbI BOJICU3BSIBICHUS YIIOIHOMOYEHHOIO CyObeKTa
B 3aBICHMOCTH OT CII0C00a MPUHATHS PeIeHs (SIMHOIMIHOE MIIH KOJUIETHanbHOe) ¥ BHIa OpraHa IyOimrnaHOH BiaacTu. Takke yka3aHo Ha
HEOOXOAUMOCTh YCTaHOBJICHHS IPABOTBOPYECKOH KOMIIETEHIIMH OpraHa IMyOIIMYHON aIMUHHCTPALIMN HCKIIFOUUTEIBHO 3aKOHOM. YKa3aHO
Ha 3HAYMMOCTb FOCYJAPCTBEHHOH PErHCTpaliy B 00ecrieueHrn coOmoneHnst TpeOOBaHMH K HOPMaTHBHO-IIPABOBBIM aKTaM U HEOOXOAMMO-
CTH €€ OCYIIECTBICHNS] OTHOCUTEIIFHO HOPMAaTUBHBIX aKTOB OPTaHOB MECTHOTO CAMOYTIPABIICHHS M OTIEIBHBIX KOJUTETHAIBHBIX OPTaHOB.

KutroueBble cj10Ba: HOPMATUBHBIN aKT, IyOIMYHAs aIMUHHCTPALIHS, BOJICH3bsBICHHUE, TPaBoBast HOpMa, FOPHINUECKHE OCIIEICTBHUS.

FEATURES OF REGULATORY ACTS OF PUBLIC ADMINISTRATION
AS ALEGAL FORM OF THEIR ACTIVITY

Victoria BILA,
Candidate of Juridical Sciences, Associate Professor,
Deputy Head of the Department of Training, Retraining and Advanced Training of Tax Police Officers
University of State Fiscal Service of University

SUMMARY
The article presents an analysis of the features of a subordinate regulatory legal act and verifies their compliance with the practice of
lawmaking by public administration authorities, which allowed identifying a number of problems in the theoretical concepts of the nature
of a public administration regulatory act. An empirical study of the regulatory acts of the public administration has led to the conclusion
that it is necessary to unify the external form of the will of the authorized entity depending on the method of decision-making (sole or
collegial) and the type of public authority. It also indicates the need to establish the legislative competence of a public administration body
exclusively by law. The importance of state registration in ensuring compliance with the requirements of regulatory legal acts and the need

for its implementation in relation to regulatory acts of local authorities and individual collegial bodies is indicated.
Key words: normative act, public administration, expression of will, legal form, legal consequences.

[ocranoBka mnpodaembl. CoBpe-
MEHHBIH JTall  Pa3BUTHS  YOJIMYHOTO
aJIMUHUCTPUPOBAHUS XapakTepusyeT-
Ccsi 3HAYUTEIBHON JeleHTpalu3aluein
BBINIOJIHGHHUS  YIPAaBJICHYECKUX  (YHK-
U, B TOM YHCJIE¢ ¥ HOPMAaTHBHO-TIPaBO-
BOTO DETYJIHpPOBAaHUS pPa3lIUIHBIX chep
obmecTBeHHOH J>KM3HH. Boszpacraromee
KOJIMYECTBO TO/I3aKOHHBIX HOPMaTHUBHO-
NPaBOBBIX AKTOB, CBA3aHHOE C MHOTO-
oOpa3reM OOIIECTBEHHBIX OTHOIICHUIA,
KOTOpbIe HEBOSMO)KHO M Hellenecoodpas-
HO YypEeryJaMpoBaTh ¢ HOMOLIbIO HCKIIIO-
YUTEJIBHO 3aKOHOB, 2 TAKXKE YBEJIHYEHHS
Kpyra CyObeKTOB, YIOJHOMOYEHHBIX Ha
HOPMAaTHBHO  pEryJlMpOBaHHe, TpeOy-
€T TePEOCMBICICHUS] YCTOSBIINXCS eIle
CO BPEMEH COBETCKON HOPUCIPYACHIMH
MIPEACTABICHUN O CYIIHOCTH, COIEprKa-
HUM W BHAAaX HOPMAaTHBHO-TIPABOBBIX
AKTOB OPTaHOB HNCIIOJIHUTEILHON BIIACTH.

eabio u 3axaueiil cTaTbM SBISCTCS
oTIpelieTieHne Ha OCHOBE HapabOTOK Teo-
pHUH TIpaBa W HayKH aJMHUHHCTPAaTHBHOTO
npaBa IPH3HAKOB HOPMAaTHBHO-TIPABO-
BBIX aKTOB ITyONMYHON aIMHUHHCTPAIUH
U BBISBIICHUS UX OCOOEGHHOCTEH Kak mpa-
BOBBIX (OPM JEATEIBHOCTH CyOBEKTOB
MyOJIMYHOTO aJMUHUCTPUPOBAHHS.

CocrosiHue mHccjieoBaHMsA. AHa-
M3 eUHULIUKA HOPMaTHBHO-IIPABOBOTO
aKTa OpraHoB IyOJIWYHOIN aJMHHHCTpa-
UM B 3aKOHOJATENbCTBE [1] M HaydHOH
nuTeparype [2—5] mo3BonseT yka3aTh Ha
TaKHe €ro CyITHOCTHBIE XapaKTePHUCTHKU:
MPEACTaBIsieT CO0OH  BOJICU3BSBICHHUE
(pemeHre) yHIOIHOMOYEHHOTO CyOBEKTa
nyOnuuHOM agMuHMCTpanuu [2, c. 356;
3, c. 210]; peryaupyer OIHOTHIIHEIE
oTHoweHUs [l]; BBI3BIBACT rOpUANYE-
CKH€ TIOCJIE/ICTBHS B BUJIE YCTAHOBIICHUS,
W3MEHEHHs WM MpEeKpalleHus: (OTMEHbI)

HOpM mpaBa [4, c. 278; 5, c. 384]; pac-
CUUTAH Ha JIOJTOCPOYHOE W HEOTHOKPAT-
HOE TPUMEHEHUe, NCUCTBYET HEe3aBHCHU-
MO OT TOTO, BO3HUKIIM WU 3aKOHYHIUCH
YperyJlIupoBaHbl HHUM MPABOOTHOIICHUS
[6, c. 64; 7, c. 18]; UMeeT yCTaHOBICHHYIO
(opMy; OCYyIIECTBISETCS B OXHOCTOPOH-
HEM TIOpsAKE C COOIONEHHEM YCTaHOB-
JeHHOW mpouenypsl [4, c. 278], obecre-
YeH CWJIOW BIIACTHOTO NPUHYXICHUS,
MOI3aKOHHBIH, BJIACTHBIN, 0053aTeIbHBIMH,
odurmanbHelii [5, c. 384].

IIpuBeneHHbIC ONpeIeeHNs B LEIOM
OTPaXKaIOT YCTOSIBIIWECS IpeACTaBIie-
HUSl 0 TPU3HAKAX HOPMATHBHO-TIPABOBO-
ro akra, HapabOTaHHBIC TeOpueil mpaBa
W HAyKOW aJMUHUCTPATHBHOTO TIpaBa.
Brnpouewm, 6omee neTanbHbIN aHATH3 CyII-
HOCTHOTO acCIeKTa IMOHSTUH, XapaKTepHu-
3YIOIIMX HOPMATHBHO-TIPABOBOM aKT Kak
MpaBoBYIO (HOpMY eSITETHHOCTH OPTraHOB
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yOIMYHON aIMUHHUCTPALIUH, BBIABHII DAL
IIPOOJIEMHBIX BOIIPOCOB.

Metoapl W MCHOJb3yeMble MaTe-
puabl. TeopeTnko-MeTon0I0rHYECKyIO
OCHOBY HCCIICIOBaHUSI HOPMAaTHBHBIX
aKTOB ~ IyONMMYHOM  aAMUHHCTpPAIUH
cocTaBml (HHII0COPCKO-THATEKTUIECKUIT
MIPHHIIAI HAyYHOTO TIO3HAHMUS, YTO ITO3BO-
JIUJI0O KOMIUIEKCHO IIPOAaHAIN3HPOBATH
JeTyKTUBHBIE YTBEP)KACHUS O PU3HAKAX
HOPMaTHBHO-IIPAaBOBOTO aKTa ITyOIMYHOI
aJIMMHHCTpPAllUM KaK BUJA IOJ3aKOHHBIX
HOPMAaTHBHO-NIPAaBOBBIX AKTOB U OCYIIle-
CTBUTh HMX HPOBEPKY Ha COOTBETCTBHUE
SMITMPUYECKOMY MaTepHally, CUCTEMaTH-
3a1sl KOTOPOTO BBISIBUJIA S/l ATUITMYHBIX
MIPU3HAKOB HOPMAaTHBHO-TIPAaBOBBIX AKTOB
ny6onuuHOU aaMuHucTpanuu. Vccenemosa-
HUE MIPOBECHO C BHEAPEHNUEM HapaboTOK
TEOPHH IpaBa M TEOPHU aIMHUHHACTPATHB-
HOTO TpaBa O CYIIHOCTH W MpPU3HAKAX
MMOJ3aKOHHBIX ~ HOPMAaTHBHO-IIPAaBOBBIX
aKTOB ¥ HOPMOTBOPYECKOH MpPaKTHKH
OpraHoB IyOJINYHON aIMUHUCTPALIUH.

H3i0:keHne OCHOBHOTO MaTepHaJa.
OnHUM U3 TEpBBIX BONPOCOB, KOTOPBIH
JIOJDKEH OBbITh PEIleH TPU aHaJIu3e HopMa-
TUBHO-IIPABOBOT'O aKTa ITyOJIMYHON aJMHU-
HHUCTPALMH, SBISIETCS POJOBOE IMOHATHE,
KOTOpBIE OMNPENEIHUT CYIIHOCTh HCCIETy-
emoro Bompoca. Jloaroe Bpems BeLyTCs
JICKYCCHM OTHOCHTENIBHO TOTO Ubsl BOJIS
JOJDKHA BOIUIOIIATHECS M PeabHO BOILIO-
mjaeTcss B HOPMATUBHO-TIPABOBOM aKTe
myOIMYHON agMUHKCTpanuy. Tak, corac-
HO TO3UTHBUCTCKUM  IIPEICTaBICHUAM
B HOPMAaTHBHBIX aKTaX HaXOIWUT BBIpaxe-
Hue BoJs rocyfapcersa [8, ¢. 306]. Umenno
9TOT NPU3HAK PACCMATPHUBACTCS YYEHBIMU
KaK NEepBUYHBIH 1151 CYIIHOCTH HOPMAaTHB-
HO-IIPAaBOBOT'O aKTa M OTTPAaHUYEHHS €ro OT
npyrux ¢opm mpasa [9, c. 457].

C pa3BuTHEM KOHIICTIIIMU COIHAILHOTO
TOCYIapCTBa, BHEIPEHHWE ITyOIIIHO-CEp-
BUCHBIX TIPUHIIUIIOB €€ B3aWMOJIEHCTBHUS
¢ OOIIeCTBOM, YBEIMUIMBACTCS M KPYT JIHII,
BOJISl KOTOPHIX BOIUIOIIEHA B HOPMaTHBHO-
IpaBoBOM akTe. 110 BEpHOMY 3aMEYaHHUIO
C.B. bomno, ecim abcTparupoBarhbesi OT
KOJIMYECTBEHHBIX XapaKTEPUCTHK, TO HOPMa-
THBHO-IIPABOBOH aKT BBIPAKAET BOJIO OIpe-
JICTICHHOM COIMAIIBHON 0OIIHOCTH. J{emo-
Kpatu3M OOILIECTBa, TOCYapcTBa M IIpaBa
MpUBe K W3MCHEHWIO COMACPKaHUsS HOp-
MAaTHUBHO-TIPABOBOIO aKTa OT BOJIM OIHOTO
4eJioBeKa K cBoborie Beex smoniet [ 10, ¢. 97].

B cBs131 ¢ 3THM cTOUT OOpaTHTH BHIMA-
HHUE Ha OIpeJeieHHe HOPMAaTHUBHOIO aKTa
KaKk MHCTpYMEHTa aIMHHUCTpPaTHBHO-TIpa-

BOBOI'O MEXaHH3Ma PeaIn3allii KOHLCTIINH
COLIMAIBHOTO TOCY/IapCTBa, TPEUIOKEHHOE
H.B. lNaymuuHO#: «... W3AaHHBIA YIOIHO-
MOYEHHBIM CYOBEKTOM OPHIMYECKHI aKT,
B KOTOPOM 3aKpeIUIeHbl HOPMbI aJMHHU-
CTPaTHBHOTO IIpaBa, pPErIAMEHTHPYIOIIHX
OTHOILICHHS B COLMAIBHOHN cdepe Mexmy
IyOIMYHON AJIMHWHHCTpAIe W IPYTHMH
CyOBCKTaMH, UMEIOIIMMH OOIIECTBCHHBIH
uHTEpec B 3ToH cheper [11, c. 273].
VIMEHHO MyOIMYHBIC HHTEPECHI 0K~
HBl COCTABIATh COJIEP)KAHHUE BOJEU3bSB-
JICHUsT CyOBEKTOB aJIMMHHCTPaTHBHOIO
HOPMOTBOPYECTBA, 3 HEOOXOAUMOCTh €ro
yuera — OToOpa)xarbcsi B OCOOCHHOCTSX
€ro mporeccyanbHoi Gpopmbl.
JleTanpHOTO M3y4YeHUs 3acilyKUBa-
€T U KOMIETCHIHUs CyObeKTa MyOINuHOM
anMuHUCTpanuy. IlpeacraBisercs, 4TO
Takoe HOPMOTBOPUYECKHE ITOJTHOMOYHS
JIOJDKHBl ~ TIPEAOCTABISTHCS  UCKITFOYH-
TENBHO 3aKOHOM. B TO ke Bpems cymie-
CTBYET psiJi CYyOBEKTOB MyOIHYHON aIMHu-
HHUCTpALUH, KOTOPbIC YHNOJIHOMOYEHBI Ha
U3/laHHE HOPMATHBHO-TIPABOBBIX aKTOB,
00s13aTeNbHBIX JUIS BBIIIOJIHEHHS HE TOJIb-
KO OpraHaMH HCIIOJHHUTEIbHOW BIIACTH,
HO W NPENPUATHAMH, YUPEKICHUSIMHU,
OpraHu3anusIMd M (HU3MYECKUMHU JIHLA-
MH, nocTaHoBieHussMHu Kabunera MuHu-
ctpoB Ykpauusl [12] u yxazamu Ilpesn-
nenTta Ykpauss [13-15].
Taxke Ha 3aKOHOIATETLHOM YPOBHE,
[0 aHAJOTHH C HPEINUCAHUSIMH CTaThH
92 KoHctuTynuu YKpauHbl, Iie OIpese-
JIEH KPYT BOIIPOCOB, 110 KOTOPHIM H3/1a10T-
€Sl UCKJIFOUYUTENBHO 3aKOHBI, HEOOXOIHMO
YPEryJaupoBaTh HpEeIMeT IOJHOMOYHUMH
yONUYHON aJMHUHMCTPALMKM 110 HOpMa-
TUBHO-IIPABOBOMY PErYJIMPOBaHHIO cdhep
obmecTBeHHo# xu3aM [16, c. 187]. Kak
[PaBUJIO, TAaKUE IMPEANHMCAHUS SBISETCS
«Pa3MBITBIMUY, YTO BPSiJL JIU CIIOCOOCTBY-
€T MPaKTHYECKOW peajm3allii MPUHIIH-
rma IOpPUIMYECKOH ONpEeNeNeHHOCTH KaK
COCTaBIISIIONIEH BEPXOBEHCTBA MpaBa.
Crenyronmii TpU3HaK, HA KOTOPBIH
CTOUT OOpaTUTh BHUMAHHE, — 3TO HOpMa-
TUBHOCTb, KoTOpast, o mueHuto C.B. bor-
HO, TIPOSIBIISIETCS B TOM, YTO HOPMATHBHBIH
aKT KacaeTcsi HEOIPEASICHHOTO KPyTa JIUILL
(He mepcoHU(UIMPOBaH) M PACCUUTAH HA
HeopHoKparHoe npumenenue [10, c. 98].
HopmaruBHBIE aKThl COAEp)KaT INpaBHiIa
MOBEACHUS OOLIEro XapakTepa, Harpas-
JICHHBIE Ha PEryJIHpOBaHHE OOIIECTBEH-
HBIX OTHOILIEHHUH TOTO MJIX MHOTO OIpejie-
nenHoro Buza [17, c. 18]. HopmaruBHOCTH
BEIpaXKaeT O00I1e00s3aTeIbHOCTE  Coziep-

JKaHUsI U MPOAOIDKUTENIBHOCTD JIEUCTBUS
aKTa, KOTOPBIM yCTaHABIMBAIOTCS MPaBO-
otHomrenus [10, c. 99].

[TpuBeneHHBIMU BBIILIE XapaKTEPHCTH-
KaMH HOPMAaTMBHOCTH OOJaJaeT MHOTO-
YHCJICHHOE KOJIMYIECTBO AaKTOB LCHTPAIb-
HBIX OPraHOB HCIIOJHUTENHHOM BIACTH,
KOTOPBIMH YTBEPKIAIOTCS TIOJNIOXKEHUS O
CTPYKTYpPHBIX M TEpPUTOPHAIBHBIX MOJI-
pasieNieHusAX, KOHCYJIBTaTUBHO-COBEIIa-
TEIIbHBIE OPraHbl, B YACTHOCTU KOJUIETHH
IpU UEHTPABHBIX OpraHax HCIIOIHU-
TEJIHOM BIIACTH, METOAUKH OCYLIECTBIIE-
HUSl OTJENBHBIX AEHCTBUI M BBINOIHEHUS
OTpE/ICNICHHBIX (QYHKUMA. Takue aKTh
HaIIpaBJICHbl HA PEryNUpPOBaHUE OAHOTHII-
HBIX OTHOIIEHU, pacCUMTaHHBIE HA JOJ-
TOCPOYHOE MPHMEHEHUE U He IepCOHUpH-
LIUPOBaHBI, 60JIe€€e TOTO: OHU, KaK IPAaBHIIO,
MPEIIECTBYIOT BOSHUKHOBEHUIO COOTBET-
CTByroIMX mpaBooTHomeHuil. CooTBer-
CTBEHHO OT/ENIbHBIE aKThI IEHTPaJIbHBIX
OpraHOB HCHOJHUTENBHO BIIacTH 00aa-
10T TIpH3HAKaMH HOPMATHBHOCTH, OJHAKO
PETryJIUPYIOT CIENU(pUIECKUl THUI OTHO-
HIEHUH — BHYTPEHHEYTIPAaBIEHYECKHUE.

Takue axkTbl HE JOMKHBI KacaTb-
csl IpaB U OOSA3aHHOCTEH YaCTHBIX JIMI,
YCTaHaBIUBATh HOBBIM WM MEHSATH CyIIIe-
CTBYIOIIMHA TOPAJOK HX peaan3anuy.
BemoMmcTBeHHBIE HOPMATHBHBIE — aKThI
JIOJIKHBI COJIEP’KaTh OCHOBHBIE YCIIOBHUS
U TEXHOJOTMU DPEaIN3alid HOPM BBIC-
MIUX OPraHOB MCIIOJHUTENBHOHN BIACTH
[19, c. 243]. OcymecTBIsITh HOPMAaTHB-
HO-TIPaBOBOE PETYIHPOBAHNE OTHOLICHUI
MEXIy MyOIMYHOH aIMHHHUCTpanuei
U TpaxaaHaMu — npeporarua KaGuHe-
Ta MUHUCTPOB YKpauHbl, MUHUCTEPCTB
U OPraHOB MECTHOTO CaMOYIIPABICHHUSL.

HopmatuBHO-TIpaBOBOIf  akT  opra-
Ha MyOMMYHOH aAMHHHCTPALMH HMEET
OTIPEZIEJICHHYIO0 JTOKyMEHTAIbHYI0 (op-
My, KOTOpasl yCTaHOBJIEHa 3aKOHOM. Tak,
HOPMaTHBHO-NIpaBoBble akThl KabuHera
MunuctpoB YkpauHsl u3naorcs B popme
nocraHosneHui [20], MUHUCTEPCTB U py-
THX LIEHTPAJIbHBIX OPraHOB UCIIOIHUTEINb-
HOW BiacTu — mnpuka3oB [18], opranos
MECTHOTO CaMOYIIPABICHUS] — PpeIeHUil
[21], MmecTHO# rocynapCTBEHHOI aAMUHH-
CTpalUK — PACTIOPSKEHUM, a aKThl OPraHu-
3aI[MOHHO-PACHOPSAANTENBHOTO XapaKTepa
pyKoBOAUTENEH CTPYKTYypHBIX HOIpasfie-
neHui — B hopme mpukaza [22].

DopMy pacCIOpsDKEHHUs. yCTaHOBIIE-
HO W Ui HOPMAaTHWBHO-TIPABOBBIX aKTOB
AHTHMOHOIIOJIBHOTO KOMUTETa YKPauHBI
[23], HO HOPMAaTHBHO-NIPAaBOBBIC AKTHI



@doHIa TrOCYIapCTBEHHOIO HMYIIECTBA
[24] u T'ocynapcTBeHHOrO KOMHUTETA TEje-
BUJCHUS U paJHOBEILaHus YKpauHsl [12]
U3Aal0TCs B hopMe MpHKasa.

HecornacoBaHHOCTh B Qopme BbIpa-
JKeHUSI HOPMAaTUBHO-IIPABOBBIX IIPEIHCaA-
HUH HaOMIOmaeTcs U B TOCYAAPCTBEHHBIX
KOJIJIETHallbHbIX opraHax. Tak, Harwmo-
HaJIbHasT KOMHCCHS TI0 IIEHHBIM Oymaram
u QonngoBoMy pbIHKY [14], Hammonans-
Hasg KOMMCCHS, OCYILECTBIISIONIAs Trocy-
JIAPCTBEHHOE peryiaupoBaHue B cdepe
PBHIHKOB  (DMHAHCOBBIX YCIYI H3IAlOT
pacnopsbkenust  [13], HauuonanpHast
KOMHCCHUSI, OCYLIECTBISIOLIas Tocynap-
CTBEHHOE DEryJupoBaHue B cdepe CBs-
3u u uHpopmaruzanuu — pemienue [15],
HannonanbHast KOMHCCHS, OCYIIECTBIIS-
IOIIasi TOCYIapCTBEHHOE PETYINPOBAHUE
B c(epax IHEPreTHKH U KOMMYHAaJBbHBIX
YCIYT — MOCTaHOBICHHUS, IPUIEM Ty K€
(dopMmy ompezneneHsl U ISl PEIICHUH O
HaytoxxeHnH mrpagos [25].

IepBoe, Ha 4TO CTOMT OOpaTUTH BHU-
MaHHE 3TO He0OXOJMMOCTb Pa3rpaHUUCHHS
JIOKYMEHTaJIbHOH (OPMBI ISl HOPMAaTHB-
HBIX M WHAWBHAYAIBHBIX aKTOB OpPTraHOB
MyOMMYHOM aJIMUHUCTpAIMU, BTOPOE —
HELEIecOo00pa3HOCTh HCIIOIb30BaHHUE TeP-
MHHA «PAaCIOPSDKEHHs» i1 0003Haye-
HUSI BOJICU3BSBICHUS OpraHa IyOIMIHOM
AJIMUHUCTPAIMA HOPMATHBHO-IIPABOBOTO
XapakTepa Y4UTHIBasi €r0 CEMaHTHYECKOE
3HaYeHHE KaK aKkTa, MMEOUIer0 WHIMBH-
ITyaJIbHBI XapakTep W HAIPaBIECHHOTO Ha
pCIICHHEe KOHKPETHBIX YIIPaBICHYECKHX
nen [26, c. 369], B-TpeTbUX, NPH OIpe-
JIEJIEHUN  JIOKYMEHTaJIbHOH (OpMBI  JUIst
HOPMAaTHBHO-IIPABOBOTO AKTa, 10 HAIEMY
MHEHHUIO, HEOOXOJUMO OPHUEHTHUPOBATHCS
Ha cnoco0 MPHHATHS PELICHUS — eJUHO-
JMYHO WM KOJUIETHANBHO. Tak, BIIOJHE
OTIPaB/IaHO MCIOJIF30BaHUE (POPMBI IPHKa-
3a 7SI OPTaHOB ITyONMYHON aaMHUHHCTpPA-
IIMA, B OCHOBY JESTENIBHOCTH KOTOPBIX
MOJIOJKEHO eIMHOHAYajIie: MUHUCTEPCTBA,
areHTCTBA, CITY)KObI, HHCIIEKIHY, MECTHBIE
rOCYJJapCTBEHHbIE aJIMUHHCTpanny, PoHx
rOCYJJApCTBEHHOTO MMYIIECTBA YKPauHBbI,
TocynapcTBEHHOTO KOMHTETa TeNeBHJIe-
HUS ¥ pajuoBenianus Ykpaussl. s koin-
JIerHaibHbIX OPraHoB OoJiee Henecoodpas-
HBIM SIBISIETCSL MCIIOJb30BaHHE (HOPMBI
peleHus.

JIefCTBUTENBHO, YKa3aHHBIC XapaKTe-
PHUCTHKH TIpHKa3a W PEIICHHUs OTMEUCHBI
U CIENUATMCTaMH IO JOKYMEHTOBEJle-
Huto. [Ipuka3 — 3T0 pacropsANTENbHEIHI
JIOKYMEHT, KOTOPBIH M3aeTCsl pyKOBOAH-

TEeJeM YYpeXAeHHs (CTPYKTYypHOIrO HOJ-
paslieneHus) Ha IpaBax eIMHOHAYAIIHUS
U B IpezesiaX CBOeH KOMIETeHIUH, 00s-
3aTeNbHbIA U MCHOJHEHHS IOAYMHCH-
HbIMH [27, c. 112]. Pemmenue — 1okyMeHT,
M31aBaeMbIi B yCIOBHUSX KOJUIETHAILHOTO
NPUHATAS  yNPABICHYECKOTO  PEIICHHS
COOTBETCTBYIOIIMM OPTraHOM BJIACTH HIIH
ynpasnenus [28, c. 98].

HopmaruBHO-TIpaBoBEIE aKTHI Ty O~
HOH  aJMUHHCTpAlMK  MPUHUMAOTCS
¢ cOOJTIOZIEHHEM YCTaHOBIICHHOM MpoLey-
Pbl, I71€ OJTHO U3 KIIIOUEBBIX MECT 3aHUMAET
3Tal rocylapcTBEHHOH perncTpanuy Hop-
MAaTHUBHO-IIPABOBOTO aKTa, KOTOPasi 3aKJII0-
YaeTcs B NPOBEACHUM IIPABOBOH 3KCIIEp-
TH3bl Ha COOTBETCTBUE ero KoHCTHTYyInH
U 3aKOHOAATENBCTBY YKpawHbl, KoHBeH-
MY O 3aIIWTE IPaB YEI0BEKa N OCHOBHBIX
cBobon 1950 roma m mporokomam K HeH,
MEKTyHapOAHBIM JIOTOBOpaM  YKpauHEI,
coriacue Ha 00f3aTeIbHOCTh KOTOPBIX
npenocTasieHo BepxosHoit Pagoil Ykpau-
HbI, 1 00513aTeNbCTBaM YKpauHsl B cepe
€BPOIEHCKOH MHTErpaliy, aHTHKOPPYI-
[IMOHHOW 3KCIIEPTH3bI, a TaKXKe C y4eTOM
npaktuky EBpomnelickoro cyaa mo mpaBam
yenoBeka [29].

TlouTn Bce KOMIIETEHIIMOHHBIE IIpel-
MHICAaHMS, YTOTHOMOYHUBAIOIINE OPTaHbI
MyONMUYHON aJAMHHUCTpAIMd HA  OCY-
IIECTBIICHNE HOPMAaTHBHO-TIPABOBOTO
PETYIHPOBaHUS, yCTAaHABIMBAIOT 00s3aH-
HOCTh TOCYIapCTBEHHOH pPErHCTpaluy
W3/IaHHOTO  HOPMATHBHO-TIPABOTO  aKTa
U BO3JIAraloT Ha PyKOBOJMTEJEH OpraHoB
UCIIOJTHUTENIBHON BJIACTH TEPCOHAIBHYIO
OTBETCTBEHHOCTh 110 COONIONEHHIO 3TOH
npouenypsl [29]. B To e Bpems coOoTBeT-
CTByIOLIEH 00SI3aHHOCTH HE YCTaHOBIICHO
OTHOCHUTENIPHO HOPMaTHUBHBIX aKTOB Opra-
HOB MECTHOTO camoympasieHus, Hanu-
OHAIPHOM KOMHCCHUH, OCYIIECTBISIOIECH
TOCYAApCTBEHHOE PETyIHPOBaHUE B chepe
SHEPreTHKH ¥ KOMMYHAJIBHBIX YCIyT [25].

CrnenyomuM  CIIOPHBIM  BOIIPOCOM
SIBJSIETCSL  OTIPEIeTICHHne  IOPUAMYECKUX
MOCJICICTBUH TPaBOBOTO aKTa. YCTOSB-
MIUMCS SBJISIETCS YTBEPXKIECHHE O TOM, YTO
HOPMATHUBHBIA aKT MyONMYHOW aJMHHU-
CTpalLMM BBI3BIBAET HACTYIUICHUE IOPUIH-
YECKHUX IOCJIEACTBUIl B BUJE YCTaHOBIIE-
HHS1, U3MEHEHHS1, OTMEHBI (TTPEKPaICHUS)
BO-TIEPBBIX, HOPM IIpaBa, BO-BTOPHIX,
HOPM  HMMEHHO  aJMHHUCTPaTUBHOTO
mpaBa. B wacté mepBoro yTBepiKAEHHS
coITacuMcsi C TEM, YTO HOPMAaTHUBHBIHA
aKT MOKET yCTAaHABJIMBATh, H3MEHSTh HIIH
MpEeKpaniaTh HOPMBI KaK IPaBOBBIE, TaK
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U KOPHOpPAaTUBHBIE, PEIMIHO3HBIC, TeX-
HHUYECKHE U T.A. [5, ¢. 379-380], B yactu
BTOPOT0 — I1e71€c000pa3HO NPUBECTU MHE-
nue lO.I. ApzamacoBa 0 TOM, YTO aKTa-
MH NyOIUYHOH aJMUHHUCTPALMA MOTYT
O00BEKTUBUPOBATHCSI HE TOJIBKO aJMHHH-
CTPaTUBHO-TIPABOBBIC  HOPMBI,  OJHAKO
¥ HOPMBI JPYTHX ITyOIMYHBIX W YAaCTHBIX
otpacieii mpagsa [19 c. 202].

JIeHCTBUTENBHO, pacIpOCTPaHEHHBIM
SIBIISIETCSl YTBEPXKICHUE DPA3INIHBIX TeX-
HUYECKHX pEeIIaMEHTOB, TI'OCYIapCTBEH-
HBIX CTPOMTENbHBIX HOPM, CaHUTAPHO-
SMUICMUOJIOTHYECKHX TIPABHII, TUIIOBBIX
YCTaBOB HOPMATHUBHO-IIPABOBBIMH aKTaMH
nyonuaHON aaMuHUCTpaiyu. O BIUSHUAN
HOPMAaTUBHBIX aKTOB MyONM4HOH axmu-
HUCTpPAIlU Ha HOPMBI JPYTHX OTpacieil
1paBa CBHAETENBCTBYIOT TaKHE HOp-
MaTUBHO-TIPaBOBBIE aKTHl Kak: [Ipmka3
MuHucTepcTBa (MHAHCOB YKPawHBI OT
31 mas 2019 . Ne 228 «O6 yTBeprkieHNN
Meronuueckux peKOMEHJAMi 10 TOJ-
TOTOBKE M YTBEp)KAEHUIO bBromkeTHoro
pernaMeHTa IPOXOXKIEHUS OFOLKETHOTO
Ipoliecca Ha MECTHOM YPOBHE», KOTOPBIM
3aKperIeHbl HOpMbl (DMHAHCOBOTO IIpaBa,
TunoBele TpeOOBaHHMSA K BEPTHKAJIbHBIM
COIVIACOBAaHHBIM  JCHCTBUSIM CYOBEKTOB
XO3SIHCTBOBAHUSI OTHOCUTENBHO MOCTABOK
W WCTONB30BAHUS TOBAPOB, YTBEPXKICH-
HBIE PACTIOPSDKEHUEM AHTHMOHOIIOIBHOTO
xomutera Yipaussl 12.10.2017 Ne 10-pm,
KOTOPBIM yCTaHOBJIEHBI HOPMBI XO3SIH-
CTBEHHOTO TIpaBa ¥ TOMY TT0JJ0OHOE.

Taxoke cToUT OOpaTHUTh BHUMAaHUE Ha
TaKHe aKThl MyOIMYHON aJMUHHCTpALUK
KaK KOHIIENIIUH, CTPaTeriuy, NporpaMmel,
IUIAaHbI MEPOIIPUATUH M TOMY IOLOOHOE.
Takue HOKYMEHTHl HE MPENOCTABIAIOT
CyObEKTHUBHBIX IIPaB, HE yCTaHABIMBAIOT
IOPUANYECKUX 00sS3aHHOCTEH U HE Ompe-
JEISIOT MEePhI IOPUANIECKONH OTBETCTBEH-
HOCTH, OHU HE MEHSIIOT NPaBOBOM cTaTyc
CcyOBeKTa TpaBa M HE SIBISIETCS OCHOBa-
HUEM JUIS BO3HHKHOBEHHS, M3MEHEHHS,
MpEeKpaIeHns] IPaBOOTHOIICHUH, (aKTh-
YECKH OHU HE BBI3BIBAIOT IOPUIUYECKHX
MOCJIEACTBUI O KpailHel Mepe Hemo-
cpencraenHo [30, c. 10].

B TO xe Bpems Takue JOKYMEH-
Thl H3JAIOTCS B CBSI3M C MCIIOJHEHHEM
GyHKUMI OpraHoB MyOIMYHON aJIMHHH-
CTpallMM B TpefesiaXx HX KOMIICTEHIIUH
U B COOTBETCTBHH C 3aKOHOJATEIHCTBOM,
HMMEIOT OOIIErocyapcTBEHHOE, a WHOTJA
U MEXIyHapoIHOE 3HadeHue. Tak, ompe-
JeJICHHEe TPUOPUTETHBIX  HAIpaBIICHUI
pa3BHUTHS SBISETCS OJHON M3 OCHOBHBIX
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3a1ad MUHHUCTEPCTB KaK IEHTPAJIbHBIX
OpraHoOB MCIIOJIHUTENBHOM Bractu [18], a
IUIAHUPOBAHKE JISSITEILHOCTH — OJJHOW M3
OCHOBHBIX (DYHKIIUI PyKOBOAUTEINEH ICH-
TpalbHBIX OPTaHOB HCIOIHUTEIHHOU Biia-
CTH ¥ OPTaHOB MECTHOTO CaMOYIIPABICHUS
[18]. meHHO Ha WCHIONHEHWE Ha3BaHHBIX
GbyHKIMI U 337249 U U3AKOTCS Pa3iIM4HO-
IO poIa YMpaBIeHUECKHE MpPOrpaMMBHI,
YTBEPKIAIOTCS KOHIIEIINH U OOOPSIOTCS
IUTaHBI JeSTeIbHOCTH, Pa3BHUTHS, (HUHAH-
CHpOBaHUSI, 3aCTPOUKHU U TOMY ITOO00HOE.

COOTBETCTBEHHO, TaKUE JIOKYMEHTHI
C OIHOM CTOPOHBI 00TAAI0T MPU3HAKAMEU
MPaBOBOTO aKTa, a ¢ Apyroi He obnaja-
IOT €r0 OCHOBHBIM CBOWMCTBOM — CIIOCO0-
HOCTBIO BBI3BaTh OPUANYECKUE MOCIEI-
CTBUS, B CBSI3U C 3TUM HEOOXOAMMO, IO
mHeHuio A.B. Manbka u .B. [aiiBopoH-
CKOH, WJIN YTOUHHUTH OIpeIeICHHE IPaBo-
BOTO aKTa, WM MPU3HATh, YTO NPABOBHIE
aKTHI HE BCET/Ia BBI3BIBAIOT IOPHMYECKHE
nocieacteus [30, c. 9].

B Teopun npaBa Takasi KaTeropusi mpa-
BOBBIX aKTOB ITOJTy4YHJIa Ha3BaHUE «aTUINY-
HBIE», TO €CTh TaKHe, KOTOpble 00NagarT
OTIMYHBIMA OT OOIICTIPHHSTHIX B FOPH-
JIMYECKOW HayKe MpU3HAKaMH IPaBOBBIX
akToB. YacTh W3 HA3BaHHBIX ATHITMYHBIX
MPaBOBBIX AKTOB HE BBI3BIBACT HACTYILIC-
HHUE IOPUAMYECKUX MOCICACTBUA B KIac-
CHUYECKOM TTOHMMAHHH, OIHAKO SBIETCS
BHEIIHNM  OTP@KECHWEM  JIeITEILHOCTH
IMyOMMYHON aMAHUCTpPAIUH, JaeT IIpes-
CTaBJIeHHE JIPYTHM CyOBEKTaM IpaBa O TOM,
Kak OyzeT M3MeHEH NpaBOBOW WHCTPYMEH-
Tapuii, Kak OyIyT pa3BUBAThCS PABOOTHO-
LIEHMS B ONPEZICNICHHOM cepe 00IIeCTBeH-
HOM JKM3HH, KaKk M3MEHHTCS B Oymyiiem
MPaBOBOY CTaTyC CyOBEKTOB IIpaBa.

BeiBonbl. [IpoBeneHHoe wuccienoBa-
HUE IPU3HAKOB HOPMATHBHO-TIPABOBOTO
aKTa Kak MpaBoBOM (HOPMBI IEATETbHOCTH
IMyOMMYHON AJAMHHUCTPAIMN TTO3BOJIHIIO
BEISIBUTH OTAENBHBIC HEIOCTaTKH B JIOK-
TPUHAJILHOM TIOHUMaHHHU U TIPAKTHYECKOI
peanm3anuy HOpMOTBOPYECKUX TTOJTHOMO-
Yl TyOIMYHON aIMUHUCTPAIUH. Y YHTHI-
Basl YBEJMYHMBAIOIIMICS KPYr CyOBEKTOB,
YIIOJTHOMOYEHHBIX OCYIIECTBIIATh PEryJu-
poBaHHE MYOIUYHO-IIPABOBBIX OTHOIIIE-
HUiA, KOJNMYECTBO U pa3HOOOpa3ue Moj-
3aKOHHBIX HOPMATHBHO-TIPABOBBIX AaKTOB
HEOTJIOKHOTO PEeLICHUS TPEOYIOT BOIIPOCHI
yHUPUKAIMH TPEOOBAHHIA K TOCY/IapCTBEH-
HOW perncTpanyyl HOPMaTHBHO-TIPABOBBIX
aKTOB, UX JIOKYMEHTAJILHOH (POPMBI, OTIpe-
JIeTICHUsT KOMITeTCHIIMN CYyOBEKTOB aMH-
HUCTPAaTUBHOTO HOPMOTBOPYECTBA.

[lepBoouepenHbIME  3aa4aMu  Hay-
KM aJMUHHUCTPAaTUBHOIO IIpaBa B 3TOM
HAalpaBJIeHUH CIeIyeT Ha3BaTh OCMBICIIE-
HUE IOPUIUYECKON MPHPOABI ATUIUYHBIX
HOPMaTHBHO-TIPABOBBIX AaKTOB ITyOIHY-
HOM aJIMHHUCTPALMU, Pa3pabOTKU Ipo-
LeIypsl NPHUHATHS HOPMAaTHUBHBIX AaKTOB
C y4eTOM HEOOXOOMMOCTH 00eCIeYeHUs
peanm3anuy MyOoIMIHOTO HHTEpeca.
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I'EHE3UC OPTAHOB PETUCTPALIUN
AKTOB I'PAXKJAHCKOTI'O COCTOsHUSA:
NCTOPUKO-CPABHUTEJILHBINA ACIIEKT

Mapunna BACUJIAIIBUJIN,
acnupaHT Kadeaphl 00MEenPaBOBBIX TUCIIHILIHH
XapbKOBCKOTO HALIMOHAIILHOTO YHUBEPCUTETa BHYTPEHHHX JeIT

AHHOTAINUA

B crarbe uccnenoBaHbl reHE31C U IMHAMHIKA OPTAHOB PETUCTPALMK AKTOB IPaXKIaHCKO-
TO COCTOSIHHMS B KaU€CTBE OCHOBHOTO OpraHa, PeaIi3yIoIIero rocy1apCTBEHHYIO TOJIMTHKY B
cdepe rocyapcTBEHHOI perucTpaly aKToB I'PaXKIAHCKOIO COCTOSHUSA B YKpauHe, STalu-
3UPOBAaHO Pa3BUTHE 3aKOHONATENBCTBA, PErYIUPYIOLIETO NesTeIbHOCT OPraHOB PETUCTpa-
I[Y aKTOB IPaXJAHCKOTO COCTOSIHHS, OTPE/IENIEHBI OCHOBHBIE HAIPABJICHUSI COBEPIIIEHCTBO-
BaHUs JIEATENBHOCTH OPraHOB PETUCTPALMH AKTOB I'PAXKAAHCKOIO COCTOSIHYSA B YKPAHHE.

YeraHoBieHO, uTo Opaunble Tpaauimy ykpaunies B X VII — XIX BB. xapakTepusoa-
JIMCh 3HAYUTENIFHON YCTOMUMBOCTBIO, TOYTH HE MEHSUTHCH Ha MPOTSDKEHNH BeKoB. C KOHIIA
XVIII Beka OpayHO-CeMEHHBIE OTHOIICHHUS ITOYTH HOJHOCTBIO KOHTPOJINPOBaJIa LEPKOBb,
1 3TO NOAAEP>KUBAJIO TOCYAAPCTBO, UTO OBUIO 3aKPEIIeHO B OpayHOM 3aKOHOATEIIbCTBE.

BbpadyHoe 3aKOHOIATENbCTBO, MOCTPOCHHOE HA MPHHIUIAX PEIMIHO3HON Mopaii,
(haKTHUECKH OCTaBaJOCh HEM3MEHHBIM [I0 «BEJIMKOIO PEBOJIIOLMOHHOIO IEPesIoMa
BTOporo necsatmwierust XX Beka. M B Hawane XXI Beka Opak B YKpamHe COXpaHHII OTIpe-
JIeJICHHbIe TPaUIMOHHbIE 0coOeHHOCTH. CerofHs HaceleHHe YKpauHbl XapaKTepu3y-
€Tcsl BHICOKUM yPOBHEM OpayHOCTH.

KiroueBble cj10Ba: reHe3uc, aKThl TPAXKJAHCKOTO COCTOSHHSA, PETHCTPALUs aKTOB
TpakJaHCKOTO cocTosiHMSA, opransl PAI'C.

GENESIS OF CIVIL STATE REGISTRATION BODIES:
COMPARATIVE HISTORICAL ASPECT

Maryna BASILASHVILI,
Postgraduate Student at the Department of General Legal Disciplines of
Kharkiv National University of Internal Affairs

SUMMARY

The article studies the genesis and dynamics of civil registration authorities as the main
body that implements the state policy in the field of the State registration of citizen’s status
acts in Ukraine, stages of the development of legislation that regulates the activities of the
CSRB. The main areas for improvement of the authority in Ukraine have been determined.
It was found that the marriage traditions of Ukrainians in the 17th and 18th centuries were
characterized by a high level of stability and hardly changed over the centuries. Since the
end of the 18th century marital and family relations were almost completely controlled by
the church, and it was supported by the State, that was enshrined in the marriage legislation.

The marriage legislation, built on the principles of religious morality, had actually
remained unchanged until “the great revolutionary breakthrough” by the second decade
of the 20th century. And at the beginning of the 21st century, marriage in Ukraine
retained certain traditional features. Today, the population of Ukraine is characterized
by a high marriage rate.

Key words: genesis, civil status acts, registration of civil status acts, registry offices.

IocTranoBka npo6aemsl. Ha npots-
JKEHUH BCEW JKM3HM YeJOBEK CTaJIKHBa-
eTcsl C OpraHaMH rocylIapCTBEHHON peru-
CTpaLMK aKTOB IPAXKAAHCKOTO COCTOSIHUSL:
OT POXIECHHUS, B TEUCHHE BCEl >KU3HU
(Opak, pactopxkeHue Opaka, W3MCHEHHE
UMEHH, BHECCHUE U3MCHEHHIH B aKTOBBIC
3amucH) U 1o camoi cmeptu. Cucrema
OpPTaHOB PETUCTpPAlNM AaKTOB TIpakKAaH-
CKOT'O COCTOSIHHUSI TOCTOSTHHO Pa3BHBAETCS

U coBepiueHcTByercs. OHaKo, Ha Cero-
HSIIHUI IEHb €CTh PsIl HeyperynupoBaH-
HBIX BOIIPOCOB.

CocrosiHue ucciaegoBanus. Mzyue-
HUEM HUCTOPHM BO3HUKHOBEHHS H Jesi-
tenpHOCTH opraHoB PAI'C 3anmmanuch
takue ydenele, kak Kympssues O.H.,
Heuaesa A.M, Xununkoa W.B., Ilan-
Hanxo 0.10., SIBop O. A. u np. Bpouewm,
MOCTIeTHHE HE HCCIIEOBAIN JUHAMUKY



SEPTEMBRIE 2019

U NepcreKTuBy pa3Butus opranos PATC.
OrmpeziesieHHBIE aCHEKThl YKa3bIBAlOT Ha
HEOOXOJMMOCTh YIIyOJIEHHOT0 HAy4HOTO
HCCIIE0BaHMs TAaHHBIX BOIIPOCOB.
Ieablo u 3agaveil cTaTbH SBISCT-
cs TPOBEJCHHE OHTAMH3AIUU 3aKOHOA-
TEJILCTBA, PETYIHPYIOIIee IEATeIFHOCTh
opranoB PAI'C B Vkpamne, mposeneHue
CpPaBHUTEIBHOW XapaKTepUCTUKH HOP-
MaTUBHBIX aKTOB, BBISBICHHE OCHOBHBIX
HEIOCTAaTKOB ¥ TPEIUIOKEHUE MyTed HX
peumieHus. B mporecce uccienoBaHus
UCIIOb30BaHA METO/OJIOTHS CHCTEMHO-
IO aHalM3a, YTO MO3BOJIMIO OObEANHUTD
HapaOOTKM KJIACCMKOB U  COBPEMEH-
HBIX HccienoBareneit. Takxke B pabore
HCIIOJIb30BaHbl HCTOPHYECKHUH, XPOHOJIO-
TUYECKUN U CPAaBHUTEIIbHBIA METOIBL.
H3n0:xeHne OCHOBHOIO MarepHaja.
Jo XVII Beka OpauHO-ceMEHHBIE OTHO-
OIeHUS CTPOWINCh W  PETYIHPOBAINCH
Ha ocHoBe JloMmocTpos. PyHIaMeHTab-
HBIX JIOKyMEHTOB WM YKa30B IO TIOBOXIY
pErylnupoBaHUs JAHHOH CTOPOHBI >KU3HU
HaceneHus He Obu10. Pa3Butue cemeiiHo-
IO IpaBa, KaK OJHON M3 COCTaBJISIOLIMX
oOIieil mpaBoBOW CTPYKTYypBI ToCyaap-
CTBa, HaYaJIOCh B 3MOXY Ipasienus [lerpa
1. Onun U3 nepBBIX yKa30B MPOBO3MIIALIAT
NPUHIMI  100POBOJIBHOCTH  Opakocoue-
tarus. ComIacHO ATOMY yKa3y POJCTBEH-
HUKH C OOEMX CTOPOH IPUHOCHIH IpH-
CATy B TOM, YTO HE 3aCTaBIISUTH JKCHHXa
n HeBecTy K Opaky. B 1714 romy naps Iletp
HaYMHAET BBOAUTH 00pa30BaTeNIbHBIN [IEH3
JUIsL BCTYIUIGHUS B OpaK BOPSIH, KOTOpbIC
JOJDKHBI OBUIM TIpU BEHYAHWH IIPeJo-
CTaBIIATH CIIPABKH O 3HAHUU apH(PMETUKH
u reometpun. Jlannas Hopma B 1722 romy
3aKperuieHa B YcTaBe B BHJE 3amlpera
OpaKoCOYETaHUs «IypaKoB, KOTOpbIE HHU
B HayKy, HU B CIIy>kOy He rogstcs». Taroke
perIaMeHTHpOBaHa O0s3aHHOCTh CBSIICH-
HHUKOB BO BCEX IPHUXOAAX PETHCTPHPOBATH
BCE aKThI TPAXKIAHCKOTO COCTOSTHUS [1].
Vka3 CuHOIA, W3AHHBINA B cepenuHe
COPOKOBBIX TOZIOB 3TOTO e BEKa, 3aIpeTHII
opaxu st crape 80 sret: «bpak ot bora
YCTaHOBJIEH €CTh Pajl YMHOXXEHHS poja
YEeJI0BEYECKOr0, 4Yero OT HMEIOIIEro 3a
80 5eT HajesThCs BeCbMa OTYassHHOY [2].
C 1775 ropa cemeiiHoe 3aKoHOAATENb-
CTBO TOMOJHSETCS HOBBIMH IIPABUJIAMH.
Sakmouenne Opaka ¢ 1775 roma Moo
OCYIIECTBISITECA TOJBKO B IPHUXOJCKOI
LIEPKBU OJHOTO W3 TeX, KTO keHurcs. [lo
PEBOJTIONNH HE CYIIIECTBOBAJIO €IHOTO IS
JIMIl BCEX BEPOUCIOBEHNAHUN «CEMEHHOro
Koziekca». Bompockr 3akiroueHust Opaka

U BEJICHUS aKTOB I'PAYKIIAHCKOIO COCTOSTHUS
HAaXOWINCh B BEICHHU LiepkBH. [lapam,
MPUHAUISKAIMX K Pa3HbIM KOH(eCcCHsM,
IUTSL 3aKITFOUYEHUsT Opaka TpeOoBaloch pas-
pelieHre BEpPXOBHBIX JIMI] TOCYyAapcTBa
U TO! LEPKBH, K KOTOPOI OHU NIPUHATICHKA-
. B GompmmHCTBE citydaeB TpebOBaIOCh
MIPUHSATHE CYIIPyraMH SIMHOMN BEpPBI.

Pepomonmst 1917 roma monokmiia
Hayaso HOBOMY JTaly Pa3BUTHSA CeMeH-
HOTO  3aKOHOJATeNbCTBA.  JlekpeTom
«O rpaxgaHckoM Opake, 0 IeTsIX U O BeJie-
HHUU KHUT aKkToB cocrosiHusi» 1917 r. [3]
B YKpauHe CO3/laHbl OPTaHbl pETHCTPALUH
AKTOB IpakAaHCKoro cocrosuus. o sto-
r0 COOTBETCTBYIOLIME (DYHKLHUH BBIIOJ-
HSJIa TOJNIBKO LIEPKOBb. Jlekperom Obul
YCTaHOBJICHO OpauHblii Bo3pacT: 18 et —
JUISI MY>K9HMH U 16 — JUTsT KSHIIUH.

Jlexper CoBHapkoma YKpaunst
«O TpakIaHCKOM Opake M O BEICHUH KHHUT
3allUCH aKTOB TPAKIAHCKOTO COCTOSTHHISD)
or 20 c¢eBpans 1919 orMeHmn nepkoB-
HbIA Opak, KOTOPBII 10 PEBOMIOLMH ObLI
TOCIONICTBYOIIEH (opMoil Opaka, ¥ Tpo-
Bosmiacui, yto B YCCP Oymyt npu3sHa-
BaThCsl B OyyIieM oOs3aTeNbHBIMU OpaKy,
3aperucTpupoBanHbie B opranax 3AI'Ca.
LepxoBHble e Opaku ObLIM MPOBO3IVIA-
1IeHb! JICKpeTOM «JIMYHBIM JIETIOM TeX, KTO
BCTyIaeT B Opak» M MOIIH 3aKIIF0YaThCs
TOJIBKO TIOCTIE TOCYITapCTBEHHOM perucrpa-
mmn Opaka B opranax 3AI'C*. ITpuHsTbIit
B TO e BpeMs Hekper «O pacTopKeHnn
Opaka» TpemycMaTpuBall H3bATHE AEN O
pacToprkeHnH Opaka U3 KOMIIETEHIMH Lep-
KoBHBIX cynoB. ComiacHo 3tomy Jlekpery
Opak paspbIBajicsl IO NPOCKOE OJHOTO WIIH
000HX CyIpyroB. 3asBICHHUs O OpaKe JOJDK-
HbI OBUIM I10/1aBaThCS B MECTHBIE OPraHbI
3AI'C, HO TOCKONBKY TMOCIEAHNE ObLTH
OpraHU30BaHbl HE BE3/E, TO STU 3asBJICHUS
MOIJIY TTO/IaBaThCsl B HAPOTHEIE CybI [4].

16 cenrsops 1918 rToma BIIUK
PCOCP mpunsin «Kogekc 3axoHOB 00
aKTax TPaXTaHCKOTO COCTOSHHSA, Opad-
HOM, CEMEHHOM U OIEeKyHCKOM Tpa-
Be» ,KOTOPBI OKOHYATENBHO YTBEPIHII
TIOJIOXKEHHE O TOM, YTO aKThl IPayKIaHCKO-
IO COCTOSIHUSL BEIYTCSl HCKIIFOYMTEIBHO
IPaXKIaHCKOM BIACTBIO: OT/EJIaMU 3aIUCH
AKTOB I'PAXKJAHCKOTO COCTOSHHS.

3aKoHOzaTeIbHO yCTaHaBIIUBACT-
csl, 4TO TpaKJaHCKWii (cBerckuit) Opak,
3apeructpupoBaHuelii B otaene 3AIC,
MOPOYKZIAeT TpaBa M OOS3aHHOCTH CyHpY-
roB. bpauHblii BO3pacT ocTancs Ipex-
HUM 16 u 18 siet. IlepeyeHs npensaTcTBUi
K 3aKJIIOYEHHI0 Opaka M0 CpaBHEHHUIO

¢ mpexycMOTpeHHbIM ykazoMm 1917 roma
ObL1 pacumpeH. YeTko MpoBOIHMIach pas-
HMIL[A MEXIy Pa3BOJIOM, YTO IpPEKpalaeT
Opak Ha Oyyiiee BpeMsl i pu3HaHue Opa-
Ka HeJIeHCTBUTENBHBIM, HMEIOLIMM 00par-
HYIO CUJIy U aHHYJIUpYeT Opak ¢ MOMEHTa
ero 3axirodeHns. OCHOBaHUSMH JUISl IIPHU-
3HaHMs Opaka HeIeHCTBUTEILHBIM CUUTA-
JIMCB CIIEYIOLIHE OOCTOSTENbCTBA: 3AKITO-
yeHHWe Opaka C JIMIOM, HE JOCTUTIINM
OpavyHOTO BO3pAcTa, OTCYTCTBHE COIIACHS
Ha Opak OJIHOrO U3 CYNPYroB, OpaK Mex-
Jly JIMLAMH, OJHO U3 KOTOPBIX HAXOIUTCS
B JIPYTOM, HE PacTOPrHYTOM Opake, HaJu-
Yyye 3alpelieHHBbIX CTeNeHed pOACTBa,
Opak c HemeecrocoOHbIMU. [Ipu3HaHue
Opaka HeJeHCTBUTEIBHBIM OCYIIECTBIIS-
JI0Ch B cyeOHOM mopsiake [5].

CoracHo 3TOMy KoJIeKCy BBIOOp 0011ieit
(ammu OO TBOIHOMN, OCYIIECTBIISIICS
CaMHMH CyIIpyTaMH, TOrza Kak 10 peBOIIO-
LMY HA MIPUHATHE TBOWHOW (aMIUINH WIIH
(hamunin xeHsl TpeOOBANIOCH BbICOYaiiIee
cousBoneHue. [Ipomemypa pasBonma emie
Gonpiie ynpoctuiach. Kak u panee, npu
B3aMMHOM COIJIACHM CYHPYTOB Pa3BO[ MPO-
u3Boauics opranamu 3AI'C. [lena o pac-
TOp)KEHHH Opaka IO 3asiBICHHIO OJIHOTO 3
CYIPYTOB paccMaTpUBAJIMCh Kak Oeccriop-
HbIE eIMHOJIMYHO Cybel Oe3 yuacTus 3ace-
nareneid. B ciryuae HestBKH 000UX CyTIPyrOB
JIeNo ciymanock 3aouHo. Hukakux nokasza-
TENBCTB pacrajia CeMBH OT TeX, YTO pa3Bo-
JISITCst, He OBLTO HyXHO [5].

B 1923 rony B PCOCP nauanack pas-
paborka HOBoro kojekca. B 1925 romy
€ro BBIHECIM Ha BCEHApOIHOE O00CYyX-
nenue [6]. Uepes rox oH ObUT MPHHSAT, a
30 mas 1926 611 npunsT Kogekc 3akoHOB
0 ceMbe, OmeKe, Opake M aKkTax TpaxaaH-
ckoro cocrosHus YCCP wu pgelicTBoBan
6onee 40 et ¢ BHECEHHEM B HETO COOT-
BETCTBYIOIINX N3MECHEHHH.

Hambonee cymiecTBeHHBIM HOBOBBE-
nenneMm storo Konekca Oputo mpemocras-
JICHHE TIPaBOBOTO 3HAYEHUSI (PaKTUUECKUM
OpauHbIM OoTHOMmIEHHsIM. Perncrparms Gpa-
Ka He Oblla OTMEHEHa, HO (haKTHUECKue
OpayHble OTHOLIEHWS OBUIM BO MHOIOM
NPUpPaBHEHBI K 3apPErMCTPUPOBAHHOMY Opa-
Ky. Kozieke ycranaBnuBas eiMHbIN OpadHbIit
BO3pAacT JJIsl My>K4MH U >keHImH 18 et [7].

Pacropkenne Opaka B cyme ObLIO
OTMEHEHO COBCEM, M 3Ta (yHKIMs ObLIa
Bo3sioxkeHa Ha oprausl 3AI'C, mpuuem
0e3 BBI30Ba BTOPOTO CyNpyTa €My TOIBKO
coo0manock o ¢akre pazsona [8].

B 1968 rony Bmepsble ObLI MPUHSAT
00IECOr03HBII CEeMEIHO-TIPaBOBON aKT —



3akon 00 yrBepxkaeHurn OCHOB 3aKOHO-
narensctBa Coroza CCP U COMO3HBIX
pecrybnuk o Opake u cembe. B 1enom
PacXOXKICHHE MEXKY 3aKOHO/IATEILCTBOM
OT/ZENIbHBIX PECITYOIHK OBIIO HE CITUIIKOM
3HAYUTEJIbHBIM.

30 wmroms 1969 roma mnpuHEMAaeT-
cst Kogekc o Opake m cembe PCDCP
(20 wmronst 1969 roma YCCP). Cornacuo
ITOMY KOJIEKCY ITPU3HABAJICS TOJIBKO 3ape-
THCTPUPOBAaHHbIH Opak [9].

C 1aHHOTO BPEMEHM COBEPLICHCTBY-
eTcs IpoLeypa 3aKioueHus Opaka. Bso-
JIITCS. BCTYNHTENIBHOE CJIOBO BEAYIIETO
cBaieOHOW IIepeMOHHMH, OOMEH KOJbLia-
MH, MY3bIKaJIbHOE COIPOBOXKACHHE — BCE
TO, YTO IIUIO M3 NIIyOMHBI BEKOB U UMEIO
miybokue kopHu B Hapoae. Cospmarorcst
HoBBIe opraHbl 3AI'C — JIBopusr OGpako-

32 HHMH COXPaHWIOCh Ha3BaHHE CIIe
C COBETCKUX BPEMEH — «OpTaHbl 3alUCH
aKTOB rpaxkaHckoro coctosaus» (3AIC)
[13]. B Ykpaune no 2010 roga — «oprassl
pEeTUCTPALMK AKTOB TPAXKIAHCKOTO COCTO-
saus» (PAIC) [14].

Taxum 00pa3zom, pa3BUTHE 3aKOHOJA-
TENICTBA, PETYINPYIOIIETO PErHCTPALIUIO
aKTOB TPAXXAaHCKOTO COCTOSIHHUSI, MOXKHO
STANM3UpPOBATh  CIEAYIONM 00pa3oM
(cxema 1).

CoBpeMEeHHOE O0OIIECTBO  SIBISIETCS
JIOCTATOYHO TIPOTPECCHBHBIM, B CBSI3U
C 9THM M3MEHHJIMCh IPUOPUTETHI U B3IIIS-
bl HACEJICHHS, YTO MIPUBENIO K U3MEHEHHU-
SIM B 3aKOHOJIATEIILCTBE.

Tak, mnpouegypa TrocyaapCTBEHHOMH
peructpauuu Opaka, pacTOp)KeHus Opa-
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Ka HYyXJajlachb B YCOBEPLICHCTBOBAaHUH
U yIpOIIEeHNH (€CITU paHee 3aKOHOAATEIh
BKJIaJIbIBAJ B COJEPKAHNE HOPMBI, HAIIpU-
Mep, OTHOCHUTEJIBHO MECSYHOTO CpOKa
peructpanuu Opaka it OOZyMBIBAHUS
pelieHus1, CPOK JUIsl pacTOpKeHUsT Opaka,
JUTSL IPUMHAPEHHS CYyTNPYTOB, TO CETOIHS
9TO HE SBISCTCS aKTyaTbHBIM).

Ha cerogusmnuit nens Munucrep-
CTBOM [OCTHIIMM YKpPauHbl B TEUCHHUE
2016 roma BBe/IeHbI MMIIOTHEIE POEKTHI IT0
TOCYIapCTBEHHOM PEruCTpaLuu POXKACHUS
B pOAJOMaX, PEruCTpayy Opaka 3a CyTKHy,
MoJa4y 3asBIE€HUS O TOCYJapCTBEHHOM
perucTpanuu 6paka yepes BeO-moprail.

Panee momyuuTh CBHUAETENBCTBO O
POXKICHUH MOXHO OBLIO TOJNBKO B OTIEIE-
mrmu PAI'C mo MecTy >KWMTeNbCTBa ORHOTO

COYCTaHHUs, HEPEMOHHH KOTOPBIC I10 TOP- 1 JHopeBomo- | N Bomnpoc 3axnrouenus Opaka v BeIeHHS aKTOB TPak]l. COCT.
KECTBEHHOCTH 00psiia MpaKTHYECKH He JTan [HOHHBIH HAXOJIUJICS B BEICHUH IIEPKBU
YCTynaJId LIEpKOBHBIM.
CommacHo cr. 10 OcHoB mis peru-
cTpanuu Opaka OCHOBHBIM M HEIpPEMEH- ) IlepBrie R Jexper YCCP «O rpaxkgaHckoM Opake M O BEEHUH KHHOr
IEKPeThl  [—>| 3allMCH  aKTOB TIPAKIAHCKOIO  COCTOSHHS» M «
HBIM YCJIOBUEM OIPEAENIOCh B3aUMHOE yram Yxpla)mnm pacTopKeHH 6pa1<a§ 011910 1.
cornacue Oyaymux cynpyros [10]. Jannoe
MOJIOKEHHE TAKKE HAIILIO PEerIaMEHTAaIHIO0
B KOJICKCaX BCEX COIO3HBIX PECITYOIIHK. 3 N W3-3a rpaxnanckoir BoiiHel CK YCCP 1919 r. He Obun
[lo coBerckoMy cemeWHOMY TIpaBy ran H;i ;j:HCHK > BBeOEH B ACHCTBHE, 3TO MEpPBas MOMBITKA KOAU(DHKALNA
TaKO€ COITIaCHMEC HMMEJIO B BHIY KEJIAHHE CEMCHHOI'0 3aKOHOAATE/ILCTBA
(HamepeHHue) co3/1aTh MOKU3HEHHbIN Opay-
HbIi COI03. OIHAKO TO TMOJOXKEHHE He 4 CK 30 mas 1926 r. Konekc 3ak0HOB 0 cembe, oneke, Opake u
03HA4aJI0 BBIBOJ O HEPA3PHIBHOCTH Opaxa. 3Tan v ] axrer rpaxaanckoro cocrosinus YCCP
Benp coBeTckoe 3aKOHONATENBCTBO 3aMH- KpauH
TCPECOBAHO B COIAHMH KPCHKOH CCMBH, «O6 yBelMYEeHHH TOCYIapCTBEHHOW MOMOIM OepeMEHHBIM
a, CIIE/IOBATEINBHO, 1 Opak TPAaKTYeT, Kak JKCHIIMHAM, MHOTOJICTHBIM Y  OJIMHOKHM  Matepsm,
COIJIaCHE JMIT Ha €ro 3aKiIIOYCHHC, KaK Va3 YCWIEHHHM OXpaHbl MaTE€pUHCTBA W JETCTBA U 00
Ha CO3JaHHE TOXU3HEHHOro OpayHoro 5 Tpesumuym YCTAHOBJICHUM MOYETHOrO 3BaHUs  «MaTb-repoHHsI» U
coto3a [11].0cHoBoif mnst pa3Boma cuu- Sramn aBCCCCP |4 YUPEKICHUH opaeHa «MaTepuHcKkas crnaBay M Mexalu
Taycs HeloNMpaBUMBIii pactiaz cembu. [lpu 0T1§4IZIOM «Menans  marepuncTBa»: (dopma  Opaka:  «Toibko
OTCYTCTBHM y CYIPYTOB HECOBEPLIEHHO- L. 3apEeruCTPUPOBAHHBIA Opak pojKIaeT NpaBa U 00s3aHHOCTU
o cynpyroB Ne, pacTopxeHHe Opaka — TONBKO B CyAcOHOM
JIETHUX JETEeW UM CIIOPOB MO ITOBOAY UMY- HopaIKe
LIECTBA Pa3BOJ 10 B3aUMHOMY COIVIACHIO
ocymiecTBisuics B opranax 3AIC.
YIgne;[yeT OTMGTETI:, 410 OCHOBBI 3aKO- 27 wurons 1968 r. Ocuosel 3akoHogarensctBa CCCP u
. 6 Koneke 0 COIO3HBIX pecryonuk o Opake u cembe. Komeke o Opake u
HOZATeIbCTBA O OpaKke M CeMbe M CeMei- || )
ITan fpake ucembe [ | ceMbe VYkpanHel: 3akoH YCCPor 20 wuioHs 1969 .
HBIE KOJEKCHI COIO3HBIX DECHyOIHK He VKpaub serymu B oy 1 smsaps 1970 T.
Iy OTIpeZieTieHus] Opaka, Kak M paHee
JIeHCTBOBABIIIEE 3aKOHOJATENbCTBO. Bo
BPEMsl 3aKOHOJIATENLHOIO TIpoLEcca ObIH 15 mons 1973 r. «O HEKOTOPBIX BOIPOCAX, BOSHHUKIIMX B
MIOTIBITKY BHECTH TaKOE€ ONpezesicHHEe, HO Toctanosnen cynebHoil mpaktHke o npuMeHeHHH Kopekca o Opake n
JaHHBbIC IIPEIJIOKCHUS HE OBLIN YUYTEHBI 7 st HneHyMa IR CEMBC YKpaI/IHH». 31 aBrycra 1979 r. «O CyJIC6HOI/I
¥3-33 MHEHHS O TOM, YTO GpaK He Hcuep- ~Tan BCY MPaKTHKE B JIENaX O pacTOp)KeHUH Opakay. 25 maprta 1988r.
[TBIBACTCS JTHIIID MPU3HAKAMH, HMEIOMIH- «O mpakTHKE PacCMOTPEHHs CyAaMu Jel O PaCTOPKCHHU
MH IOpHIHYecKoe 3HaueHue [12]. Opara
Tax poaunace cucreMa OpraHoB peru-
CTpaliy aKTOB IPAKIAHCKOTO COCTOAHUA, 8 CK VkpanHst Cemeitnbiii kogeke Ykpauusl 10 suBaps 2002 r. BCTYnui B
CYHICCTBYIOIIAsA U CETOaHA. B HEKOTOPBIX JTar —=>| cuily C 1 SIHBapst 2003 .
crpanax (Hampumep, P® u bBenapycs)
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U3 POIMTENeH WM 10 MECTYy HaXOXKIICHUS
pomnoma. Takoii mopsiiok TpeboBai 3arpar
BpeMeHH Ha noe3ku B opradbl PAI'C u oxu-
nanus B ouepensix. C BBEACHHEM MUJIOTHO-
TO TIPOEKTa O TMOJy4YEHHH CBUJIETENHCTBA O
POKICHUH B POIIOME IPY BBIUCKE 3HAYH-
TETBFHO YHPOCTHIIACH MPOLEypa perucTpa-
. Co BpeMeHeM IUIaHUPYeTCsl BHEIPUTH
9Ty NPaKTUKY BE3/IE 10 YKpauHe.

C wnroms 2016 roma pacnmcarbcsi MOXKHO
B COKpaIlleHHbIE CPOKH — B TedeHue | JHs
C MOMEHTA IOJja4H 3asIBICHHSI O PErucTpa-
MK Opaka W NPHU OTCYTCTBHM YBaXKUTEIIb-
HBIX NPUYMH B COOTBETCTBUU C IHJIOTHBIM
npoektoM «bpak 3a cytkm». Briocnenctsumn
IUTAHUPYETCS. PACIPOCTPAHUTh TAKOH IOpsi-
JIOK Ha BCE PETHOHBI YKPauHBI, B TOM YHCIIE
U Ha CENTbCKYI0 MECTHOCTh. Kak mpenmyime-
CTBOM, TaK M HEJOCTaTKOM 3TOr0 IIPOEKTa
MOXXHO CUMTaTh (HakTop BPEMEHH: Tape He
TIPUJIETCS YKIIATh HECKOJIBKO MECSLIEB, OIHAKO
Opak, 3aKTFOUEHHBINH TaKuM 00pa3oM, MOKET
OKa3aTbCsl MOCTICIIHBIM, YTO He OyZeT cro-
coOCTBOBATh YKPETUICHUIO MHCTUTYTa Opaka.

Kpome Toro, Ha caiite Mupopmarm-
onHoro I'Tl MuHiocTa MOXXHO BOCHOJIB-
30BaTbCsl HEKOTOPHIMU JPYTUMH  yCIy-
raMH, CB3aHHBIMHU C aKTOBOW 3aIlHChIO,
HaIrpuMep, 3alucarbes IS oJla4u 3asiB-
JICHUSI O PETHCTpALUKM POXKACHUS peOeH-
ka. B nenom, B VYkpauHe uMeeT MecTo
JUHAMIKA CHIDKCHHS YPOBHSI PErHcTpa-
LMOHHOM Harpy3ku Ha opransl PAI'C,
YTO B ONpEAETEHHOH CTENEeHH CBS3aHO
CO CHIDKEHHEM YPOBHS POKIAEMOCTH
B CTpaHe M KOJMYECTBA PETHCTPALUU
OpaxoB, ¢ 2018 roga BiMsSHHE OKa3bIBAaET
nepenada 4acTu (QyHKIMH 10 perucrpa-
uun B LITAY (Llentp npemoctaBieHus
aIMUHHCTPATHBHBIX YCIIYT).

Tak, ycmyru PAI'C c¢ 11 okra6ps
2017 roma (momonmuenue KaOuHetom
MunuctpoB Ykpauns! llepeuns aaMunu-
CTPaTHBHBIX YCIIYT, B KOTOPHIX YKa3bIBaeT-
51, YTO B OPTaHbI HCTIOJTHUTENBHOM B1acTH,
KOTOpBIE IpefocTaBisitores yepes LITAY,
no6asistorest yeryrit PAI'C — n3meHeHust
B pacriopspkenre KMY Ne 523). ITpu stom
B pacriopsikeHud KaOmuHa npemxycmorpe-
HO, yTo npepocTtasienue yciayr PAI'C ocy-
LIECTBIISIETCS OTAEIAMU I'OCYJapCTBEHHOM
PErHCTPAlMK aKTOB IPaXKJaHCKOTO COCTO-
stHust ¥ yepes LITAY B agMuHECTpaTHBHO-
TEpPUTOPHANBHBIX €IUHUIAX U MepeIeHb
TaKUX YCIyr ompexensiercss MuHuncrep-
CTBOM focTHIMHU. TO €CTh, TMOJUepKUBa-
€TCs, UTO TIPETOCTABICHHE TAKUX YCIyT
OCYIIECTBIISIETCS HAa OCHOBE CONIACOBAH-
HBIX pENIeHHH MEXIy TeppUTOpHAIBHBI-

MH OpraHamMM MUHHCTEPCTBA FOCTULIUM
U OpraHaMu, KOTOPbIMH 00pa30BaHO TaKUe
LeHTpHl [15].

IpensnoxeHsl CIeayIOIIIe My TH COBEP-
[ICHCTBOBAHMUS M TMOBBIIICHHS ddeKTrB-
HOCTH JiesitennbHoCTH opranos PATC:

— PpacmpocTpaHEHHE INPOEeKTa perH-
CTpalii B POIIOME Ha BCE POIMIBHBIE
JIoMa B CTpaHe;

— pacmpocTpaHEHHE IPOEKTa PerH-
cTpanuy Opaka 3a CyTKH Ha BCE PETHOHBI
YKpaussl;

— peuieHHe TPoONEMbl  KaapoBOit
HEXBAaTKH KOMIIETEHTHBIX M OIIBITHBIX
CIeHUANIUCTOB (IIPOBEICHUE CEMUHAPOB,
TPEHUHTOB, KypCOB IIOBBINICHHS KBaJH-
¢ukanuu u 1.71.). M3-3a BBeieHust B opra-
Hax PAT'C momxHOCTH BBIE3THBIX PabOT-
HUKOB WJIM YCTaHOBIICHHS JAEXKYpCTBA
IITaTHBIX COTPYIHHUKOB B POIIOMAX, BO3-
HUKAeT podIeMa HeXBAaTKH COTPYIHHKOB
Ha MecTax. TakuM 00Opa3oM, BO3HHKAeT
OonbImasi  3arpy’)kK€HHOCTh Ha  OTJEINbI
u GosbIIve ouepey;

— TpelbyeT COBEpLIEHCTBOBAHUS, KaK
B (YHKIHOHAJIBHOCTH, TaK M TEXHUYE-
ckoro ypoBHs BeO-moptan «OoOpaiieHue
B cepe rocynapCTBEHHOH pErHCTpaluH
AKTOB TPXIAAHCKOTO COCTOSHUS» (Kak
IOKa3ajga IPakTHKa, OH HMEET MHOIO
HEIOCTAaTKOB M HEYJ00CTB). YCTpaHEHHE
TEXHHUECKUX MpobieM, aibTepHaTHBA
MIPOCTABIICHUS DIICKTPOHHON  IOIIHCH
WIA YOPOUICHUS TaHHOW TIPOIEIypHI,
yCTpaHEeHHe HEOOXOOMMOCTH B JIMYHOM
MIPUCYTCTBHH H T.1I.);

— B IIEPCNIEKTUBE HEOOXOIMMO CO3/1a-
HHE EIMHOTO TOCyAapCcTBEHHOro uHdop-
MAalMOHHOTO pecypca MEXIy CTpaHaMH,
I1€ MOXHO IOJydYaTh HH(OPMAIHIO O
POXXACHUH, CMEPTH, PErHCTpauuu Opa-
KOB / pa3BOfIOB U Ap. (Kak mpuMep, 4acto
HMHOCTPaHHbBIE TPaXIaHEe MOJb3YsICh TEM,
YTO HET BO3MOXXHOCTH IPOBEPUTH MX Ha
Haimure OpaKoB, MAIOT HE JOCTOBEpPHBIE
nanaele). [loaTomy HeoOxommmo anar-
THPOBAaTh CEMEWHOE 3aKOHOATEIECTBO
VYKpauHbl K HACTOSILIIEMY BPEMEHHU.

BoiBogbl. Urak, Opaunbie Tpamu-
uuu ykpaunueB B XVII — XIX BB. mou-
TH HE MEHSJIMCh Ha MPOTSHKEHHUH BEKOB.
C konma XVIII Beka OpavHo-ceMeiHbIe
OTHOILCHUS MTOJHOCTHIO KOHTPOJIHPOBajIa
LEepKOBb. Mojenb OpayHOro NOBEICHHS
YKpauHIIEB: BBICOKAs HHTCHCHUBHOCTH
OpauHOCTH, OOJIBIIOE paCTIPOCTPAHEHUE
paHHUX OpakoB, CE30HHBIE KOIEOAHMS
OpavyHOCTH B COOTBETCTBHH C CEIBCKOXO-
3SICTBEHHBIM W PEIIMTHO3HBIM IIHKIIOM,

pacnpocTpaHeHue Mojenad «Opak Ha
BCIO JKH3HBY», TO €CTh IpeKpalieHue opa-
Ka TOJBKO B Clly4ae OBJOBEHHUsS — Oblia
B 3HAYUTENBHOM Mepe TUMUYHON It
HACEJICHUS] JIOMHIYCTPUAIbHOrO 0OlIe-
ctBa. 11 3Ta Mozienb OpayHOCTH COXpaHU-
JIach U B IepBble necaTmiieTus XX Beka,
XOTsI OOIIECTBO, KOTOPOE YK€ IPOABHTA-
JIOCh TyTeM HWHIYCTpHUAIU3aINH, MTOTpe-
6oBano ee oOHOoBieHHA. OnHako Opau-
HO€ 3aKOHOJATENbCTBO, IOCTPOEHHOE
Ha MPUHLOUIAX PEJIMIHO3HOM MOpal,
(haKTHUECKH OCTABAJIOCh HEM3MEHHBIM JI0
«BEJIMKOTO PEBOJIIOLIMOHHOTO IEPeIoMay
BTOpOro aecsaruierus XX Beka. Cremy-
eT OTMETUTh, YTO M B Hayaie XXI Beka
Opak B VYKpaMHe COXpaHWJ OIIpeJie-
JICHHbIC TpPAJAUIMOHHBIE OCOOCHHOCTH.
Hacenenue VkpauHBl XapaKkTepu3yeTcs
BBICOKHM YPOBHEM OpadyHOCTH, W XOTS
COBpPEMEHHBIC IMBHJIM3AaLHOHHBIE 0CO-
OeHHOCTH Opaka — MOBBHIIICHHE BO3pacTa
BCTYIUICHHUS B Opak, ruropanu3anys Gopm
OpayHbIX OTHOIUCHUH — U MMEIOT MECTO
B YKpauHe, MeXIyHapOJHbIE COIOCTaB-
JICHUs. CBUJICTENIBCTBYIOT, YTO YKPaWHIIbI
paHbIlIe U Yallle perucTpUPYIOT Opak, 4yem
HacesieHHe OoNbIIMHCTBAa CTpaH EBpo-
mel. Bmecte ¢ TeM cTaOHIBHOCTH Opaka,
MozieNib «Opaka Ha BCIO JKH3HB)» OTOLILIA
B TPOIIIOE, M YK€ MHOTHE JeCsSTHIIe-
THST YKpanHa OTHOCHUTCS K TPYIIe CTpaH
¢ Haubosee BHICOKUM YPOBHEM Pa3BOIIOB
HaceJIeHusl.
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ITPABOBBIE ACITIEKTbBI CTAHIAAPTU3AIINHU
B MEJJUIIMHCKOM OTPACJIN YKPAUHBI

Huxounaii BACIOK,
acmupaHT KaeIphl IPaKIaHCKOTO U XO3SMCTBEHHOTO MpaBa
HannoHanpHOro yHHBEpCHTETa GHOPECYPCOB U IIPUPOIONONB30BAHUS YKPAHHBI

AHHOTALNUA

Ocy11ecTBIICH aHAIN3 3aKOHOATEIbCTBA 110 CTaHAAPTU3AIMU B MEIMIIMHCKOHN cde-
pe YkpauHbl. BbIACHEHO, 4TO Ha 3aKOHOAATENFHOM YPOBHE 3aKpEIUICHO 00s3aTenbHOe
COOJIONICHUE CTAH/IAPTOB KIMHUYECKUX PYKOBOJCTB, MEIULIMHCKUX CTAHJAPTOB, YHHU-
(UIMPOBAaHHBIX KIMHUYECKUX IPOTOKOJIOB, JOKAIBHBIX IIPOTOKOJIOB MEIMIIMHCKON
MOMOIIM HA NPUHIMIIAX JOKA3aTeIbHOH METUIIMHBI BCEMH YUPEKACHUIMH 3[PaBOOXpa-
HEHUs U QU3NYEeCKUMHU JIMLAMH — IPEANPHUHUMATEIIAMU. IHCTPYMEHTOM rocyjapcTBeH-
HOW TIOJIMTHKH CTaHAAPTU3AIMU B 37PABOOXPAHCHHU SIBISETCS KIMHHUUSCKUH ayIuT.
KauecTBo JIekapcTBEHHBIX CPEICTB oOecneunBatoT 29 cTaHIapTOB U YCTaHOBOK, peria-
MEHTHPYIOLIMX AEATENbHOCTh Ha dTanax (GapManeBTH4ecKoi pa3paboTKu, JOKINHAYE-
CKUX M KIIMHUYECKNX MCCIIEOBaHNH, TPOU3BOICTBA, TUCTPHOYIIMN U UX XPAHEHNSI.

KiroueBble ciioBa: crangapTi3aiys, CTaHAAPTbI, MEIUIIMHCKAs OTPACIIb, KIMHAYE-
CKHE PYKOBOJICTBA, MEJMUMHCKHE CTAHJAPThl, YHU(PUIMPOBAHHbIEC KIMHUYECKHE TPO-
TOKOJIBI, JIOKAJIbHBIE MTPOTOKOJIBI MEANIIMHCKOM ITOMOIIIH, TIOCTAaHOBJIECHUSL.
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SUMMARY

The analysis of legislation on standardization in the medical sphere of Ukraine has
been carried out. It has been found out that at the legislative level, obligatory observance
of standards of clinical guidelines, medical standards, unified clinical protocols, local
protocols of medical care on the basis of evidence-based medicine is established by all
health care institutions and entrepreneurs. A public health policy standardization tool is a
clinical audit. The quality of medicines provides, in general, 29 standards and guidelines
that regulate activities at the phases of pharmaceutical development, preclinical and
clinical research, production, distribution and storage.

Key words: standardization, standards, medical industry, clinical guidelines,
medical standards, unified clinical protocols, local medical records, guidelines.

IMocranoBka mpodiaembl. Pehopmu-
pOBaHHE YKPAUHCKOW CHCTEMBI 3[PaBOOX-
paHeHwUsl, KOTOPOe HAIPaBJICHO Ha yiyd-
IICHUE KauyeCTBa OKa3aHUs MEAMIIMHCKON
MOMOIIH, HE SIBJIIETCS BO3MOXKHBIM 0O€3
pEIIeHusT BOMPOCOB  CTaHIAPTU3AIIUN
(apmanieBTHUECKOU mesTenbHOCTH. Celd-
yac CTaHIApPTU3AIMsS PacCMaTpUBAETCS
KaK rapaHTHUs OXPaHbI 30POBbsI TPAXK/IaH,
0€30I1acCHOCTh W YMEHBILICHHE PHCKOB;
MEXaHN3M BHEIPEHUS] HOBBIX IpOrpec-
CHBHBIX  TEXHOJIOTHH;  JCHCTBEHHBIN
aCIeKT KOHKYpPEHTOCIIOCOOHOCTH OTeue-
CTBEHHOH METUIIMHCKOM MOMOIIH.

AKTyaJIbHOCTh TeMBbI HCCJIEI0BA-
Hus. Ilpomeccsl uHTErpamuu, uMILIE-
MEHTAIINU, KOTOPIE aKTHBHO MMPOUCXOMIST
B YKpauHe, TpeOYyIOT IPUBEACHUS CHCTE-

MBI CTaHIAPTOB B MEAMIMHCKOH cdepe
B COOTBETCTBHE C MEXYHApPOIHBIM 3aK0-
HOJATEIILCTBOM.

Tockonbky apmareBTudeckas aes-
TEJIFHOCTh HEpa3phIBHO CBs3aHA C OXpa-
HOW 370pOBBS, OHA, IMOMHMO MpOYETo,
0azupyeTcss M Ha PEryIHpYyIOIIEM BO3-
JIEHCTBIM YTIOJTHOMOYEHHBIX CyOBEKTOB
MyOIMYHOTO YIIpaBIEHUs Ha Te Tpolec-
Cbl, KOTOPbIE UMEIOT OTHOILCHUE U / WX
HETOCPEACTBEHHO CBsi3aHbl ¢ (hapMa-
LEBTUYECKON JeATEIbHOCTBIO, B YacT-
HOCTU CTaHJapTHU3allel INPOU3BOACTBA
JIEKapCTBEHHBIX CPEACTB U JHIEH3UPO-
BaHHEM IIPOU3BOACTBA JIEKAPCTBEHHBIX
CPEACTB M JIMIEH3UPOBAHHEM IPOU3BO-
gurenedd (hapMalleBTUYECKONW MPOAYKLIUH
[2, c. 42], a 37O, B CBOYO OUEpeb, TPeOyeT
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COBEPIICHCTBOBAHUS ~ COOTBETCTBYIOLIIE-
r0 HOPMAaTHBHO-NIPaBOBOTO OoOecreYeHHs
CTaHAAPTH3ALMI (bapmaneBTHUECKON
JeATEeIbHOCTH.

AHANU3 TMOCJEAHUX HCCIeI0BAHMIA
U nyosmmkammii. JlestenbHOCTh CyOBeK-
TOB IyONWYHOTO YMpaBieHHs B oOiacTi
CTaHIapTH3AlNH, CEPTU(HHUKALNN U JTHICH-
3upoBaHus (hapMaLeBTUUECKON OTpaciu
VYkpaunsl uccienosana H.B. Boink; rocy-
JApCTBEHHAsT IOJMTHKA CTaHIapTH3alNN
B YKpauHe ObLIa IIpPEeIMETOM HCCIe0Ba-
Hus A.I. PoroBoii; Bompocsl crangapTu-
3allMM MEJMIMHCKOW MOMOIIM M IyTH HX
peuenust 06o01eHs! B padote H.IT. Spomt
u C.H. Jlyneii-Tkau. Bmecte ¢ Tem, HOp-
MAaTHBHO-TIPaBOBBIM aCIEeKTaM CTaHAAPTHU-
3alliK B MEJMIIMHCKON cepe YKpauHbI He
YACISIOCH TOJDKHOE BHUMAHHE.

Heas u 3amaum crarbu. Ocymie-
CTBHUTbH aHAJIN3 COBPEMEHHOTO 3aKOHOJa-
TEJBCTBA 110 CTAHAAPTU3AIMU B MEAUIIIH-
ckoit chepe YkpauHBI.

MeToapl U UCHOIB30BAHHBIE MaTe-
puaibl. [Ipy HanMcaHuM CTaTbu IpU-
MEHEHbI CJIEAYIOUINEe METOIbI: aHalu3,
cuHTe3, 0000OuieHue. Marepuanamu
HCCIIEIOBaHUSl CTANU 3aKOHBI YKpauHbI,
HOPMAaTHBHO-TIPABOBBIC aKThl, HAay4HbIC
HCTOYHUKH U TOMY MOI00HOE.

H3no:xkenne 0CHOBHOTO MaTepHaJa.
3akoH Ykpamubel «O CcTaHZApTH3AIII»
OTIpeieNsieT MMOHATHE «CTaHJapTH3AIMSY,
[leJTb CTAaHIApTH3alUH, OCHOBHBIE NPHH-
LUITBI TOCYJapCTBEHHO MONNUTHKH B ce-
pe CTaHIApTH3aLMH, CPEIH KOTOPBIX —
obecriedeHre OXpaHbl )KU3HH U 3[J0POBBSI.
B nokymeHTe craHgapTusanus orpene-
JISIeTCS KaK JIeSITeNIbHOCTh, CYTh KOTOPOI
COCTOMT B YCTAQHOBJICHHH IOJIOXKEHU 115
BCEOOIIEr0o M MHOTOKPAaTHOTO HCHOJIb-
30BaHUS B OTHOLICHUH MMEIOIIUXCS TN
MMOTEeHIMAIBHBIX 337a4 W HampasjieHa Ha
JOCTIDKEHNE ONTHMAIIBHOHN CTETIeHH yIIO-
PSIOYEHHOCTH B OTIpeNesIeHHON 00JIacTi
[11, cT. 1058].

MenuuuHckre U (hapManeBTHIeCKHe
CTaHAApPThI B YKpauHe YTBEPKICHBI COOT-
BETCTBYOLIMMH HOPMATHBHO-IIPABOBBIMU
aKTaMHM ¥ SBISAIOTCA MOIIHBIM HHCTPY-
MEHTOM CTAaHJapPTU3ALUH B MEIULIUHCKOM
ctepe cTpaHsbI.

Cratbss 14 «OCHOB 3aKOHOJATEIb-
cTBa YKpawWHBI O 3APABOOXPAHCHHN» OT
19 HOs16ps1 1992 [4] ompenemnsieT oTpacie-
BBIE CTAH/IAPTHI B O0JIACTH 37PaBOOXPaHE-
Hust. UMu sBIISIIOTCS:

— CTaHAapT MEAUIMHCKOH ITOMOIIH
(MEIMIIMHCKUH CTaHAApT) KaK COBOKYII-

HOCTb HOpPM, IIpaBWJI M HOPMAaTHBOB, a
TaKKe TMoKa3aTesei (MHAMKaTopoB) Kave-
CTBa OKa3aHUS MEIMIMHCKOH HOMOIIH
COOTBETCTBYIOILIETO BHJA, KOTOpBIE pa3-
pabaThIBalOTCS C Y4ETOM COBPEMEHHOTO
YPOBHSI Pa3BUTHSI MEIULIMHCKOH HayKH
U MIPaKTHKHY;

— KJIMHWYECKHH TIPOTOKON (yHUOH-
LUPOBAHHBINA TOKYMEHT), KOTOPBIil ompe-
nessieT TpeOoBaHUs K TUarHOCTHYECKHM,
ne4eOHBIM, TPOGUIAKTHIECKUM U peadu-
JIUTAlMOHHBIM METOJaM OKa3aHHs MeHu-
LIMHCKOW NOMOIIM M UX I0CJIEI0BaTelIb-
HOCTb;

— Ttabenb MaTepuarbHO-TEXHHYECKO-
r0 OCHAILEHHUS, KOTOPBIH oOIpeaenser
MUHUMAIIBHBINA TepeYeHb 000PYI0BaHuUs,
YCTPOWCTB U CPEICTB, HEOOXOAMMBIX IS
OCHAIIICHUST KOHKPETHOTO THIIA YYpExkK-
NIeHHs 3[PAaBOOXPAHEHUs, €ro IoIpas-
NeNeHns, a TakXke I oOecredeHust
JIeITebHOCTH (PU3HUECKUX JIHI[ — Ipe/-
MpUHUMATEICH, OCYIIECTBIISIFOIITIX
XO3AHCTBCHHYIO JESTEILHOCTD 110 ME/H-
LIMHCKOW IIPAKTHKE 110 OHNpeJeTIeHHOH
CHEHAIBHOCTH (CIELHAIBHOCTIM);

— JICKapCTBEHHBI (OpMyIsp Kak
nepevyeHb 3aperuCTPUPOBAHHBIX B YKpa-
WHE JIEKapCTBEHHBIX CPEICTB, BKIJIOYAs
JeKapcTBa ¢ JI0Ka3aHHOU 3((EKTUBHO-
CTBIO, JIOIyCTUMBIM ypOBHEM Oe3omac-
HOCTH, TPUMEHEHHE KOTOPBIX SBISETCS
9KOHOMHYECKH MPUCMIICMBIM.

DopmMupoBaHNe CHCTEMBI CTaHIApTOB
MEIHUIIHCKON TIOMOIIM ¥ TPEXYPOBHEBOM
cucTeMbl (hOPMYIISIPOB  JICKAPCTBEHHBIX
CpencTB B YKpaumHE OCYIIECTBIISIOCH
napajuienbHo. TpexypoBHeBas CHCTEMa
(GOpMyIISIDOB  JIEKapCTBEHHBIX CPEICTB
B HAcTosIIee BpeMs IpeaycMaTpUBAcT
(benepanbHble, perHOHAIBHBIC M JIOKAIIb-
Hble ypoBHHU. VX co3nanue U 0OHOBICHHUE
mpexycMotpeHo [Ipukazom M3 YikpauHst
«O co3mannn  (HOPMYISIPHON CHCTEMBI
obecrieueHNsT JIEKapCTBEHHBIMH ~ Cpell-
CTBaMH YUYPEXKICHHU 31paBOOXPAHCHHS
ot 22 uronst 2009 . Ne 529 [13].

Co0monieHre  CTaHIapTOB  MEAWLIMH-
CKOH 1oMoIY (MEJMIMHCKUX CTaH/IapToB),
KIMHUYECKUX TPOTOKOJIOB, Tabesei Mare-
PHATIbHO-TEXHUYECKOTO OCHALICHUS SIBIIS-
ercst 00513aTeNbHbBIM JULSL BCEX YUPEeXKICHUH
3ApAaBOOXPAHEHMs, a TaKKe (QU3NYECKHX
JMIL — TIpeIpHHUMATeNIei, KOTopble Ocy-
IIECTBIISIOT XO3SHCTBEHHYIO JIEITENFHOCTD
10 MEIUITMHCKON MpaKTHKe [5].

B ncnonnenne npukaza M3 YkpanHs!
«006 ytBepxaennn KoHnenuu ynpasie-
HHSI KaueCTBOM MEAMIMHCKOH MOMOIIH

B 00JIaCTH 3/{paBOOXpaHEHHs B YKpanHe
Ha nepuon 10 2020 romga» ot 1 aBrycra
2011 r. Ne 454 noarorosnen npukasz «O0
yTBepxAeHnu OTpacieBoil ImporpamMMbl
CTaHAAPTU3ALNUN METULIUHCKOH MOMOLIH
Ha nepuox 10 2020 roga» ot 16 ceHTIOpst
2011 . Ne 597, xoropas mpemycmarpu-
BaeT pa3pabOTKy KOMIUIEKCA MepOIpH-
SITUH BHEAPEHUS B TIPAKTUKY MEXaHU3-
MOB KIIMHUYECKOTO ay[HuTa YUPEKICHUI
37IpaBOOXpaHEHNs, pa3pabOTKy WK ajarn-
TalMIO0, IPOCMOTP HJIM OOHOBJICHHE KIIH-
HUYECKUX PEKOMEHIAlUuil MEAMIMHCKUX
CTaH/aPTOB — KIIMHUYECKHUX MPOTOKOJIOB
B cooTBeTcTBHH ¢ [Topsiakom pazpaboTky,
anpobanuu (MMIOTHOTO TECTUPOBAHUS)
U BHEAPEHMS] KIMHUYECKUX IPOTOKOJIOB,
CTaH/IapPTOB MEIUIIMHCKOW TToMo1H [7].
B cootBerctBun ¢ OtpacneBoii mpo-
TpaMMOIl  CTaHAAPTU3AIMHA  MEAWIIH-
ckoit momonmm Ha mepuox no 2020 roma
CHCTEeMa CTaHIAPTU3AIMK (OPMHUPYETCS
Ha OCHOBe OOWIeH Ki1accu(UKAIMOHHON
CTPYKTYpbl OOBEKTOB CTaHJapTU3ALUU
U BKJIOYaeT Habop JIOKyMEHTOB, 00beH-
HEHHBIX OOLIMMH KJIacCH(DUKAMOHHBIMU
NpU3HAaKaMU U (QYHKIMOHAJIBHBIM Ha3Ha-
YEHHEM: CTaHJApThl; KIMHUYECKHE IIPO-
TOKOJIBI; KJIMHUYECKHE PEKOMEH/AlNH;
(hopMynspBl  JICKAPCTBEHHBIX ~ CPEACTB;
KJIaccu(HUKaTOpbl; HOPMATHBHBIC JOKY-
MeHTHL. JIOKyMEHTBI, KOTOpHIe OymyT
HCTIONIB30BaThCsl B CTAaHAAPTaxX CHCTEMBI
3/[paBOOXpaHeHus, OyayT IperycMarpH-
BaTh OOLIErOCyapCTBEHHBII YpOBEHbD [7].
Taxke, cormracHo OTtpacneBoil mpo-
rpamMme, O0OBEKTaMM CTaHJApPTU3ALUH
B 3/[paBOOXPAHEHUM SBISIOTCS Opra-
HHU3AL[MOHHBIE TEXHOJOTHH; MEAULMH-
CKHE YCIIyTH; MEIULUHCKUE TEXHOJIOTUH
(TEXHONOTUY  BBINOJHEHUS  MEAUIMH-
CKHUX YCIIyT); TeXHH4Yeckoe obecrede-
HHUE BBIIIOJIHCHHS MEIUIMHCKUX YCIYT;
KauecTBO (PEe3yJabTaTUBHOCTH) MEIUIIHH-
CKUX YCIIyT; KBalu(HKalusi IepCcoHaa;
MEJUKaMEHTO3HOE O00eCIleueHue; yder-
HO-OTYETHasl JTOKyMEHTanus; WHpOopMa-
IIMOHHBIC TEXHOJIOTMH; 3KOHOMUYECKHE
aCIIeKThl B MEIUIIMHE; TPeOOBAaHUS CaHU-
TapHOro pexuma. MHCTpymMeHTOM rocy-
JTAPCTBEHHOMH MOJIUTHKU CTaHIAPTU3ALUI
B 3]paBOOXPAHEHUH SIBIACTCS KIIMHUYE-
ckuil aymut, 4to mpexycMmorpeno Otpac-
JIEBOH IPOTrpaMMoN cTaHzapTH3anuu [7].
[Ipuxazom M3 Vkpaunsr «O co3na-
HUU ¥ BHEAPEHWH MEIHKO-TEXHOJIOTH-
YeCKHX JOKYMEHTOB II0 CTaHIapTH3a-
OUU MEIUIMHCKOW ITOMOIIN B CHCTEME
MuHHCTEpCTBa 3ApaBOOXpaHeHMs] YKpa-



uHBD) 0T 28 centadps 2012 . Ne 751 [12]
ObUT YTBEPXkKJEH PAA B3aMMOIOIOJIHSIIO-
IMAX JOKYMEHTOB IO CTaHAApTH3aLUH,
B yacTHOCTH: «Meroauka pa3paboTku
U BHEAPEHUS MEIULIMHCKHX CTaHOap-
TOB (yHH(HUUHUPOBAHHBIX KIMHHUYECKHX
MIPOTOKOJIOB) MEAUITMHCKON IOMOIIH Ha
MPHUHIUIAX 0Ka3aTeIbHON MEINIIMHEBIY;
«Metonnka pa3paboTKu CHCTEMBI MH]HU-
KaTOpOB KadyecTBa MEIUIIMHCKOW ITOMO-
mmy»; «[lomoxeHne o MyJIBTHANCIUILIN-
HapHO# paboueil rpymnme mo pazpaboTke
MEIUIMHCKUX CTaHAapTOB (YHU(HIH-
POBaHHBIX KJIMHHYECKUX ITPOTOKOJIOB)
MEIUIMHCKOW IOMOIIM Ha NPHHIMIAX
IOKa3aTeJIbHOM MeAuUMHBD); «Ilomoxe-
HHE O pEecTpe MeIUKO-TEeXHOJIOTHYE-
CKHUX JOKyMEHTOB IO CTaHJIApTU3AL[UH
MEAHUIIUHCKOHN ITOMOIIIN.

I'ocynapcTBenHOE MpEIIpUATUE
«l'ocyapcTBEeHHBIN JKCHEPTHBIA LIEHTP
M3 Vkpauns» 1o [Ipukasy M3 Ykpaussl
ot 8 okTs10pst 2012 . Ne 786 cTan riiaBHEIM
B 00J1aCTH 3aKJIIOYEHHS MEAUKO-TEXHOJIO-
I'MYECKUX JIOKYMEHTOB I10 CTaH/apTu3a-
MM MEIUIMHCKON IOMOIH, IPOEKTOB
HOPMATHBHBIX AaKTOB I10 MEIHIMHCKO-
MY, B TOM 4uciie U (hapMalieBTHYECKOMY
00CITY)KMBaHUIO U (papMaKOHA30DYy.

B ycnoBmsix pasBHTHS yKPaMHCKO-
ro rocyaapcTBa BO Bcex cdepax oOie-
CTBEHHOH >KHM3HH ITOCTENEHHO (hopMHpY-
€TCSI M HOBas CHUCTEMa CTaHIapTH3ALUHI
MEIUIIMHCKOM MTOMOIIN C MCHONb30BaHU-
€M METOIWKH pa3pabdOTKH KIMHUYECKHX
PYKOBOJCTB, MEIMIMHCKHX CTaHIapTOB,
YHUGUIUPOBAHHBIX KIMHUYECKHX IIPO-
TOKOJIOB, JIOKAJIbHBIX IPOTOKOJIOB MEAHU-
[IMHCKOH TOMOIIM Ha NPHHIMIAX JIOKa-
3arenbHOM MeauuuHbl. K ee mpusHakam
OTHOCHT:

— HaIU4ue TpPeX THUIOB JOKYMEH-
TOB: KIMHHYECKHE DPYKOBOJICTBA, MEAH-
[UHCKHE CTaHJapTHl, KIMHUYECKUE TPo-
TOKOJTBI;

— CO3/1aHHe KIMHUYECKHX ITPOTOKO-
JIOB MEAWIIMHCKON TIOMOIIN W MEAWIMH-
CKHX CTaHIapTOB Ha OCHOBE NMPHUHIMIIOB
JIOKa3aTeIbHON MEJUIIMHBL;

— pa3paboTKa MEAMKO-TEXHOJIOTHYe-
CKUX JOKYMEHTOB MYJbTHAUCLUUILIMHAP-
HBIMHU TPYIIIAMH;

— IIPEJCTaBICHHBIE JIOKYMEHThI UMe-
I0T CPOK IOCIEAYIOLIEro IepecMoTpa
U MPOXOIAT ATall MyOIMIHOTO 00CyXkIie-
Hust [14].

Knmandeckne pyKoOBOICTBA JTOJKHBI
MIpOTIaraHANPOBaTh KaueCTBEHHYIO OXpa-
HY 3/10pOBbS HM3-3a TpUMEHEeHHs dPQex-

TUBHOM KJIMHHUYECKOM mpakTtuku. Ilpu
CTaH/IapTU3aLNN MEIUIHHCKOW MOMOLIN
JOJDKHBI CO3/1aBaThCsl IAKEThl COOTBET-
CTBYIOIIMX JOKYMEHTOB, IIpEaycMaTpu-
BAOLINE aJaNTHPOBAHHYIO KIMHUYECKYIO
YCTaHOBKY, YHH(HLIUPOBAHHBIC KINHHU-
4yeckue NpoTokonasl. CTaHDapT W yHH-
(UIMPOBaHHBIA TIPOTOKON HAINpPaBIICHBI
Ha oOecrieuenne d¢dexTuBHOCTH, Kaue-
CTBa W PaBHBIX BO3MOXKHOCTEH IOCTymHa
K MEIUIIMHCKOW MOMOIIY TalHeHTOB Ha
OCHOBE JIaHHBIX JI0Ka3aTeIbHOW MEIHIH-
HbI, YCTAHOBJICHUS EIMHBIX TPeOOBaHMH
1o NpOGUIAKTHKE, JUATHOCTHKE, Jede-
HUIO U peabuiuTanuu OOJBbHBIX B COOT-
BETCTBUM C KIMHUYECKUMH PYKOBOI-
CTBaMH, pa3pabOTaHHBIMU MO NPHHIMITY
JIOKa3aTenbHON MeIUIUHEI [15].

Ceifiuac mpukazamMu MUHHCTEpPCTBA
3/[PaBOOXPAHEHUST YKpaWHBI YTBEPKIE-
HBl 93 amanTHpOBaHHBIE KIMHHYECKHE
PYKOBOZICTBa, KOTOPHIE PEKOMEHOBAHEI
B KaueCTBE MCTOYHHKA JIydIlIel KINHUYe-
CKOH NMpPaKTHKU; 5 CTaHIapTOB MEAUIIMH-
ckoii momomy; 123 yHHUHUIHMPOBAHHBIX
KJIMHUYECKUX TPOTOKOJIOB MEJHUIIHCKON
nomou. MHUHHCTEPCTBOM — 31PaBOOX-
paHeHUs] YKpauHbl TaKXK€ YTBEPIKICHBI
22 mpoTokoia MEAULUHCKOH CEecTpbl
(penpamepa, axymepku) u 36 mpOTOKO-
70B nipoBusopa (dapmaresra) [12].

Kak ytBepxxmaer A.I. Poroga,
B HACTOAIIEE BpeMsl CTaHIApTHl B MEIU-
OUHCKON cdepe VYKpauHbl HYKAAIOTCS
B OOHOBJIGHHH Ha OCHOBE JAaHHBIX JOKa-
3arenbHOM MenuuuHbel. K mpuopurteram
TOCYAapCTBEHHOU MOJIUTHKU B MEIMIMH-
CKOH OTpaciii OHa OTHOCHUT: MEPEOpPHEH-
TAUUI0 TNPAKTUKYIOMNX MEIUIMHCKHX
pPabOTHHKOB HA UCIIOIB30BAaHKUE CTAaHMAP-
TOB; o0ecreueHe COOTBETCTBUS YHU(DH-
[UPOBAHHBIX M JIOKAJBHBIX IPOTOKOJIOB
MEIUIIMHCKOM ITOMOIIY; HCIOJIb30BaHHUE
MEIUIMHCKIMH pabOTHHKaMH JOKa3a-
TEJIHHON MEUIMHKI U Tak aajuee [14].

KagecTBO JIeKapCTBEHHBIX CpE/ICTB
B YKpanHe perynupyercsi 3akoHOM YKpa-
uHbl «O JIEKapCTBEHHBIX CPEICTBAaX»
u 175 HOpMAaTUBHBIMU JOKYMEHTaMH,
B CBOE BpeMs o00peHHbIMH KabuneToM
MunuctpoB Ykpaussl, MUHUCTEPCTBOM
3/IpaBOOXpaHeHHs] YKpauHbl. JloMUHAHT-
HOE€ MECTO CpeIH 3THX JOKYMEHTOB MpH-
HAJJISKUT 28 CTaHAapTaM U YCTaHOBKaM.
VIMeHHO OHH PErTaMEHTUPYIOT HESITeNb-
HOCTh Ha oJTamax (apMaleBTHIECKON
pa3paboTKH, TOKIMHUYECKUX U KIIMHAYe-
CKUX HCCIIIOBaHHMH, TPOU3BOJICTBA, JUC-
TPUOYIIMM W XpaHEHUsS JEKapCTBEHHBIX
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cpenactB[1,c. 72]. B2017 r. Obuia npunsita
ycraHoBka «Hannexaras npakruka ¢dap-
MakoHagzopa M3 Vkpaunbsl (GPhVP)y,
ycTaHOBKa «JIekapCTBEHHBIE CPEACTBA.
Hannesxamias anteunas npakruka (GPP)»
HaXOJMTCS Ha CTAJUH 00CYKICHHS.

TocynapctBennas ®@apmakones Ykpa-
WHBI SIBISIETCS KOMIUIEKCHBIM HOpMa-
THUBHBIM JIOKyMEHTOM B 00JIacTH CTaH-
JapTU3alUK  JICKAPCTBEHHBIX  CPEICTB,
B KOTOpOW HAILIM MECTO COBPEMCHHBIC
CTaHIapThl KayecTBa JIEKApPCTBEHHBIX
(opm, JIEKapCTBEHHBIX CPEJICTB U UX KOM-
TIOHEHTOB, METO/IbI aHAJIM3a U UCTIBITAaHUH
[10, ct. 86.].

B npukaze M3 Ykpaunst «O06 yTBepK-
nennn Konuenuuu pa3sutus dapmaies-
THYECKOTO CEKTOpa OTpaciu 3IpaBOOX-
paneHust Ykpaunsl Ha 2011-2020 rogsm»
ot 13 mapra 2008 . Ne 127 [9] yka3zsI-
BaeTCs, YTO 0OECIICYCHHE KauecTBa Mpo-
IOYKLUUH U YCIIYT, U3BECTHBIX B MUPE IO
HazBaHUsAMH Hajnexamed (GMP), xim-
Hnueckoit (GCP), nabopatopuoii (GLP),
muctpudbtotopckoit  (GDP), anteunoit
(GPP) mpaxTuk, Hamiexameil HpakTH-
ku no ¢apmakonamzopy (GPhVP), ocy-
LIECTBIIICTCA 4epe3 JIMLCH3UPOBAHUE
W aKKpPEeOUTALMI0O Ha NPEANpPUSATHAX
U opraHu3anusax (apMaleBTUYECKOTO
CEKTOpa 10 MEXIYHapOAHBIM CTaHAAp-
tam cuctembl. CraHgaptuzanuio ¢ap-
MAaIleBTHYECKOW MPOJYKIHH IPOBOIUT
OkcneptHbiit  CoBeT cTaHIapTU3ALMA
U TEXHHYECKOTO PEryJHpOBaHHUs MO pas-
paboTke ¥ BHEAPEHUIO HaJyIexKaluei
npousBoncTBeHHO# (GMP), nuctpubpio-
topckoit (GDP), nmabGoparopnoit (GLP)
u kuandeckoit (GCP) mpakTuk.

YuurteiBas TO, 4YTO 3aKOHOM YKpawu-
Hbl «O JIEKapCTBEHHBIX CPEICTBaX» HE
YpEryIupoBaHbl TPEeOOBaHHS K CHCTEME
CTaHIapTU3aLUH (bapmaneBTHUECKON
MIPOAYKIUHU U HE OIPENENCHO CIIeIHallb-
HO YIOJHOMOYEHHOTO OpraHa HCIIOJIHH-
TEJIbHOMU BJIACTH B cpepe cTaHIapTU3aLuU
(apmarieBTHUECKON TPOAYKIMH, (YHK-
LM IIEHTPAJIBHOTO OPraHa UCIIOJIHUTEIb-
HOHM BJacTu B 0oOJIACTH CTaHIApTU3ALUU
(apManeBTHUECKON MPOAYKIIMHU OCYLIECT-
BJIIeT MUHHCTEPCTBO 3/IPaBOOXPAHECHUS
VYkpaunsl [10]. [Ipukazom M3 VYkpaunst
ot 14 cents0ps 2005 . Ne 471 yTBepxIeH
cranaapt 42-1.0: 2005 «dapmaneBtrue-
ckasg nponykiusa. Cucrema craHIapTH-
3anum» [8], KOTOPBIH SBISIETCS TEPBBIM
OCHOBHBIM cTaHaapToM M3 VkpauHbl 10
CHCTEME CTaHIapTU3aluu (hapManeBTH-
YeCKO# MPOYKIIUH.
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B 2013 . MuHucTEpCTBO 31paBOOXpa-
HeHust YkpauHsl yrBepawno [Tnan mepo-
npusATUd 1o BbINOJIHEHUIO KoHuenmun
pa3BuTHA (BapMaleBTHYECKOIO CEKTopa
OTpaciii 37paBOOXPAHEHUS] YKPaWUHBI Ha
2011-2020 1T, TIE cpeau MPOYHX yKa3aHb
CIIEAYIOIIHE 33 [adH: IPOJOKEHUE pa3pa-
0OTKH, COBEPIICHCTBOBAHHS M BHEPEHHUS
CTaHJAPTOB HAUIEKAIINX IIPAKTHK, A TaK-
K€ KOHTPOJIb 33 UX coOoneHneM; 0OHOB-
neane [ocymapcTBeHHOro — (hopmyssipa
JICKapCTBEHHBIX CPEICTB M COBEPILCH-
CTBOBaHME HOPMAaTHBHOM 0a3bl 110 (yHK-
LIHOHUPOBAHUIO (QOPMYIIIPHOH CHUCTEMBI;
MOHHMTOPUHI' 3a COOJIOZICHHEM HPOTO-
KOJIOB mpoBu30pa ((hapmaineBra) U HOPM
OTHYecKoro koziekca (GapmMaleBTHYeCKUX
pabOTHUKOB YKpauHbI; CHCTEMaTHYECKas
axtyanusauusa [ocynapcreennoit ®apma-
KoTleM YKpauWHbI, pa3paboTka KPUTEpHUEB
aKKpeIUTAllMH aNTCYHBIX YYPEKICHHN
W COBEPUICHCTBOBAaHHWE HOPMAaTHUBHOI
0a3bl 110 UX AESTEITLHOCTH; YTBEPKICHHS
EKCTEeMIIOPAJIbHUX PELENTYP JICKAPCTBEH-
HBIX CpEe/CTB U Tak janee [1].

IIpuxazom M3 VYkpaunsr «O rocy-
JApCTBEHHOM  peructpauuu  (mepepe-
THCTpPAaLlMM) JIGKApPCTBEHHBIX  CPE/ICTB
(MEIUIIMHCKUX ~HMMMYHOOHOJIOTHYECKUX
[pernaparoB) M BHECCHHUS W3MCHECHUI
B PETUCTpAllMOHHBIE MaTepualbl OT
17 01. 2018 r. [6] ocymecTBIAETCS PEeTH-
cTpanus 1 BHeceHue B [ocymapcTBeHHBII
peecTp JIeKapCTBEHHBIX CpPEICTB YKpau-
Hbl (MEAWIIMHCKAX HWMMYyHOOHOIOTHYe-
CKUX IIPEraparoB) CONIACHO HEPEHIo,
U BHOCSITCS U3MEHEHHs B PErHCTPAlMOH-
HBle MaTepuaibl [ocynapcTBEHHOTO pee-
CTpa JICKAPCTBEHHBIX CPEACTB YKPaWUHBI
(MEOMIMHCKAE HMMMYHOOHOIOTHYECKHE
IIpernaparkl) COMACHO MEePEYHIO.

IIo cocrosumo nHa 08.01.2017 r
B ['0OCcymapcTBEHHOM peecTpe JIeKapCTBEH-
HBIX CPEACTB YKPaWHBI COICPIKUTCS
12 874 nexapcTBeHHBIX cpencTs. [1o mpo-
HCXOXKICHUIO 00Iee KOJIMYEeCTBO JieKap-
CTBEHHBIX CPEACTB cocTouT U3 3 887 oTeue-
ctBeHHBIX (30,19%) 1 8 987 MHOCTpaHHBIX
(69,81%) [3].

BeiBoabpl. HTak, B MEOUIIMHCKOMN
chepe YkpauHbl CTaHIApTU3ALUH IO[-
JIeKaT OpraHU3aLHOHHBIE TEXHOJIOTHHY;
MEJULUHCKHE YCIyTH; MEIULUHCKUEC
TEXHOJIOTHH, TEXHHUYECKOe obecreue-
HHE BBINOJHCHHS MEIULIUHCKHX YCIIYT;
KauecTBO (pe3yabTaTHBHOCTH) MEIUIIMH-
CKHX YCIIyT; KBaNIM(HUKaIUs IepcoHama;
MeIMKaMEeHTO3HOe OO0eCIeueHne; ydJer-
HO-OTYETHAsl JIOKyMEHTauus; WH(popMa-

LUOHHBIE TEXHOJOTHH; 3KOHOMHYECKHE
aCIIeKThl B MEUIIMHE; TPeOOBaHUS CaHU-
TapHOro pexkuma. OYHKIUM IEHTpaib-
HOTO OpraHa UCIOJIHUTENbHON BIACTH IO
CTaH/JAPTHU3ALMU B MEIULUHCKOH cdepe
BBHINONHSIET MHHUCTEPCTBO 3IpaBOOXpa-
HEHUS YKpauHsbL.

B cTpane Ha 3aKOHOIaTEIEHOM YPOBHE
3aKpeIICHO 00s3aTelIbHOE COONIOICHHUE
CTaHJAPTOB KIMHHUYECKUX PYKOBOJCTB,
YHADUIH-
POBaHHBIX KIMHUYECKHX IPOTOKOJIOB,
JIOKaNbHBIX IPOTOKOJIOB MEAUIMHCKOM
MOMOILIY Ha NMPHUHIMINAX J0Ka3aTeIbHOM
MEJIUIMHBl BCEMH YUPEXKICHUSAMH 31pa-
BOOXpaHEHUS U (PU3NUECKUMH JIULAMH —
MPEATNPUHUMATEISIMU, KOTOPBIE OCYIIECT-
BIISTIIOT XO3SHCTBEHHYIO JESITENbHOCTH I10
MEJMLUHCKON IpakTtuke. MHCTpyMeHTOM
TOCYJapCTBEHHOH ITOMUTHKU CTaHIAPTHU-
3aIUH B 3PaBOOXPAHEHHN SIBISETCS KIIN-
HUYECKUH ayuT.

CrannmapTu3zanus (apmaneBTHye-
CKOTO CEKTOpa OCYIIECTBIISIETCA 4Yepe3
JIULEH3UPOBAaHNE W aKKPEAMUTALMI0 Ha
NPEANPUATHSIX U OpPraHu3alusX o
MEXIYHApOAHBIM CTaHIAPTaM CHCTEMBI.
CranpapTu3anusi CBsi3aHa C CO3JaHUEM
CTaHAaPTOB C LIEJbI0 JaJbHEHIIeH cepTu-
(buKkamu JekapcTBeHHbIX cpencts. Ceil-
4Jac B YKpauHe JeicTByeT 29 cTaHIapToB
1 YCTaHOBOK, PENIaMEHTHPYIOIINX aes-
TENBHOCTH Ha ATanax (papMareBTHIeCKoi
pa3paboTKH, TOKIMHIYECKUX ¥ KIMHUIE-
CKHX HCCIIeIOBaHUH, TPOU3BOICTBA, JAHC-
TpUOYLIMM W XPAHEHUs JICKAPCTBEHHBIX
cpeacTB. JlekapCTBEHHBIE CPEACTBA BHO-
catcst B [ocynapcTBeHHBIH peecTp Jiekap-
CTBEHHBIX CPEACTB YKPaUHBI.
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VIK 347.6

K BOIIPOCY O ITIPU3HAKAX UICTOYHUKOB
CEMEHMHOTIO IIPABA

Baagumup BATPAC,
KaHIU/JIAT OPUANYECKHX HAYK, TOLCHT,
mpodeccop XMETbHUIKOTO YHHBEPCUTETA YIPABICHHUS U [IpaBa
numenu Jleonnna FO3pkoBa

AHHOTAOUSA

B craTbe npoaHanM3upOBaHbl B3IABI YKPAMHCKUX U 3apyOeKHBIX Y4EHBIX-IIPABO-
BEJIOB OTHOCHUTEJIBHO OINPE/ICJICHUS IIPU3HAKOB HCTOYHUKOB CEMEHHOrO0 IIpaBa. ABTOPOM
BBIZICJICHBI TIPH3HAKH HCTOYHUKOB CEMEWHOTO MpaBa, 00IIHe ¢ MPU3HAKaMH HCTOYHHUKOB
MHBIX OTpacliel paBa: MPaBOTBOPUECKAsi 3HAYUMOCTh, BCEOOIIHOCTh, HOPMATHBHOCTD,
00111e00513aTeNbHOCTD, FAPAHTUPOBAHHOCTH CPEICTBAMU OOIIECTBEHHOTO BO3CHCTBUS
WM TOCYHapCTBEHHOTO IMPUHYXKICHHUS, (opMajbHas ONMpPEACICHHOCTh CONIEpIKaHuUs,
odunmanbHEI XapakTep, MyOIU4HOCTh, 0cobast ropuauyeckas popMa BbIPAKECHUS H
3aKpeIUICHHUs MPaBOBBIX MPEANUCAHUH, JIETraJbHOCTh U JIETUTUMHOCTD, CUCTEMHOCTb,
BHYTPCHHSISI CTPYKTYPUPOBAHHOCTh M UEPAPXUIHOCTH. TakiKe BBIIEICHBI crienuduye-
CKHe NPU3HAKH UCTOYHUKOB CEMEIHOro npapa: cneuuuuecKuid mpeaMeT 1 MeTo Ipa-
BOBOT'O PEryJIMpOBaHUs; OOJbILIOE BIMSAHUE TPAAULMI W/UIM PEIMIMU Ha COIEpIKaHUE
HCTOYHHKOB CEMEWHOr0 MpaBa, 0COOCHHO B CTpaHaX C TPaAUI[HOHHON M MyCylIbMaH-
CKO¥ IPaBOBO# CHCTEMOI; KOMU(PHUIIMPOBAHHBIM PABOBOW aKT KAK OCHOBHOW MCTOUYHHK
ceMeiHoro npasa.

Ku1roueBble ¢JI0Ba: MCTOYHUK [TPaBa, ICTOYHHK CEMEHHOTO MpaBa, HOPMATHBHOCTb,
UEePapXUYHOCTh, CHCTEMHOCTb.

ON THE FEATURES OF FAMILY LAW SOURCES

Volodymyr VATRAS,
Candidate of Juridical Sciences, Associate Professor,
Professor at the Department of Civil Law and Procedure
of Leonid Yuzkov Khmelnytsky University of Management and Law

SUMMARY

The scientific article author analyzes the views of Ukrainian and foreign legal
scholars on determining the features of sources of family law. The author identifies
features of sources of family law, common with features of sources of other branches of
law: law-making significance, universality, normativity, general obligation, guarantee of
means of public influence or state coercion, formal certainty of content, official nature,
publicity, special legal form of expression and consolidation of legal requirements,
legality and legitimacy, systematicity, internal structure and hierarchically. Specific
features of family law sources are also highlighted: specific subject matter and method
of legal regulation; great influence of traditions and / or religion on the content of family
law sources, especially in countries with traditional and Muslim legal systems; codified
legal act as the main source of family law.

Key words: source of law, source of family law, normativity, hierarchically,
systematicity.

ITocTtaHoBka nMpo0/aeMbl. AKTYaJIb-
HOCTh TeMbl HcciaegoBanus. Cyiie-
CTBEeHHOE OOHOBJIEeHHE U pedhopMUpPO-
BaHME CEMEMHOr0 3aKOHOAATEIbCTBA,
cocrosiBieecss B 2004 romy B CBs3H
¢ BCcTyIuleHHeM B cuiry CeMeiHbIM KOJeK-
COM VYKpauHbl, U JaJIbHEHIINE IPaBO-
TBOPYECKHE MPOLECCHl, OOYCIIOBICHHbIC
pa3sBUTHEM HE3aBHCHMOTO YKPAaMHCKO-
IO TOCYIapCTBa, WHTETPHPOBAHHEM €ro
B MHpOBOE M €BpOIEHCKOE MOIUTHYE-
CKO€, 9KOHOMHUYECKOE ¥ COLUAIIBHOE MPO-

CTPAHCTBO, MMIUIEMEHTAINs 3aKIIOYEH-
HOTO MeXIy YKpauHOW M EBponelckum
Corozom Cornamenust 00 accoruanyy,
0COOCHHO B 4aCTH OOHOBJICHUS IPakKiaH-
CKOTO M CEMEHHOro 3aKOHOJaTeIbCTBa, a
TaKOKe NMPU3HAHME B Ka4eCTBE MCTOYHU-
KOB TpaBa peuieHuid W mpaktuku EBpo-
MeHCKOro cyaa IO IpaBaM 4YeJloBeKa,
BBI3BIBACT HEOOXOAMMOCTh mepepadoT-
KH TEOPETUKO-IIPABOBBIX OCHOB MHOTHMX
CeMeHHO-TIPaBOBBIX HHCTUTYTOB. Ocoboe
3HAYEHHE B 3TOM aCIEKTe UMEET HayyHOe
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HCCIIEZI0BaHUE NPHU3HAKOB M IPaBOBOH
MIPUPOABI MICTOYHUKOB CEMEHHOTro IpaBa
YKpauHbl U JPYTUX FOCYAaPCTB, IOCKOJIb-
Ky 3TOMY BOIIPOCY B TEOPHU CEMEHHOIO
npaBa ObLIO y/IEJICHO Majl0 BHUMAHHSI.

Cocrosinue mcciaegopanusi. Ha
cerofHs mpoOIeMaTHKa ONpPEAETCHUs
MIPU3HAKOB MCTOYHHMKOB IIpaBa B paMKax
TEOpPHH TIpaBa MIN JOKTPHUHBI OT/EINb-
HBIX OTpaclieii TpaBa TpeicTaBIeHA
HayYHBIMH TpYyJaMH MHOTHX YUYCHBIX-
IIPaBOBEZIOB. B 4acTHOCTH, MOXXHO IpU-
BECTU Takux YyueHblX, kak C.B. bomi-
Ho, A.Il. Bacunsuenko, T.B. TI'ypoga,
A M. [Ipoznos, C.JI. 3usc, K.}O. Ucmaii-
noB, B.B. Koneiiunkos, H.H. Mapuenko,
H.II. TIlapxomenko, H.H. Pa3ymoBwuu,
B.B. Pemora, A.®. Ckakyn, A.®. [lleba-
HOB, A.M. SIpomeHKo 1 npodnx, KOTOpbIe
KaCaJINCh Pa3JIMYHBIX ACHEKTOB HUCCIEIy-
eMoii mpobIeMbl 00 B KOHTEKCTE OTpe-
JIeTICHAs] TPU3HAKOB HCTOYHUKOB IIpaBa
BOOOIIIE, JUO0 HCTOYHHMKOB OTIEILHBIX
orpaciiedl IpaBa — KOHCTUTYLIHOHHOTO,
YTOJIOBHO-TIPOLIECCYANIBHOTO, TPYILOBOTO,
aZMHHHCTpaTHBHOTO. OHAKO /10 CHX TIOp
OTCYTCTBYeT KOMIIJIEKCHOE HCCIIe/I0Ba-
HUE, B KOTOPOM ObI TOAPOOHO U CHCTEMHO
OBLIM U3JI0)KEHBI BOIPOCHI OTHOCUTEIBHO
MIPU3HAKOB MCTOYHHKOB CEMEHHOro mpa-
Ba YKpauHbl. B CBA3M ¢ 9TUM BO3HUKAaeT
HE00XOAMMOCTh OoJiee TTyOOKOTO U TTOJI-
HOTO HAyYHOTO WCCIIeOBAaHUS JaHHOI
Hay4YHOU NpOOIIEMBI.

Ieanlo u 3aga4eii cTaTbu SBISETCS
OIIpe/iesICHNE Ha OCHOBAaHUH JI0CTH)KCHUH
IIPaBOBOI JIOKTPUHBI 00KX U crenudu-
YeCKUX NPU3HAKOB HCTOYHHKOB CEMEHHO-
IO IpaBa YKpauHBI.

H30:keHHEe OCHOBHOIO MaTepu-
ana. J{ns onpexneneHus oOMMX TNpH-
3HaKOB CEMEWHOro IpaBa, IO HAIIEMy
MHEHUIO, CleqyeT oOpaTuThCA K Hayd-
HBIM TpyAaM Y4YEHBIX, KOTOpPbIE HEIo-
CPEICTBEHHO 3aHMMAaJINCh BONPOCAMHU

HCCIENOBAaHUS  TPAaBOBOM  NPHUPOIBI
HCTOYHHUKOB IIpaBa.
B YaCTHOCTH, o MHEHHIO

H.H. Bomnnenka, npusHakamMu HCTOYHHU-
KOB TIpaBa SIBJISIOTCS:

a) TMpaBOTBOpYECKAs
HUCTOYHHMKA IpaBa — HCTOYHHMK IIpaBa
co3maercss B IpOLECCE  CIELHAIBHOM
MIPABOTBOPUYECKON JIESITENBHOCTH (TaKUM
00pa3oM CO3/1AIOTCSl 3aKOHBI M JPYTHE
HOPMATHBHO-TIPABOBBIC  aKThl), a €ro
MPAaKTUUECKOe 3HAUYEHHWE BBIPAKAETCS
B YCTAQHOBJIEHIH HOPM IIpaBa, CO3JaHHBIX
B 0Cc000OM TOpsIIKE (3TO KacaeTcs MpaBo-

3HAYUMOCTb

BOW JIOKTPHMHBI, 00BIYAEB, FOPUIANYECKOH
JIOKTPUHBI U PEIMIMO3HBIX HOpM). [Ipu-
3HaKaMH IPABOTBOPYECKOH 3HAYMMOCTH
HCTOYHHKOB IPaBa SBIISIOTCS: HEKOHKPET-
HOCTh ajJipecara, BOSMOXXHOCTb HEOIHO-
KpaTHOTO NPUMEHEHUs, COXpaHEeHHE ei-
CTBHS NPEIIHMCAHUS HE3aBUCHMO OT €ro
BBITIOJIHCHYS,

0) HaXOXKJICHHE B BHJIC IOPUINICCKU
oopMIIEeHHON TOCYIapCTBEHHOW BOIH —
B 3aBHCHMOCTH OT HCTOPHYECKOTO THIIA
rocyiapcrsa M IpaBa M OCOOEHHOCTEH
MOJIMTUYECKOTO  PEeKMMa, OOBEKTHBHO
CJIOXKUBILETOCS B JaHHOM OOIIeCTBe,
rocy/apCTBEHHast BOJISI MOXKET OBITh Ipe-
cTaBieHa OO B BHUJE CHCTEMbl HHTeE-
pPECOB 3KOHOMUYECKH M TOJIUTHYECKH
TOCIIOZICTBYIOIIETO KJacca, a B OIpese-
JICHHBIC TIEPUOJIBI JAYKE OJTHOTO YEIIOBEKa,
00 KaK CIIOKHOE BBIPaXKEHHE IOJIH-
THYECKO OOpbhOBI M COTPYJHHYECTBA
KJIACCOB, COLIMANIBHBIX CJIOEB, YYacTBY-
IOIIMX B TOJHUTHKE W HPABOTBOPYECKOM
JIeATENIbHOCTH, KOIZa TOCYAapCTBEHHAs
BOJIA SIBIISIETCSL PE3YyJIBTATOM IIPAaBOTBOP-
YEeCKOro KOMIIPOMHCCA, JIOCTHIHYTOTO
Ha JaHHOM 3Tare OOphObI MOTUTUIECKUX
CHJI M NOJyYMBIINX CBOE IOPUANYECKOE
BBIP2KEHUE B AEATEIBHOCTH HOPMOTBOP-
YEeCKUX OPraHOB;

B) TOCyAapCTBEHHasl 00s3aTeIbHOCTH
U FapaHTHUPOBAHHOCTb — C OJHOU CTOPO-
HBI HCTOYHHK TIPaBa — 3TO MPABOBOMU aKT,
coziepKaluii B cebe paspelieHus, 3ampe-
ThI, TO3UTHBHBIC 00SI3aHHOCTH, HEBBITIOJI-
HEHUE KOTOPBIX HPUBOAUT K «BKIIOYE-
HHIO» MEXaHM3Ma IPaBOOXPAHUTENILHOM
JIeATeNbHOCTH, C JPYrol — IopHIYecKas
IpoLelypa OCYIIECTBICHNS OXPaHbI Ipa-
Ba OT HapylleHHs Oa3upyercs Ha Hpen-
MHCAHUAX, COMACPIKALIUXCS B MCTOYHUKE
npaBa, MPHUAAIOIIUX TOCYJaPCTBEHHOMY
NPUHYXKICHUIO CBOWCTBa 3aKOHHOCTH
U JISTUTHMHOCTH;

r) ocobas ropuandeckas Gopma —
B (OopMe MPUHATHIX TOCYIapCTBOM Mpa-
BOBBIX aKTOB PAa3JIMYHON FOPHINYECKOMH
CHJIBI B 3aBUCHMOCTH OT BHJIa HOPMAaTHB-
HOT'O aKTa U cyObeKTa paBOTBOPYECTBA;

) YCTAaHOBJIEHHE OCHOB, IPUHIIUIIOB
[IPABOBOTO PETYJIMPOBaHHA B OIIpese-
JIEHHBIX cdepax OOIIECTBEHHON XU3HU
[1,c. 5-8].

ITo muennio K.1O. Mcmaiinosa, npu-
3HaKaMH UCTOYHHKOB ITPaBa SBISFOTCSL:

1) HOPMaTHBHOCTH — BO BCEX HCTOY-
HHKaX TIpaBa COACPXKUTCS HAbOp ompe-
JICJICHHBIX [TPABHJI MOBEJCHHUS B TOM WK
WHOH cdepe 0OIIeCTBEHHBIX OTHOIICHUH,

peryaMpyembIx mpaBoM. VX npumeHeHue
paccyMTaHo Ha HEOIpeJeNeHHOe KOJInye-
CTBO CJIy4aeB;

2) HOpMa IIpaBa, coOAepXKalascs
B HMCTOYHHKE, MMEET COOTBETCTBYIOILME
(hOpMBI BBIpaXKEHHS U 3aKPEIICHHUS;

3) myOINYHOCTH — BIMSHUE TOCYAap-
cTBa Ha (JOPMHPOBAHHE KPYyra HCTOYHH-
KOB TIpaBa — roCyJapCcTBO U €ro OpraHbl
MOTYT CaMOCTOSITEJIBHO pa3pabarhiBaTh
T€ WJIM WHbIC MCTOYHUKH MpaBa U BBO-
IUTh UX B JeiicTBUe (Hampumep, HOp-
MaTHUBHO-IIPABOBbIE AaKThl), MOTIYT HX
CaHKIMOHUPOBATh (HalpUMep, NPaBOBOH
00bI4ait)

4) 0011e00653aTeIbHOCTh — OCYILECT-
BJIICHHE IIPABOBBIX IPEAINMCAHUI BCe-
MH CyObEKTaMH IpaBa OOYCJIOBICHO HX
3aIIUTON CO CTOPOHBI TOCYIAPCTBA U BO3-
MOXXHOCTBIO TIPHMEHEHHUSI MEp IMPUHYK-
JICHUSI K HAPYLIUTEI0 COOTBETCTBYIOIIMX
MPaBOBBIX MMPEAMHCAHUIT;

5) ¢opmainbHast ONpeneIeHHOCTh KaK
BBIPQKCHUS, TaK M 3aKpeIIeHHS — 4YeT-
KOCTb U OIIPE/IeNICHHOCTb (hOPMYIIMPOBOK
CyObEKTHBHBIX MpaB M IOPUIMYECKUX
00s13aHHOCTEH, CaHKIMU 3a MX Hapylle-
HHE, JIOKyMCHTAJIbHBI Xapakrep 3aKpe-
IUICHUS B HCTOYHHMKaX MpaBa IPaBUII
MOBEJICHUS CYyOBEKTOB;

6) 7eraJpHOCTH — IPABOMEPHOCTH
BO3HUKHOBEHHS M ()YHKI[HOHUPOBAHUS,

7) nprnoOpeTaroT M TEPSIOT I0pUANIe-
CKYIO CHITY, BHCCCHHE H3MCHEHHH B COOT-
BETCTBHH CO CIELHATBHON FOPHANIECKOM
npouexypoi [2, c. 102].

Kpome Ttoro, yuyeHwlii npucoenuHs-
€Tcs K BBICKA3aHHOW MBICIIH B FOPHJIH-
YeCKOH JHMTepaType O HAJIMYUH Y UCTOY-
HUKOB IIpaBa TaKHUX IIPU3HAKOB, Kak
IOCTYMHOCTh (CBOOOIHBIN OCTYN BCEX
CyOBEKTOB IpaBa K IOJy4eHUIO UHPOP-
MaluH O COACPKaHWU MCTOYHUKA, OCHO-
BaHHBI Ha ONpPEJCICHHOM IOPSAKE ero
oOHaponoBaHHs, OQHUIMAIBHOTO OIly-
OJIMKOBaHHS, a TaKkXe TpeOOBaHHUEM O
MOHSATHOCTH SI3bIKa U (POPMBI H3II0XKEHHS
HCTOYHUKOB TpaBa [3, c. 97]), merutum-
HOCTh (NPU3HAHME HOPMBI HaceJIeHUEM
C TNOMOLIBIO TIOKa3arensi ee colutoe-
Hus iy Hapyuienus [4, c. 10]), uepap-
XUYHOCTh (MCTOYHUKM TpaBa oOpa-
3yIOT OIPENENCHHYI0 HEpapXuio Mo
IOPUAMYECKOH  CHJIe, PAacIOJIararTcs
B TIOpSAKE IIOCIIENOBATEIbHOTO YMEHb-
meHus nocienaHeit [5, c. 10]), cucrem-
HBII XapakTep (KOTOPBIil BBISBISETCS BO
B3aMMOCBSI3IX MEXAy HuUMH [6, c. 11])
U CaMOJOCTAaTOYHOCTh (BO3MOXHOCTB



HanpsiMylo, 0e3 Hamuuus Kakux-aubo
BCIIOMOTATEIbHBIX MEXaHM3MOB IpHUMe-
HATH ero [7, c. 19]).

[To muenuto C.B. bourHo, npusHaka-
MU (opMbI (MCTOYHUKHM) TpaBa SIBISIOT-
Csl: YETKOCTh BHEIIHErO BBIPAXKEHHMS, TO
ecTb (opMa mpaBa MMEET YCTOHYHUBYIO

BHEIIHIOIO 000JI0YKy, KOTOpas HOCHT
Kak TPaBHJIO SI3BIKOBYIO (OpPMy; Ompe-
JICTICHHOCTh COZIEp)KaHUsI — HOpMa IIpa-
Ba JIOJDKHA COJEp)KaTh TE IOJIOKCHUS,
KOTOpbIE ~€AMHOOOPa3HO HOHHMMAIOTCA
cyObekTaMH NpaBa; MPOJOJIKUTENBHOCTD
CYILLECTBOBaHUS; OOIIEH3BECTHOCTD; 005~
3aTeNIbHOCTh, 00ECIeueHHas CPEeACTBAMHU
0OIECTBEHHOTO BO3/ICHCTBUS HMIIU TOCY-
JIAPCTBEHHBIM IPUHYXK/ICHUEM; BCEOOII-
HOCTb; HOPMATHBHOCTb, pa3yMHOCTb
U CIIPaBEIJIMBOCTh; JIETaJbHOCTD (s
HOPMAaTHBHO-ITPABOBBIX aKTOB, MOCKOIIb-
Ky HEBO3MOXHO OIPENEIHTh IIpaBo-
MEpPHOCTh CO3JaHusl OOBIYast, KOTOPBII
BO3HHUKAET HENOCPEACTBEHHO M3 oOlie-
CTBEHHOH IpakTuKy, 6e3 0coObIX Ipole-
IypHBIX npaBui) [8, c. 67-74].

H.M. [lapxoMeHKO OTHOCHUT K HpH-
3HaKaM MCTOYHHKOB IpaBa TaKUe: UCTOY-
HUK TpaBa sBisieTcs oduipanbuoi dop-
MO BBID@KEHHS W 3aKpEIUICHUS BOJIH
CyObEKTOB  IPaBOTBOPYECTBA,  CPEIH
KOTOPBIX OOIIECTBO, HAPOA, TOCYAAPCTBO
B JIUIIE OPraHOB TOCYAAapCTBEHHOM BIa-
CTH; MMeeT OCOOBII MOPSJOK BO3HUKHO-
BEHHST; TOCYJapCTBEHHAsI 00s13aTeILHOCTD
W TOCYJapCTBEHHAsl TapaHTUPOBAHHOCTD;
(hopManbHOCTh; HOPMATUBHOCTB; IOpPH-
JIMYecKasl CUJla, UepapXusi; CHCTEMHOCTb
COZlep KaHus; CTAOMIIBHOCTB; IefiCTBHE BO
BpPEMEHH, NIPOCTPAHCTBE U 0 KPYTY JIUIL
[9, c. 72].

B.B. Pemora, wuccnemys mnpu3sHaKu
WCTOYHHMKOB aJMUHUCTPATUBHOIO IpaBa,
BBIICIISUT CIEYIOLHUE TPU3HAKH:

— MHUCHBMCHHBIH aKT, TO €CTh JOKY-
MEHT, UMEIOLIMil OQHIHATIBHO JOKYMEH-
TapHyo GopMy BbIpakeHHs. VICTOYHUKH
npaBa BCerja HOCAT MUChMEHHBIN Xapak-
Tep, BBIPAXKAOMMHA KX 0O0IIyI0 00s3a-
TEJILHOCTh U BO3MOXXHOCTb JJOBEJCHHS /10

ajpecara;
— 0GUUIHATBHOCTD HUCTOYHUKOB
aJMUHUCTPAaTUBHOTO IMpaBa XapakTe-

pU3yeTcsl TeM, 4TO OHH TNPHHHUMAIOTCS
TOJIBKO KOMIIETEHTHBIM CyOBEKTOM WU
cyObeKTaMH B Ipefenax IOJTHOMOYMH
COOTBETCTBYIOIIETO OpraHa WM JOJK-
HOCTHOTO JIMLA, WM JIPYyTUMU CyOBEK-
KOTOPBIM  JIEJIETUPOBAHO TaKOE
MTOJTHOMOYHE;

Tamu,

— 0011e0053aTEIbHOCTb, ompe-
JeNsieT HeOOXOAUMOCTH  BBINOJHEHUS
U COOJIOICHUS TIPABOBBIX HOPM, CONEp-
JKAIIMXCSl B UCTOYHHMKAX AIMHHHCTpA-
THBHOTO MpaBa, B CJIy4ae HEBBIMOJHE-
HUSL KOTOPBIX TOCYIapCTBO MPUHUMAET
MEpBl TOCYAapCTBEHHOTO MPUHYKIC-
HUS,

— HOPMaTUBHOCTH, TO €CTh CIOCO0-
HOCTb HCTOYHHMKOB aJMHHUCTPATHBHOTO
npaBa peryJupoBaTh OTHOIIEHHS B ce-
pe opraHu3anuyd ¥ (QYHKIHOHHUPOBAHUS
MyOIMYHOM aIMHHUCTPALUH, TO €CTh TeX
OTHOIICHHH, KOTOPBIE COCTABIISIIOT MPE.-
MET aJIMUHHUCTPATUBHOTO MPaBa;

— ¢opmManbHast BBIPOKCHHOCTh
HCTOYHUKOB aJMHUHHCTPATHBHOTO MpaBa
ompenaessieTcs CrnocoOOHOCTBIO YETKO ype-
TYJIMPOBaTh OONIECTBEHHBIC OTHOIICHHUS
B cepe myOIMIHOTO aIMHHHCTPHPOBA-
HHS, YETKO YCTaHABJIMBATh MpaBa U 00s-
3aHHOCTH YYaCTHHKOB TaKHX MPaBOOTHO-
HIEHUH;

— MHOTOKpaTHOCTh MIPUMEHEHHS
WCTOYHHUKOB aJMUHHCTPAaTHBHOTO IIpaBa
MpeayCMaTprBaeT BO3MOXKHOCTH IPaBO-
BOTO aKTa HEOIHOKPATHO YPETryJIUpPOBaTh
00IIECTBEHHBIE OTHOIIEHHSI,;

— OIpeAesieHbl TPAHUIBI JEHCTBHS
BO BpPEMEHH, MPOCTPAHCTBE U MO KPYyTy
L,

— CHCTEMHOCTH, BEIb HCTOYHHUKH
IpaBa B CBOEH COBOKYITHOCTH COCTaBIIS-
IOT CHCTEMY, KOTOpasi XapaKTephu3yeTcs
OTHOCHUTEIBHON YCTOMUMBOCTBIO CBsI3€i
MEXIy €€ JJIeMEHTaMH, TO eCTb HOp-
MaTUBHO-TIPABOBBIMH  NIPEITUCAHUSIMH,
OOBEKTHBHPYET U BBIPAXKAET COOTBET-
CTBYIOIYIO aJMUHUCTPATUBHO-IIPABOBYIO
HOPMY;

— HUCTOYHUKAMH aTIMHHHUCTPATUBHO-
TO mpaBa MOTYT OBITh U aKThl, KOTOPHIE
HE HAMpPaBJIeHbI Ha PETyIUPOBaHUE O0IIIe-
CTBEHHBIX OTHOIICHUHN, OIHAKO MOTYT
BIUSTH Ha JACHCTBHE aMHUHUCTPATHBHO-
NPaBOBBIX HOPM, HAlpuMep, CyneOHbIC
peureHus. Takue HCTOYHUKH UMEIOT TIPO-
W3BOJIHOE 3HAYeHHWE OT HOPM aIMHHHU-
CTPaTUBHOTO IPaBa;

— aKTbl OpPraHoOB IMyONMYHON aaMU-
HUCTPALMK BBICIIETO YPOBHS SIBISIOTCS
OCHOBOHM ISl MPUHSTHS aKTOB BEIOM-
CTBEHHOTO U JIOKAJbHOTO XapakTepa
COOTBETCTBYIONIMMHU OPraHAMH HU3IIETO
YPOBHS;

— OTCYTCTBHE 00111e0TpacIeBOro
KOAM(UKAIIMOHHOTO aKTa, aJMUHHUCTpA-
THUBHOTO KOJIEKCA, XOTS Hapsay C ITUM
CYIIECTBYIOT KOJIEKCHI, PETYIHPYIOIIHE
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OT/IC/IbHBIE WHCTUTYTHI aIMHHUCTPATUB-
HOTO TpaBa;

— OTHOCHUTEIILHOE
B CHCTEME MCTOYHHKOB aJIMUHHCTPATHB-
HOTO TMpaBa COCTABIIIOT MOI3aKOHHbBIE
HOPMaTHUBHO-TIPABOBHIC aKTHI;

— HWCTOYHUKHA aJMHUHHCTPATHBHOTO
mpaBa CoOAEpKaT MarepHalbHbIE, MPO-
[eccyaqbHble W TPOIEIypPHbIE HOPMEI
B OTIMYHE OT JPYTHX OTpaciell Impasa.
B T0 ke Bpems BKIIFOUESHHUE MPOIIeCCyallb-
HBIX HOPM MOXET OBITh JHCKYCCHOHHBIM
BOIIPOCOM B CBSI3U C Pa3lWYHBIMHU TOJI-
XOJIaMHU K OTIPEIEIICHUIO TIOHSITHS «aIMHU-
HUCTPATUBHBIA MPOIIECC» U BBIICICHUE
aIMUHHUCTPATUBHO-MPOIECCYaTbHOTO
MpaBa B CaMOCTOSITENIbHYIO OTpPaciib mpa-
Ba [10, c. 47-50].

ITo maenuto A.H. Spomienko, koto-
pBI HICCTIEOBall MCTOYHHUKH TPYIOBOTO
1paBa, NMpPU3HAKAMH KCTOYHHKOB IIpaBa

OOJILLIMHCTBO

SBISAIOTCSA:  (opManbHas — ONpe/esicH-
HOCTh, 00I11€00s3aTEILHOCTh, OOIIEn3-
BECTHOCTh, BHYTPCHHSISI CTPYKTYpHPO-

BaHHOCTSD [11, c. 23-24].

A.Il. BacunpueHko npu ompezese-
HUU TIPU3HAKOB MCTOYHHUKOB KOHCTHU-
TYLHOHHOTO  BBIIENSANA  CIEAYIOLIHE:
(dopmManpHas ONpENeNICHHOCTh, 00Ie-
0053aTeIbHOCTb, 00I1EU3BECTHOCTD,
CHCTEMHBIl ~ XapakTep, IOCTpOEHHE
COCTaBHBIX JIEMEHTOB CHCTEMBI UCTOY-
HHUKOB TIpaBa [0 Ue€PapXUYECKOMY NPUH-
nuny [12, c. 29-34].

B cBsi3u C BBIIEH3II0KEHHBIM 3aMe-
THUM, 4TO B IIEJIOM MOXHO COITIACHUTBCS
C MHEHHSIMH YKa3aHHBIX Y4YEHBIX, HO
C OMNpeleNeHHbIMU OroBopkamu. Tak,
TOBOpsl O TaKUX IPU3HAKAaX MCTOYHHUKOB
ceMeiHOoro npasa, Kak MpaBOTBOpYECKas
3HaYUMOCTb, CIEAYET CKa3aTh O TOM, UTO
HanpsAMyI0 3TO KacaeTcs JIMMIb HOpMa-
THUBHO-IIPABOBBIX aKTOB, CyJeOHBIX Ipe-
LEIEHTOB U B psijie CTpaH — IPaBOBBIX
00bIYaeB M PENIUTHO3HBIX HOPM. B Toxe
BpeMs TaKHe HCTOYHHKH CEMEHHOTO0 Ipa-
Ba, KaK JIOTOBOPBI, B TOM YHCIIE MEXIY-
HapoJHBbIE, a TAKKE MPUHIUIIBI CEMENHO-
IO 1paBa, cyJeOHas IPAaKTHKa U IIpaBoBast
JOKTPHUHA, JIUIIb BIUSIIOT HAa MPaBOTBOP-
4eCTBO, HO, KaK MPaBUJIO, HOBBIX MPaBO-
BBIX HOpPM He co3aaioT. Toxe MOXHO
CKa3aTb O TaKOM CBOICTBE HCTOYHUKOB
ceMeHHOro mnpaBa, Kak BCEOOIIHOCTb,
Belb CEMEHHO-TPaBOBbIE JOTOBOPA, Kak
IIPaBUIIO, KaCAIOTCS TOJNBKO UX Y4acTHH-
KOB, XOTs B IPOILECCE pa3pelIeHHs CIIo-
POB, BO3HHUKAIOIIUX U3 3THX JOTOBOPOB,
CYJl MJTH APYTOH rOCYapCTBEHHBIN OpraH
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00s13aH YYHUTBIBATh TO, KAK CTOPOHEI ype-
TYJIMPOBAIM COOCTBEHHBIE OTHOIICHUS,
KpOMe ClIy4aeB, KOrJa IpH ero 3aKitoue-
HUU OHM BBILUIM 32 MPEAEIBl JO3BOJICH-
HOTO 3aKOHOAATeNbCTBOM. Ho B TO ke
BpeMsI ClielyeT TOBOPHUTH 00 00s3aTelb-
HOM MPU3HAHUU TaKUX JIOTOBOPOB, €CIH
OHU HE TPU3HAHBI HEJACHCTBUTEIHLHBIMHI
IpYTUMH CyOBEKTaMH IIpaBa B YacTH
MPU3HAHHS TOTO MPAaBOBOTO peEXHMa,
KOTOPBIH YCTAaHOBJIEH 3THM JOTOBOPOM,
eciy KOHEYHO OH He HapyllaeT Ipa-
Ba U 3aKOHHbIE€ MHTEPECHI APYTUX JIHULI.
OjHaKo TaKoe CBOMCTBO, Kak OOIIEH3-
BECTHOCTb, NMPUCYIIE HE BCEM HCTOUHU-
KaM MpaBa, a JUIIb TeM, KOTOPbIE HCXO-
AT OT rocyaapcTBa. Te ke MCTOYHUKH
mpaBa, KOTOpPBIE CaHKIIMOHUPOBAHBI
rocynapcTBoM (oObIdam, pPETUTrHO3HBIE
HOPMEI, TIpaBOBas JOKTPUHA © T.J.),
TaKUM CBOWCTBOM HE BIIAJICIOT, XOTS BO3-
MOJKHA UX CHCTEMaTH3anus — OQUIHab-
Hasl WM HeopHIIHaIbHAS.

B ocranbHOM MOXeM COIIaCHUThCS
C BBILIEHU3JIOKEHHBIM [IEPEYHEM CBOICTB
HCTOYHHUKOB CEMEWHOro mnpaBa U NpHU-
3HAaTh TAaKOBBIMU CIEIYIOLIME: TPaBo-
TBOpYECKasi 3HAYMMOCTh, BCEOOIIHOCTb,
HOPMAaTHBHOCTh,  00IIE00s13aTENBHOCTS,
TapaHTHPOBAHHOCTH CPEACTBAMHU OOIIIe-
CTBEHHOTO BO3JICHCTBHUS WIU TOCyHap-
CTBEHHOTO TPHUHYXKIEHHUS, (HopMab-
Hasi  ONpENETCHHOCTh  COZAEpIKaHW,
opuIMaNBHBI XapakTep, ITyOINYIHOCTS,
ocobast ropuardeckast opMa BEIpaKEHHUS
U 3aKpeIUICHUS NPABOBBIX MPEIIUCAHUM,
JIETATBHOCTh M JISTUTUMHOCTh, CHUCTEM-
HOCTb, BHYTPEHHSSI CTPYKTYpPHpPOBAaH-
HOCTb U HEPAPXUYHOCTb.

UYro kacaercs cnelupUISCKUX MPU-
3HAKOB HMCTOYHHKOB CEMEHHOro mpasa,
TO KaK YX€ 3asBISUIOCH OHH, K COXa-
JICHUIO, B IOPUIUYECKON IHUTEpaType
HE BBIJICJSUIACH. B TO ke BpeMsi MOXKHO
CKa3arh, BO-TIEPBBIX, O CIICHHPUIHOCTH
npenMeTa M MeTO/a PEryIHpOBAHHUS —
HCTOYHUKAMHU CEMEHHOro IpaBa pery-
JIUPYIOTCS HMMEHHO CeMEWHble IpaBo-
OTHOILEHUS C LIUPOKUM MPUMEHEHHEM
JIUCIIO3UTHBHOTO METOJa IPaBOBOTO
perynupoBanusi. B atom mnane npocie-
JKMBACTCS CXOJCTBO HCTOUHUKOB CEMEH-
HOTO U TpaKJaHCKOTo mpasa. JJorosop
B CEMCIHOM IpaBe MOXET PEryiIupo-
BaTh IIMPOKHUHM KPYr IPaBOOTHOIICHUI
MEXKIy Cynpyramd, W 4YacTO HOPMBI
CEMEHHOTO 3aKOHOJATEJIbCTBA HAdYHU-
HalOT NPHUMEHATHCS TOJBKO B CiIydae
OTCYTCTBHSI COOTBETCTBYIOIIETO JOTO-

BOpa MexIy cynpyramu. B Toxe Bpe-
Msl, €CJIH TOBOPUTh O CEMEHHOM IpaBe
VYKpauHsbl, poib JOroBOpa TyT HE Takas
OonbIIass — JOTOBOP HE MOXET CyIie-
CTBEHHO YXY[IUIUTh IMOJ0XKEHHUE CTOPOH,
YTO B OMNpEIEICHHONH Mepe O3HadaeT
MPEUMYIIECTBEHHOE  PEryJIHpOBaHHE
HMMYIIECTBEHHBIX MIPaBOOTHOIICHUH
MEXAy CyNnpyramMd MMEHHO HOpPMaTHB-
HO-TIPAaBOBBIMH ~ aKTaMH. BoO-BTOpBIX,
HUCTOYHHKN CEMEHHOro mpasa IOJBep-
XKEHbl OOJBIIOMY BIHUSHHUIO TpajWIMH
U PEIUTHHU, U, XOTS B JAHHOE BPEMs UX
pOJIb YMEHBIIMIIACh, & CaMO pPa3BUTHE
u (HOpMHPOBAHHE HMCTOYHUKOB JIOJTOE
BpeMsl 3aBUCEJI0 UMEHHO OT POJH IEpPK-
BU U TpagulMid B oOuiecTBe, B psje
CTpaH C MyCYIbMaHCKOH M TpagHIHOH-
HOH IpaBOBBIMH CHCTEMaMHU WX 3Haue-
HUE B PEryIHPOBAHUH CEMEWHBIX IIPaBO-
OTHONIEHHMH CcoOXpaHseTcs. B-Tpersnx,
Ha COBPEMEHHOM JTalle, €ClIi TOBOPHUTH
KaK O CTpaHax C KOHTHHEHTAJIBHOM Ipa-
BOBOI CHCTEMOM, TaK U O CTPAaHaXx C aHrI-
JI0-aMepUKaHCKON MPaBOBOM CUCTEMOH,
OCHOBBI  NPABOBOTO  PEryIHPOBAHUS
CeMEMHBIX OTHOILIEHHI, HanboJiee Bax-
CEMEHHO-NIPAaBOBbIE MHCTUTYTHI
YperyaupoBaHbl ~ HOPMAaTHBHO-IIPABO-
BBIMH aKTaMH, KaK IPaBHIO KOIU(H-
OUPOBAaHHBEIMH (B CTpaHax 3amaxHoil
EBponsl — 3TO TrpaxiaHCKHUE KOIEK-
cel, BocTouHOW — ceMeWHBIE KOOEKCHI,
B Benuko6puranuu, CHIA u apyrux
CTpaHax C aHIJI0-aMepPHKaHCKOH IpaBo-
BOHM CHCTEMOH 3TO KaK MPaBUIIO 3aKOHBI.

BoiBogpl. Takum oOpazom, mpH-
3HaKaMHM HCTOYHHUKOB CEMEHHOro mpasa
SIBIISTFOTCS:

1) ofume ¢ HCTOYHMKAMHU TMpaBa
B IIEJIOM:

— TIPaBOTBOpPYECKAs] 3HAYMMOCTH —
MPUBOJUT K BO3HUKHOBEHHIO ITpaB, 00s-
3aHHOCTEH W OTBETCTBEHHOCTH CyOBb-
€KTOB CEMEHHBIX IPaBOOTHOLICHUH, WX
W3MEHEHHUIO W TPEKPAIeHHUIO, SBISIETCS
CIIEZICTBUEM CO3[aHWsl TPAaBOBOW HOp-
MBI MJIH €€ CYIIECTBEHHOTO H3MEHEHHS
BCIIEACTBUE YCTAHOBJIEHHs TOpsAKA €€
MIPUMEHEHHS] WIIN UHTEPIPETALNH;

— BCEOOLIHOCTb — MOTYT YperyJju-
poBarh JIt00bIe IPABOOTHOILICHUS MEXIY
(bU3MYECKUMH, IOPUANYECKHUMH JIMLAMU
1 TOCYIapCTBOM;

— HOPMAaTHBHOCTh — B TIOJABIISIO-
meM OONBIIMHCTBE  PaclpOCTPAHSIOT-
Csl Ha HEONpEeAeNeHHBIH Kpyr JIMIl W Ha
BCE CJIydYaW, aHAJOTWIHBIE ONHCAHHBIM

HBIC

B IIPAaBOBOM IIPEANIMCAaHUM; BBIIIOJHCHUE

MPaBOBOTO NPEANHMCAHUS HE NPEeKpaliaeT
JIEUCTBUE HMCTOYHUKA CEMEHHOro Ipasa,
KaK IpaBWJIO JOIYyCKaeT JUINTENbHbIN
XapakTep NPUMEHEHNUS;

— 0011e00s3aTeTbHOCTh — Ppacmpo-
CTpaHsETCsl Ha BCEX aJpEecaToB IPaBOBO-
r0 IpeaNCcaHus, OTBEYAIOMNX TpeOoBa-
HUSIM IPAaBOCYOBEKTHOCTH;

— TapaHTUPOBAaHHOCTb CPEICTBAMU
0OIIECTBEHHOTO BO3IEHCTBUS MU TOCY-
JTApCTBEHHOTO MPUHYKICHUS;

— ¢QopmanbHas OIIPE/ICIICHHOCTD
COZIep)KaHUsI — CIIOCOOHOCTH OBITH pery-
JSTOPOM  OOLIECTBEHHBIX OTHOLICHHH,
YETKO OIpesessis MpaBa U O0A3aHHOCTH
CyObEKTOB IPABOOTHOLICHUH, a TaKxKe
OCHOBaHHUS UX BO3HUKHOBEHUS, M3MEHE-
HUSI U IPEKPAILCHHUS;

— oduuuanbHBIA XapakTep — CyOb-
€KTOM IIPaBOTBOPYECTBA KaK MpPaBHIO
SIBISIETCS] KOMIIETEHTHBIN TrOCylapCTBEH-
HBIIl OpraH Win APYro cyOBbEKT, IpaBo
co3JaBaTb HOPMBI, KOTOpPbIE CaHKIHO-
HUPOBaHbl TOCYIapCTBOM, IIPOLEaYypa
W3/1aHKs, BCTYIUIEHHS B CHIY M OTMEHBI
HCTOYHUKOB IpaBa KaK NPaBHJIO YETKO
orpezeseHa, OnpeeleHbl IPaHUIbI 1eii-
CTBHMS BO BPEMEHH, IIPOCTPAHCTBE U MO
KpYTy JIHIL;

— myOJIUYHOCTh — SIBJISIETCS BBIpa-
JKEHHEM  IOPUAUYECKH  O(GOPMIICHHOI
BOJIM TOCYJAapCTBa, COLMAIBHBIX TPYIII,
COCTABIIAIOIIUX OOJIBIIMHCTBO WM SIBIIS-
IOIIIUXCS TOCTIOACTBYIOIIUMU B OOILIECTBE,
o0IecTBa B LIEJIOM;

— ocobasi  ropuaudeckas — Qopma
BBIPDXKEHUS W 3aKpEIUIEHHs IPaBOBBIX
NpeINUCaHuil — CyIIECTBOBAHHE B BHIIE
o(unMaNbHO YCTAaHOBJIEHHBIX IMPABOBBIX
JIOKYMEHTOB, THCAHBIX HMJIHM HEHMHCaHBIX
HOPM, CaHKLHOHUPOBaHHBIX TOCYJap-
CTBOM;

— JIETQIBHOCTh M JIETUTUMHOCTH —
MIPaBOMOYHOCTH BO3HUKHOBCHHS W JAEH-
CTBHS TPABOBBIX IPENNHCAHHUH, MTPHU3HA-
HHE MX KaK CO CTOPOHBI TOCY1apCTBa, TaK
U CO CTOPOHBI aJ[PecaroB;

— CHCTEMHOCTb, BHYTPCHHSIS
CTPYKTYPUPOBaHHOCTb U  HMEpapXuy-
HOCTb — BCE MCTOYHUKH CEMEHHOro
[paBa COCTaBISAIOT CHUCTEMY,
MOCBSI3aHBl MEXIY COOOMW; BBIPAKAIOT
COBOKYITHOCTh  YCTOHYHMBBIX  CBsI3eH
UCTOYHUKH NpaBa, oOecIeYnBaOLINe
€ro 1LEJIOCTHOCTh, COOTBETCTBYIOLIYIO
OpPraHu3alii0 TPABOBLIX MOJIOKEHHH,
HX KOMIIOHOBKH; N3[JaHUE OJHUX IIPABO-
BBIX MCTOYHUKOB CTaHOBHUTCS BO3MOXK-
HBIM B Cllydae yKa3aHus o0 3TOM B Jpy-

B3au-



X, BHCCCHUEC W3MEHEHUH B OJUH U3
HUCTOYHUKOB BbI3bIBACT H606XOI[I/IMOCTI>

BHECEHHS AaHAJOTMYHBIX HM3MEHEHHH
B Jpyrue,
[paBa; MPaBOBbIC MCTOYHHMKH, IPUHS-
ThI€ OJHUMH CyOBEKTaMH IIPaBOTBOP-
YECTBA, MOTYT UMETh BBICIIYIO CHJIY IO
CPaBHEHHUIO C INIPABOBBEIMU HMCTOYHHKA-
MU, IPUHATBIMHU JIPYTHMHU;

2) ocoOble MPU3HAKHU:

— 0COOBIH IpeIMeT U METOX pery-
JMPOBAaHMUSA — MCTOYHUKAMU CEMEHHOro
IpaBa PeryJupyloTCcst UMEHHO CeMeiiHbIe
MPAaBOOTHOMIEHHS C IIMPOKUM HPUMEHE-
HHEM JIMCIIO3UTHBHOTO METO/ia IIPAaBOBO-
ro peryiupoBaHus (4TO 00yClaBIUBAeT
BO3MOXKHOCTb pEIICHHs OOJBbIIHHCTBA
BOIIPOCOB, CBSI3aHHBIX C ONpPEAEICHUEM
IPaBOBOTO CTaTyca CYIpPYroB, POAUTE-
JIed U IeTeH, IPYruxX 4ICHOB CEMBH, IIpa-
BOBOTO PEXXMMa MX MMYIIECTBA, YIpPaB-

CBJA3aHHBIC HCTOYHHKaAMU

JIeHWe MX HMMYIIECTBOM, BBIIIOJHEHHUEM
aJMMEHTHBIX 00S3aHHOCTEH, KpOMe CITy-
4aeB, €CIM TaKoe pPErylInpoBaHHE CTa-
BUT IIOJOXKEHHE CYNPYroB, POJUTEICH
U AeTell B XyAllee MOJOXKEHUE, YEM 3TO
OIpPENIeIEHO CEMEWHBIM 3aKOHOMATEIb-
CTBOM);

— OOmnbLIOE BIUSHHUE TPAAULUA 1/
WY PETIUTHH Ha COJEP)KaHNE HCTOUHUKOB
ceMeifHoro mpaBa, 0COOCHHO B CTpaHax
¢ TPaAULIMOHHON U MYCYJIbMAHCKOU IIpa-
BOBOW CHCTEMOM;

— OCHOBHBIM HCTOYHHKOM IIpaBa
SBIIAETCSl  KOMU(HUIMPOBAHHBIN IIpaBo-
BOH aKT (U1 CTpaH ¢ KOHTHHEHTAJIbHON
MPaBOBOH CHUCTEMOM), KOTOPBIH HMeEeT
BBICHIYIO CHJIy IO CPaBHEHUIO C APYTUMHU
MIPaBOBBIMU aKTaMHU CEMEMHOIo 3aKOHO-
JIaTeNIbCTBA.

CHucoK HCNOJb30BAHHOW JHTEpa-
TypBbI:

1. Bommemko H.H. Hcrounukun
u hopMbl npasa : yuebHOE nocodue. Boi-
rorpaa : WsparensctBo Bonrl'VY, 2004.
102 c.

2. lIcmaiimo K.IO. KonkypeHuis
TEPMIHIB «DKeperno TmpaBa» 1 «popma
npaBa».  €@ponelicoki  nepcnekmusu.
2011. Ne 1. 4. 2. C. 96-103.

3. Teopus rocymapctBa u Tpasa.
[on. pen. B.II. Mamnaxosa, B.H. Kaza-
koBa. Mocksa : Akagemuueckuii [Ipoexr,
ExarepunOypr : [lemoBast xumra, 2002.
576 c.

4. Kapanersu C.A. Hcrounukn
KOHCTUTYIIMOHHOTO TpaBa Poccuiickoit

Denepanun : aBToped. IucC. KaHJI.
topuz. Hayk : creu. 12.00.02. Koncrtu-
TYLMOHHOE TIPaBO; TOCYIapCTBEHHOE

yIpaBJeHUEe; aJMUHUCTPATHBHOE MIPABO;
MyHHUIIUNanbHOe mpaso. P-u-J[, 1998.
26 c.

5. Ilapxomenko H.M. JIxepena
npasa: IpoOIeMH Teopil Ta METOLOIOTIT :
MmoHorpadis. Kuis : TOB BupaBanurso
«IOpunnuna nymka», 2008. 336 c.

6. Loxman B.I. Cucrtema cyuac-
HUX JDKepel KOHCTHTYLIHHOro IpaBa
Vkpainu: npobiaemu Teopii Ta mpak-

THKH @ aBTOoped. AWC. ... KaHA. IOPHI.
Hayk : cneu. 12.00.02. Koncruryuiiine
paBo; MyHinumaigbHe mpaBo. Kues,
2008. 23 c.

7. Jposnos O.M. Jxepena
KPUMIHAJIBHO-TIPOLIECYaIbHOTO  IpaBa

Vkpainu : mMoHorpadis. Xapkis : Buna-
Berp DO-II Bammspuyxk H.M., 2008.
208 c.

8. bommo C.B. ®dopma mpasa:
TEOPETUKO-NIPAaBOBOC  HCCJIEA0BAaHNE
JHcc. JIOKTOpa IOpUJ. HayK :@ CIIell.
12.00.01 «Teopus u wucropus Ipasa
U TOCY/IapCTBa ; UCTOPHUS MPABOBBIX yue-
Hui». Mocksa, 2005. 440 c.

9. Ilapxomenko H.M. Ixepena
npaBa: TEOPETHKO-METOAOJIOTI4HI 3acaiu.
TC. ... TOKT. 1op. Hayk. 12.00.01. Teopis
Ta ICTOpis JepkaBH 1 mpaBa; icTOpis
HOJITUYHUX 1 MHpaBOBUX YydeHb. Kuis,
2009. 442 c.

10. Pemora B.B. 3acrocyBanH:
JDKepel  aJMiHICTPaTUBHOIO  IIpaBa
B CYyIOYMHCTBI VYKpalHM :@ JuC. ...
JIOKT. IOpHI. HayK conen. 12.00.07.
AJMiHICTpaTUBHE TIpaBO 1 TIPOLEC;
(dinancoBe npaBo; iHdopmaliiiHe npago,
JIbBiB, 2018. 473 c.

11. Spomenko O.M. [Ixxepena Tpyno-
BOTO IIpaBa YKpaiHW : JIUC. ... JOKT. IOp.
Hayk. 12.00.05. Tpymose mpaBo; mpaBo
comiasibHOTO ~ 3a0e3medeHHs.  XapkiB,
2007. 476 c.

12. BacwuipueHKO O.IL. Jxe-
pena KOHCTUTYLIHHOTO TpaBa YKpaiHU
(cucTeMHO-(QYHKIIOHATBHUN  aHai3)
JUC. ... KaHI. IOpHJ. HaykK cren.
12.00.02. Koucturyuiitne mpaso. Kuis,
2007. 248 c.

MHOOPMALIVA Ob ABTOPE
Barpac Braaumup AHTOHOBMY —
KaHJIUAAT IOPUAMYECKUX HAyK, IOLICHT,
npodeccop XMEIFHUIKOTO YHUBEPCHUTE-
Ta yHpaBlICHUSA W IIpaBa UMeHM JleoHu-
na FO3pKkoBa;

SEPTEMBRIE 2019

INFORMATION ABOUT THE AUTHOR

Vatras Volodymyr Antonovych —
Candidate of Juridical Sciences, Associ-
ate Professor, Professor at the Department
of Civil Law and Procedure of Leonid Yuz-
kov Khmelnytsky University of Manage-
ment and Law;

vatras@ukr.net



SEPTEMBRIE 2019

VK 35.08.048.35(4+477)

MPUHIUIBI IYBJIUYHOM CJAYXKBbBI B CTPAHAX
KOHTUHEHTAJIbHOW EBPOIIBI

Buxtopus TAJIAN,
KaHAUIaT IOPUANYECKHX HAYK, IOLIEHT,
JIOLEHT Kadeapbl MEXKIyHAPOMIHOTO IIyOIMYHOrO IIPaBa
KHEBCKOrO HAIHOHATHHOTO TOPTOBO-DKOHOMHUECKOTO YHHBEPCHTETA

AHHOTAINUA

B crarbe uccienoBanbl 0COOCHHOCTH OMpEIeICH s IPUHIIUITOB MyOIUYHOMN CITyKObI B CTpaHaX KOHTHHEHTAIbHON EBpOIBI, 4TO
00yCJIOBJIEHO, B YaCTHOCTH, YCTPOICTBOM rocyaapctsa. C y4eToM IepejoBOro OIbiTa CTpaH KOHTHHEHTaIbHOW EBpoIbI U ¢ Leinbio
YCOBEpIIEHCTBOBAHUS YKPAWHCKOTO 3aKOHOAATEhCTBA B chepe MyOINIHOTO YIIPaBIEHHUsI aBTOPOM c(HOpMyIHpPOBAHBI TIPEIUIOKEHNUS
IO JOTIOJIHEeHUIO cTaThi 4 3akoHa YkpauHsl «O rocynapcTBeHHOH ciyxk0e». YuuThiBas onbIT [ epMaHuy, IPEATIOKEHO BHECTH U3Me-
HeHust B 3akoH YkpauHbl «O rocynapCcTBEHHOH CiIyk0e» B 4aCTH yCTaHOBJICHUS PaBUJI IIPHMEMa Ha FOCYIapCTBEHHYIO CIIyXO0y U IIpo-
IBIDKEHHUE IO Hel He TOJIBKO Ha KOHKYPCHOH OCHOBE, HO U 110 MPABIITY «IIOCTETIEHHOTO NPOABIKEHHUs». Ha 0CHOBE MOJIBCKOTO ONbITa
JononHuTh OOIIMe NpaBuila 3THYECKOTO MOBEJCHHS T'OCYIapCTBEHHBIX CIYKALUX U JTOJDKHOCTHBIX JIML] MECTHOTO CaMOYIIPaBICHUS
YKpauHbl OJI0KEHUAMH O HPABCTBEHHOCTH, I0OPOCOBECTHOCTH, TBOPYECKOM IOAXOAE, PALIMOHAIILHOCTH U JIOSUIBHOCTH IIPH BBIIIOJI-
HEHHH TTOCTaBJIEHHBIX 3a1a4d. C y4eTOM OCHOBATEIbHOTO aHAJIN3a MPUHINIIOB IMyONNYHON CcIIyk0b1 PpaHINy BHECTH M3MEHEHHS B
IMopsinox npoBeneHNs KOHKYpCa Ha 3aHATHE IOJDKHOCTEH rOCYIapCTBEHHOM CITy>KObI B YKpauHe, IPeAyCMOTPEB BO3MOXKHOCTh IIPOBO-
JUTh BHYTPEHHHE KOHKYPCBI JUIS 3aMELCHHs BAKAHTHBIX JOJDKHOCTEH.

KitroueBble c10Ba: MPUHIAIEL, ITyOIMYHAs CITy)k0a, CTpaHbl KOHTHHEHTaNEHOH EBpomsl, YipanHa.

PRINCIPLES OF PUBLIC SERVICE IN THE CONTINENTAL COUNTRIES OF EUROPE

Victoria HALAY,
Candidate of Juridical Sciences, Associate Professor,
Associate Professor of the Department of International Public Law of
Kyiv National University of Trade and Economics

SUMMARY

The article explores the features of the definition of the principles of public service in the countries of continental Europe, which
is conditioned, in particular, by the state structure. Taking into account the best practices of the countries of continental Europe and in
order to improve Ukrainian legislation in the field of public administration, the author formulates proposals to supplement Article 4 of
the Law of Ukraine “On Civil Service”. Taking into account the experience of Germany, it was proposed to amend the Law of Ukraine
“On Civil Service” in terms of establishing the rules for admission to the civil service and promoting it not only on a competitive
basis, but also according to the rule of “gradual advancement”. According to the Polish experience, to supplement the General Rules
of Ethical Behavior of Civil Servants and Local Self-Government Officials by the provisions on morality, integrity, creativity in the
accomplishment of tasks, rationality and loyalty. Taking into account a thorough analysis of the principles of public service in France,
to amend the Procedure for holding a competition for civil service positions in Ukraine, providing for the possibility of conducting
internal competitions to fill vacancies.

Key words: principles, public service, countries of continental Europe, Ukraine.

IocTranoBka mpodiemMbl. 3apyOex-
HBII1 ONBIT IPUHLIUIIOB MyOINYHOM (TOCY-
JIAPCTBEHHOM) CITy’KObl MBI paccMaTpHBa-
€M, BBIOUpast U3 Hero HanboJsee 3HaYUMBbIe
9NIEMEHTBI,  COCTAaBIAIOLIME  HAYYHbBIH
U TPaKTUYECKUH HMHTEpEC, ITOCKOJIBKY
UX HCCIIeJOBaHUE TIO3BOJIUT OTBETHTH Ha
[JIaBHBIC BOMPOCHI 00 HHCTUTYTE MyOIny-
HOH city0bl. CTpaHBI 0-Pa3HOMY OIIpe-
JETSIOT MPUHIMIEI ITyOIIMYHON CITyXOBI,
9T0 OOYCIIOBICHO B TOM UHCIIE YCTPOH-
CTBOM T'OCYAapCTBa.

AKTyaJIbHOCTL ~ TeMBI  CBs3aHA
C HEJOCTaTOYHBIM HCCIIEIOBAHHEM IpO-
OJeMaTHKd  TPUHLUIOB  ITyOIWYHOH
CiTyxObl Ha COBPEMEHHOM 3Tare aMUHU-
CTpaTHBHOH pedopMbl B YKpanHe U HeoO-

XOIMMOCTBIO HayYHOTO aHallM3a M 3auM-
CTBOBaHMSI IIEPEIOBOTO  EBPOMEHCKOTO
OIIBITa TOCYIApCTB B cepe MmyOoInIHOro
YIpaBIeHHUsT ISl YCOBEPIIEHCTBOBAHUS
YKPaUHCKOTO 3aKOHOZATEIbCTBA.
Cocrosinme wuccienoanus. IIpo-
OJIEMHBIE aCIeKThl PABOBOTO  PETYJIH-
poBaHwUs rOCYyIapCTBEHHO CITY>KOBI
B YKpaWHe U CTpaHaX KOHTHHEHTAILHOKN
EBporibl, 0cOOEHHOCTH aIMUHHACTPATHBHOM
CTPYKTYPBI, TIPUHIIUIIEI TOCYIAPCTBEHHOTO
YIPaBICHUS WCCIEJOBATN TAaKHE y4EHBIC,
kak K.K. bapannesa, B.JI. bakymenko,
WN.C. bonnaps, A.O. Bacuna, B.B. Tophuk,
N.IO. I'pumak, A.®. Mensauk, A.A. Mana-
cepsH, C.B. Ilponkun, A.E. IlerpyHuna,
K.C. IlpockypsikoBa, M.M. PynakeBuu,

A.J1. Cxoponan, T.A. Coxomnosa, A.}O. O6o-
nerckuii, A.B. O6ononckuii, H.C. I1aHoBa,
N.B. INomumyk, A.A. Yapkusa, B.B. Ina-
YyK U JpyTHe.

Heanro n 3agadeil cTaTby SBISIETCS
uccienoBaHne ocoOeHHOCTell ompene-
JICHUs] TPUHIUINOB MYOIMYHOM CIyKObI
B CTpaHaX KOHTHHEHTaIbHOW EBporis
U 3aMMCTBOBAaHHE MEPEIOBOTO OIBITA
JUIL  COBEPLICHCTBOBAHUS  JICHCTBYIO-
IIET0 YKPAaWHCKOTO 3aKOHOAATEIhCTBA O
myOImIHOI (ToCcynapcTBEHHON) Ciryskoe.

N3n0:xeHne 0CHOBHOTO MaTepuaJa.
3aKoHOIATENBCTBO O IyONMIHON CITyxOe
OeneparuBHoii Pecybnukn  [epmanmst
JlaeT BO3MOXKHOCTb TOBOPHUTH 00 ompeze-
JICHHOM cucTeMe 3aKOHOJATeIbHOIO pery-



JMPOBAHUS TOCYAAPCTBEHHO-CIYKEOHBIX
OTHOILLIECHUH, y4UTHIBaroUel QenepaTus-
HOE YCTPOICTBO rocyapcTBa, TpaaAULInH,

HE00X0MMOCTh LIEHTPaTU30BaHHOTO
peLIeHUsT psiia BOIPOCOB U OMNpEIEIeH-
HOU JICIEHTpaIU3alluu B 3TOU cdepe.

[Ty6nmunas cioyx6a deneparuBHOI
Pecybmukn I'epmanum siBisieTcss Hau-
OoJtee BIUSATETHHON Cpely eBpPOIEHCKHAX
cTpaH ¢ QemxepaTHBHEIM THIIOM TOCyaap-
CTBEHHO-aIMHHUCTPATUBHOTO  yIpaBIle-
Hus. B Tepmanum mpodeccrnonanpHast
rocylapcTBeHHas ciyk0a moOsBUIach
onHoi u3 nepseix B EBporne. OHa cTpou-
J1ach Ha OCHOBE MPUHILIUIIOB NIPEIAHHOCTH
ciyx0e, 3aKOHHOCTH, CIMHCTBA, IIPO-
(eccuonanuzma. Crnenyer OTMETUTb, YTO
B I'epMaHuu Ha CETOOHAIIHMM N€Hb HET
MOHATHA «TOCYJApCTBEHHAS CIyX0a».
[Tocne IlepBoii MUPOBOI BOIHBI MOSIBUII-
Csl TEpMUH «ITyOnu4Has CIy»k0a», KOTO-
PBIii IPOYHO BOIIENT B TEOPHIO M IPAKTHUKY
COLMAJIbHOM XM3HH. B QyHKIIMOHAIEHOM
IUIaHe IyOnuyYHas ciayk0a o3Ha4yaeT jaes-
TEJILHOCTh C IIEJIbI0 BBIIIOJIHEHUs 0o0lie-
TOCYJapCTBEHHBIX 3aJad yINpPaBJICHUS.
B uHCcTHTYyLMOHANBEHOM IUIaHE MOJ Heil
MOHUMAIOT ONPEAEIEHHbIN KPYT JIHIL, AT
KOTOPBIX BBIMOJIHEHNE ITyONUYHBIX A€
cocTaBisieT NpPo(ECCUOHATBHYIO  Jiesi-
TenapHOCTS [1, ¢. 210].

TpaauuuoHHbIE TPUHLIKIIBI HEMELKOM
myONUYHOM Ciryk0bI OBUTH BOCCTAHOBIIE-
Hbl ¢ npusatueM 23 mas 1949 Koucru-
Tyuu. MoKHO TOBOpUTb, 4T0 OCHOBHOI
3akon OeneparuBHoii Pecnyomuku [ep-
MaHHMU 3aJI0KUJI OCHOBBI COBPEMEHHOM
yOJIMYHOI CITy>KOBI B CTpaHe, IIOCKOJIBKY
MOJIOKEHHUSI, Kacarollecs 3TOr0 HUHCTHU-
TyTa, €CTh NPAKTUUECKU BO BCEX IVIaBax
Koncrutyuu. Yacts 2 cratsu 33 HacTo-
SIero 3aKOHA YCTAaHABIMBACT PaBHBIM
JIOCTYII TPAXKJaH KO BCEM TOCYNapCTBEH-
HBIM opraHaMm. B He#l HamucaHo, 4YTO
«KQKIBIA HEMEIl UMEET paBHBIA JTOCTYI
KO BCSIKOW TOCYHAapCTBEHHOH TOKHOCTH
B COOTBETCTBHH CO CBOUMH CIIOCOOHO-
CTAMH ¥ po(eCCHOHATIBHOMN KBaNIU(HKa-
nuei». B yactu 3 crarbu 33 OcHOBHOTO
3akoHa ['epMaHNM yCTaHOBIEH NMPHHIUI
paBeHCTBa Ha IOCYAapCTBEHHOU CIyxo0e,
a TaKKe TO, YTO HUKTO HE MOXET OBITh
OTpaHHUYCH B CBOMX IIpaBax 4epe3 CBOIO
PEUTHI0 WIN MHPOBO33peHHe. B orpac-
J5X, TA€ B YNPaBICHYECKHX CTPYKTYpax
HEIOCTATOYHOE KOJIMYECTBO IKCHIIWH,
NP YCIIOBHH paBHOM mpodeccHoHaIb-
HOI NOATOTOBKM HA 3aMEIICHHUE OIIpejie-
JICHHOW JIOJDKHOCTH TOCYHAapCTBEHHBIX

CIIy)KalllMX, IPEINOYTeHUEe  OTHaeTcs
JKEHIIMHaM [2].

Taxxke B OcHoBHOM 3akoHe lepma-
HUM BBIIMCAHBl OCHOBHbBIC IPUHIUIIBI
nyonuuHo#t cnyx0bl. K OCHOBHBIM ©3
HUX MOXXHO OTHECTH: HNPHHIMII PaBHOTO
JOCTyna TpakAaH K KaXIoi rocynap-
CTBEHHOW JOJDKHOCTH B COOTBETCTBHU
¢ ero ksamupukanueil, npodeccuo-
HAJBGHOHW IOJTOTOBKOH, CIIOCOOHOCTSIMH
U JICTIOBBIMU KaueCTBaMH; MTPUHIUIT Bep-
HOCTH TOCYJApCTBY W IPUHLUII HOJH-
THUYECKOTO HEWTpaJNTeTa YHHOBHHUKOB;
3aIUTy TOCYJapcTBOM IPaBOBOTO IOJIO-
JKEHHs] YNHOBHHMKOB B CITy4ae HaHECECHUS
UM Bpe/a; COLMaJbHOE O0EecIeueHue 3a
CYET TOCY/apCcTBa M BBIILIATA JCHEKHO-
ro o0ecriedeHus, KOTOPOE COOTBETCTBYET
3aHMMaeMO# JOJDKHOCTH; CBOOOIA MBIC-
a1 1 cBo0Ooia co3JaHus OOLIECTBEHHBIX
oO0benuHeHui [3].

Ha 6a3e OcnoBroro 3akoHa B ®ene-
patuBHOI PecryOnuke I'epmanuu Obuin
npuHATE: OOHmMid 3aKOH O IPaBOBOM
HIOJIO)KEHUH TOCYAAPCTBEHHBIX CITYXKAIINX
ot 14 utons 1953 B penakuunu ot 27 peBpa-
151 1985 ¢ mocnenyromuMu K3MEHEHUSIMU
U JIOTIONIHEHUSIMH;, 3aKoH 0 (eepaabHbIX
ciayxaumx ot 14 utonsa 1953 B penakuuun
or 18 cenrsiOps 1957 u B HOBOH penax-
mun ot 27 despans 1985 ¢ mocnenyto-
[MIUMHA HM3MCHEHUSIMH U JIOTIONHEHHUSMH;
3akoH 00 o0ecIiedYeHNN roCy1apCTBEHHBIX
ciyxamux ot 24 asrycra 1976 B penax-
mun ot 24 oxtsaopst 1990. Psan 3akoHoB
U TIOCTAHOBJICHUH INpPaBUTENILCTBA Kaca-
eTcsl YperyJlupoBaHus MpaB 1 005 3aHHO-
CTell OTHENbHBIX KAaTErOpHH CITy)KalllX.
Ilo Bompocam peryiupoBaHusl rocynap-
CTBEHHO-CIIY’)KEOHBIX OTHOLIGHHH 3aKO-
HOJIaTeNIbHBIC aKThl MPUHAMAIOTCA U Ha
YpOBHE 3eMenb [4].

ComacHo Hemerkomy DenepanbHOMY
3aKOHY O TOCYJapCTBEHHBIX CITY)KaIllHX,
«TOCYHapCTBEHHBIN CITyXKaIUi CIIYKUT
HE OTAENbHOH NMapTHH, a BCEMY HapoLy».
OH 00s3aH BBIONHATH CBOM 00s3aH-
HOCTH «CIIPaBEUIMBO M OECIpHUCTpacT-
HO, pYKOBOJACTBYSICh OOIIECTBEHHBIMU
uHTEpecaMu». Bo Bcex cBOMX IeHCTBU-
SIX TOCYIAapCTBEHHBIH CIyXallUil g0J-
JKEH IIPOSBIIATH IPEAAHHOCTh OCHOBAM
CBOOOZIHOTO JIEMOKPaTHYECKOTO CTPOSI.
CTOHUT OTMETHUTB, YTO B 3aKOHE HE ycTa-
HABJIMBAIOTCS TPEOOBAHHS 110 «ICHOJIH-
TH3aLUH TOCYIAPCTBEHHBIX CIYKaIHX»,
HOCKOJIbKY Ha NpakTHke okono 40% rocy-
JIAPCTBEHHBIX CIYKAIUX SBISIOTCS YJie-
HaMH TOJIUTHYECKUX MapThil. Bonee Toro,
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MIOJINTUYECKHE TTAPTHU CTPEMSATCS BBECTH
B TOCY/IapCTBEHHBIH anmapar Kak MOXHO
Oonbliee KOJIMYECTBO CBOMX CTOPOHHH-
KOB [5].

KoHCcTUTYIIMOHHO OCHOBOW OILIATHI
MyOIMYHBIX CIIy)KAalUX SIBISACTCS «IPHH-
U COAEP)KaHMS», IO KOTOPOMY OHa
JIODKHA OBITH COpa3sMEpPHOW M COOTBET-
CTBOBATh 3aHMMaeMoOH NomKHOCTH. Oue-
BHIHO, YTO TOJIBKO HE3aBHCHUMBII C KO-
HOMHUYECKOH TOYKH 3pEHUS ITyOIMIHBII
CITy’KalllMid CrIocOOCH BBITIOIHATH 3a/1a4H,
nocrasieHHble nepen HUM Konctutynu-
eil. 3aKOHOAATENILCTBOM IPEILyCMOTPEHO
IpaBo MyONMYHBIX CIIyXaIMX Ha OIIpe-
JIEJICHHBIM ITOXKHOCTHOM OKJIaj, IOIlIa-
THI JUIsl TPOdeCCOpOB BY30B, TEPPUTOPHU-
aNbHBIE OTIIATHI, HaA0AaBKH, IIPEMHUN, 3a
BBICIIYTY JIET, 33 3BaHHE, OIlJIaTa 3a paboTy
3a rpaHurei [6, c. 301].

IIprHIMIEL myOnu4HOM CITyX-
OBl PErymupyloT HE TOJBKO IOBEICHHE
MyONMMYHBIX CITyXKalliX, a W CHCTEMY
IIPOABMXKEHUS 110 CiTy*k0e, KOTopasi OCHO-
BaHa Ha JBYX IPUHLMIAX: HOBBILICHUH
KBaUpUKAUUK (YTO MOATBEPHKIAETCS
WJIM CHeLMaIbHON MPOBEPKOH U COOTBET-
CTBYIOLICH OIICHKOM, WM cladeil crenu-
QJIBHOTO 3K3aMEHa) M MOCTENEeHHOE Mpo-
IBIDKeHKE. VICKITIOUeHns U3 STUX NPaBUII
JOIYCKAIOTCSL TOJIBKO IO CIIEIHaIbHOMY
paspemenuto OenepaibHON KOMUCCUU TIO
kanpam [7].

Crenyromeii CcTpaHOH, OIBIT KOTO-
po¥i 3acimy)kWBaeT BHHMAaHWS, SBISETCS
[onpma. Pa3zBuTre cucteMsl myOmHMYHOM
ciryx0b1 B ITosbIie TECHO CBSI3aHO C MPo-
BE/ICHUEM a/IMUHUCTPAaTUBHON pedhopMbl,
KOTOpast MMelia J1Ba UCTOYHHUKA «BIIOXHO-
BEHUS»: €BPOINEUCKUIN OIBIT U MPAKTHKY,
a TaKke coOCTBEHHbIE Tpaguuuu. [IpuH-
LUIIBI, KOTOPBIE 3aJ0KEHBI B IPOBEICHUE
aJIMUHHCTpPaTHBHON peopMbI, 6a3upoBa-
JIUCh Ha TPAJULMIX E€BPOINEHCKON LUBU-
nm3anuy. Cpeny TaKuxX IPHUHINIIOB ObUTH
MPO3pavdHOCTh, OTKPHITOCTH M TOMAOT-
YETHOCTh, YTO O3HAYajO0 JIMKBUIAIIUIO
JMIIHUX aIMMHUCTPaTUBHO-O0I0PO-
KpPaTH4eCKUX CTPYKTYp, PaJIMKaJIbHOE
pedopMHUPOBaHHE CHCTEMBI ITyOIMYHBIX
(uHAHCOB, JIeNerupoBaHNe HOBBIX, OoJiee
LIMPOKHMX TIOJHOMOYHMH JUI JEeMOKpa-
TUYECKU W30paHHBIX MECTHBIX BlacTeil
[8, c. 70].

BaxHyo ponb B (yHKIHOHHPOBA-
HUM TyONMudHON Ciry’KOBI Hrpaer ypo-
BEHb €€ OTKPHITOCTH W IIPO3PaYHOCTH.
O0ecrieyeHre TMPUHLHUIIOB ITIPO3PayHO-
CTH W OTKPBITOCTH (DyHKIMOHHPOBAHHS
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TOCYJIapCTBEHHBIX ~ OpPraHOB  BIJACTH
B [lonbuie Ga3upyercs Ha IOJOXKEHHAX
3akona «O goctyrne K nyoianyHoi uudop-
manum» [9].

He nocnenHiow poib B CTaHOBICHUH
myOnuuHOi  aamubucTpauuu  [lombim
urpaetr Komekc »THKM rocygapcTBEHHOI
CITy’>KObI, KOTOPBIH YTBEPIAHI CBOMM YKa-
3oM 11 okta6ps 2002 Ilpemsep Cosera
Mpunnctpos Exexk Mumnep. Konekc cran
pe3yabTaToM  HapabOTOK  ABYXJIETHEl
paboThl cHEeLUaIbHOH KOMHCCHH, Cllel-
CTBHMEM Hay4YHOT'O I10AX0/1a K 331a4aM 3TH-
KH, a TaKKe y4eTa INpaBUTEIbCTBEHHOH
npakTuky. Kojekc oTpakaeT OCHOBHbIC
HOPMBI M TIpaBUJIa, KOTOPBIMH JOJDKEH
PYKOBOJCTBOBAThCSL 4IEH KOPITyca Tpax-
JaHCKOW ciy)0bl. becnpucTpacTHOCTb,
MOJIUTHYECKas MPEJAHHOCTh, HPABCTBEH-
HOCTb, JI0OPOCOBECTHOCTb, TBOPYECTBO
B BHINOJHEHUM IIOCTABJICHHBIX 3a/ad,
KOMIIETEHTHOCTb, OTBETCTBEHHOCTb,
PalMOHANBHOCT W JIOSUTBHOCTH  CTalll
OCHOBHBIMHU IIPUHIMIIAMH, KOTOPbIE ObLIH
3aioxkeHsl B cosznaHue Konekca 31u-
KA rocyaapcTBeHHOH ciyxOb1 [Tonmbim
[10, c. 376].

B Koznekce yuTeHBI HHOCTpaHHBIN
ONBIT BBIPAOOTKM CTaHAAPTOB OOIIe-
CTBEHHOH JKU3HH, KOTOPHIE MMEIOT yHU-
BepcaibHBIH xapakrep. OCHOBHBIMH W3
HUX SIBIIAIOTCS: OECKOPBICTHOCTH, COOT-
BETCTBHE TIPaBy, OOBEKTHBHOCTH, OTKPHI-
TOCTB, BEXJIMBOCTh U TOMY IIO100HOE.

PazBuTHe npodeccuoHaIbHOTO
NOTeHIMaJla B o0nactu  IyOIM4HOro
ynpasienuss B Ilonmbine Tarxke wnmeer
MOJIOXKUTENbHBIE TEHIEGHIMH M Xapak-
TEPU3YETCSL CIEAYIOUMMH  KJIIOUEBBIMHU
npunimnamu [11]: paspabotkoii ctpa-
TETMYECKON  MOJMTHKU  YIpaBJICHHS
KaJpOBBIMH pPECypCaMy; yCTaHOBICHHEM
CHCTEMBI yrpaBiieHUus! 3()(HEKTHBHOCTHIO
JEeSITeNbHOCTH  ITyONMYHBIX — CIY)XKAaIIHX;
obecreueHeM  KOMIUIEKCAa  MOTHBa-
Uil ¥ BO3HArpaXkJIeHWH 3a MOBBIIICHUE
a¢dexTuBHOCTH pabOTHI; YyIydIIeHHEM
CHCTEMBl IPUHATUS PELICHUH C LEIbIo
obecriedeHus MOIHOrO Habopa HaBBIKOB
1 BO3MOXHOCTEH JUIsl IyOIMYHBIX CITy)XKa-
mux [12, c. 97, 13].

E. 3enuHcku BbIOENsET clenyromue
MIPUHLUITBI OPTaHU3AIMHU U JEeATeIbHOCTH
myOnuyaHoro ynpasieHus B [Tonbiue:

1. IlpuHOMO coueTaHus ynpaBiIeHUS
n npasa. Oprassl IyOIMYHOTO yIIpaBIIe-
HUS IEHCTBYIOT Ha OCHOBaHHH IIOJIOXKeE-
HUIl 3aKOHa W B Tpefesax, OYepUSHHBIX
MTOJIOKEHUSIMH 3aKOHA.

2. IlpuHuoun pykoBoiacTBa. ITOT
MIPUHIMIT 3aKJIIOYAETCS B JEATENIbHOCTH
opraHa ITyOJIMYHOIO YIpaBJIEHHS: Opra-
HU3ALUOHHOW, WHUIMATUBHOU, KOOPAHU-
HAIIMOHHOM, KaJIpOBOM, HAOIIOaTeILHOH,
KOHTPOJIBHOM.

3. Ilpuanun xoopauHamu. Koop-
IUHAMS B IyOJNMYHOM  yNIpaBICHUH
3aKIII0YaeTCsl B TapMOHH3AIWU Pa3iIid-
HOU JeSITeIbHOCTH OPTaHOB YIIPABICHUS
W TOCYJapCTBEHHBIX YUYpPEXKICHUH st
JIOCTH)KEHMS TIOCTABIICHHBIX LENEH.

4. Ilpunnun xomneruanbHocTH. Kon-
JIETHANILHOCTh OCHOBBIBAETCSI HA COBMECT-
HOM MpPUHSITUU PEHIEHUH HECKOIbKUMH
WM Jlake OOJIBIIMM KOJIMYECTBOM Hajie-
JICHHBIX PaBHBIMU NIPaBaMH JIHII.

5. Hpununun enunonuyHoctu. Enm-
HOJIMYHOCTh 3aKJIIOYAETCSI B CO3IAHUH
OpraHOB YTNPABICHUS C OTHOCTOPOHHUM
MIPUHATHEM pELIeHUH.

6. IlpuHmum cdepsl OesTeNnbHOCTH
U TOJHOMOYHMK (KOMIIETCHIINH) Opra-
Ha. Cdepa nelcTBus opraHa odepueHa
B TNOJOXXEHHUAX YCTPOMCTB aJMUHHCTpA-
TUBHOTO 3aKOHa. JTa cdepa OXBaThIBa-
€T CIIUCOK [eJ, KOTOPBIMHU 3aHUMAETCS
opraH. 3aTo KOMIIETEHIIUIO HY>KHO NTOHU-
MaTh, Kak cOOp TOJIHOMOYMH OpraHa
MyOIMYHOTO YMPaBICHUS, KaCaIOMIMHCS
OIpesieNieHHOM cdepbl aen, B KOTOpOi
opraH BIpaBe W BMECTE C TeM 00s3aH
JIeHCTBOBATbD.

7. IlpuHumMn  JeneHTpalu3aluu.
JlenenTpanu3anysi TECHO CBs3aHA CO
CTPOCHHUEM arapara IMyOoInIHOrO yIpaB-
JIEHUS U C PACHPENEICHHEM 3a/1au MEXY
OTAETbHBIMU 3BEHBSMH 3TOrO ammapara
B BEPTUKAJILHOH IJIOCKOCTH.

8. Ilpunnun Hamzopa. Hagzop — ato
BO3MOXKHOCTb, TIPaBO  BMEIATENbCTBA
B JIeSTEIBHOCTh UHCTPYKTHBHBIMHU, OpTa-
HU3AIIMOHHBIMU, KOHTPOJIBHBIMH U BJIACT-
HBIMH CPEACTBAMHU.

9. Ilpunmun xoHtpons. Kontpons
aIMUHUCTPAIlMM 3aKJII0JaeTcsi B  OCY-
[IECTBIICHUH JISSTEIHLHOCTH TI0 ITPOBEpPKE
JICUCTBUH eIMHULl MyOJIMYHOTO yrpasie-
HUSL.

10. IIpuHUMIT OTBETCTBEHHOCTH. Pa3-
JIMYAIOT:

— PYKOBOJSIYIO OTBETCTBEHHOCTb —
KacaeTcs JINL], BBIMOIHIIONUX YIIPaBIeH-
yeckue QyHKIMU B MyOJIUYHOM yIIpaBlie-
HUH;

— YTOJOBHYIO OTBETCTBEHHOCTH —
OTBETCTBEHHOCTH OT/EJIFHOTO BUHOBHHKA;

— HMYIIECTBEHHYIO OTBETCTBEH-
HOCTB — CBsI3aHa C yIIepOOM, TpHINHEH-

HBbIM YMHOBHUKOM B IpOLlECCe peain3a-
MK QyHKIMH yrIpaBlIeHus;

— ciyXeOHasi OTBETCTBEHHOCTb — 3TO
OTBETCTBEHHOCTh PAa0OTHHKOB C TOYKH
3peHHs Ha4yaJbHUKOB 33 HEHAJUIeKallee
ucnonHeHue obszannocrei [ 14, c. 32].

Cpenu Ipyrux CTpaH KOHTHHEHTANb-
HOoW EBpomsl BakHO 0OpaTHTh BHHMA-
HUE Ha MPHUHIUIEI ITyOINIHON CITy>KOBI
®paHuuy, KOTOpas SBISETCA OTHON W3
MePBBIX CTPaH, B KOTOPOIl Hadasl cyle-
CTBOBaTb MHCTUTYT ITyOIMYHOH CITyX-
Obl. [IpUHIMIIBI HBIHEIIHEW MyOIMYHOM
ciryx0bl PpaHIUK 3aJ0KEHBI «3aKOHOM
00 ofmieM craryce YMHOBHHKOB» [15],
KOTOpBIA ObLT OpUHAT B 1946 u yden
(hpaHIly3CKHE TPAIMIHHU IO TOCTPOCHHIO
Oropokparuueckoit cucremsl. [Tocne npu-
uatus B 1958 noBoit Koncturyrim @pan-
uuu [Ipe3uaeHT u3aan opAoOHaHC O CTaTy-
Ce YNHOBHHKOB, KOTOPBIM OBLIM BHECEHBI
oIpesieNicHHbIe U3MeHeHHs B 3aKkoH 1946,
HO NPHHIUITAAIEHBIE OCHOBBI yOIHYHOM
CiIyKObl, 2 MMEHHO 4eTKas MOIYMHEH-
HOCTb BHYTPHM TOCYJApPCTBEHHBIX Opra-
HOB, OCTaJINCh 03 N3MEHEHHH.

Konuenuus npoxoxaeHus ImyOmuy-
HOU ciyxObl DpaHuuu, BKIIOYass 0TOOP,
Ha3HA4YeHHE Ha JIOJDKHOCTh, Hpodeccu-
OHAJIBHYIO Kapbepy, OLEHKH 3(deKxTus-
HOCTH DPa0OTHI CIIyXKamlero B TEUCHHUE
npodeccHoHaTbHON JIeSITENLHOCTH,
OCHOBBIBAETCS HA TOM, 4TO:

— myOnuuHas ciyx6a TpeOyer OT
paboTHHKAa  CHEMUPHYECKHX  KavdecTB
U TIOJTHOM OT/auM CITY>KO€ TOCyAapCTBY;

— myOnuyHas ciyx0a gaeT yBe-
PEHHOCTH B TOM, YTO JOOPOCOBECTHOE
BBINIOJIHEHHE PAOOTHUKOM €ro JJOJKHOCT-
HBIX O0f3aHHOCTEH TapaHTHPYET €My
CTabMIbHOE MaTepHUalIbHOE 00ECIIeueHuE,
KOTOPOE MOCTETIEHHO YBEINUUBACTCS;

— myOnuyHas ~choyx0a  BbIOMpaeT
U 3aKpeIuisieT B JOIDKHOCTH Hamboiee
LIEHHBIE KaJpbl, KOTOpHIE obecreunBa-
IOT el BBICOKMH IpecTK B 0O0IIecTBe
[16, c. 24].

@paniy3ckass  [paBoBas  JIOKTPH-
Ha OCHOBBIBACTCS Ha INpUHLUIE OOl
JIOSITBHOCTH YMHOBHHUKA TI0 OTHOILIEHUIO
K TOCYIapCTBY, OIHAKO 3Ta JIOSIBHOCTD
MMeeT MacCUBHBIN conepxkaHue. OHa He
TpeOyeT aKTUBHOTO BBIPaXKEHHs — BCTY-
IUICHUS] B TPABAIIYI0 MMapTHIO WM TIOJ-
JIEp’KKY  IPaBUTEIBCTBEHHOTO  Kypca.
Bo ®panuum n0sIbHOCTH MOHUMAETCS
cKopee, kKak BepHOcTh Hanuu U KoHcTn-
TyIuH, a He NMpaBUTENbCTBY. Ha ciryxbe
YUHOBHHKAM PEKOMEHIYETCS OTKa3aThCs



OT OTKPBITOTO BBIPAXKEHUS CBOMX HOJIUTH-
YeCKUX, GUIOCOPCKUX HIIH PETUTHO3HBIX
yoexaenuit [17].

OT/ebHOr0 BHUMAHHUS 3aCITy’KHBAIOT
STHYECKUE MPHHLMIBI TOCYJapCTBEHHOM
CIy’KObI, Belb IEATENBHOCTh M IIOBEIC-
HHE TOCYIapCTBEHHBIX CIIy’KaIlliX JOJDKHA
PEryIMpOBATECST HE TOJIBKO 3aKOHOAATEIIb-
HBIMH aKTaMH, HO ¥ MOPAIEHBIMI HOPMaMH
U TpUHOUNAMA. MopanbHBIMH WM OTH-
YECKUMH TIPUHIMIIAME TOCYIapCTBEHHOM
CIy’KObl MOXKHO Ha3BaTh CHCTEMY IIPaBHII,
KOTOPBIMH  TOCYIIapPCTBEHHBIE ~CITy)Kalllue
JIOJDKHBI  PYKOBOJICTBOBAThCSl  ITOCTOSIHHO,
BHE 3aBUCHMOCTH OT (pakTa M BPEMEHH
BBITIOJTHEHUSI CITY)KeOHBIX 00s3aHHOCTEH, a
TaKXKE MEXIY CIYXalUMH. DTHUMU IPUH-
LUIIAMH PYKOBOZACTBYIOTCSI TAakOKe B OTHO-
IISHMSIX MEKTy TOCYapCTBEHHBIMY CITyXKa-
MY ¥ TPakKIaHaMH, KOTOPBIM CITy>KaIlne
CITY>Kart, BO BPeMsI 3aIlIUTHI MX TIPaB ¥ 3aKOH-
HBIX MHTEpecoB, obecreunBasi B3anMoIe-
CTBHE rocynapctBa u obmiecta. Cucrema
STUYECKHX NPUHIIUIIOB Hy>KHA IS peryiy-
POBaHMs B3aMMOOTHOILIEHHUSI FOCYIapCTBEH-
HBIX CITY’>KaIllMX MEX1y CO00H B KOJUIEKTHU-
BE C LIEJbIO MOJIEPKaHKUsl HEOOXOIUMOTOo
IUTST HOPMAITBHOU TPO(heCCHOHATBHOM Jiesi-
TEJBHOCTH MOPAIBHOTO M ICHUXOJIOTHYe-
CKOTO YPOBHSL.

Bo ®pannuu sTHYeckue IpaBuiIa
MOBEACHUSI TOCYHAPCTBEHHBIX  CIyKa-
muX 3aKkperieHsl B 3akoHe «OO6 sTHKe,
mpaBax W OOSM3aHHOCTSIX TOCYJapCTBEH-
HBIX ciyxamux» [18]. B Hem 3akperure-
Hbl OCHOBHbBIE IPHHIMIIBI JEATEIbHOCTH
rOCY/IapCTBEHHBIX CIY)XaIllux: Oecrpu-
CTPAacCTHOCTb, J1OOPOCOBECTHOCTb, YECT-
HOCTb, YBO)KCHHE K rpakiaHam. Takxke
B 3aKOHE INPOIUCAH MEXaHH3M 3allUThI
TOCYAApCTBEHHBIX CITY)KaIlUX.

BoiBoabl. I1ockonbKy Takue NpUHLU-
IIBI, KaK MMOJOTYETHOCTh, OPTaHU3ALUOH-
Hasi CIIOCOOHOCTH W IIPHUBIICYEHHE JTIONEH,
HE HAIUTH CBOETO OTPAXXCHHUS B INIaBHBIX
U TOCYIapCTBEHHOH CIy>kObl Ykpau-
HBl aKTaX, MBI IpeajaraeéM OTOJHUTH
crarpto 4 3akoHa Ykpaunsl «O rocynap-
CTBEHHOHU ciIyK0e» ClIelyIoIUMHU T10J10-
JKEHHAMH.

Ha npumepe mpUHIMIIOB MyOIUYHON
ciyx0bl ['epManuM mpeanaraeM BHECTH
n3MeHeHus B 3akoH YkpauHsl «O rocy-
JIAPCTBEHHOI CIy’)k0e» B 4aCTH yCTaHOB-
JICHUS TIPaBWJI IIpHEMa Ha TOCYNAapCTBEH-
HyIO CiTy’kOy M NpOABIDKEHHE IO HEH He
TOJIBKO Ha KOHKYPCHOW OCHOBE, HO U TIO
MIPaBIITy «IIOCTETIEHHOTO TIPO/IBIKEHIIS.
Ilog «mOCTENEHHBIM TPOABHMIKEHHEM)

NPEAJIOKEHO TOHUMAaTh MOPSJIOK IIPo-
NBIDKCHHUST M HaeM KaJpoB Ha rocymap-
CTBEHHYIO CIIy)O0y C y4eTOM HUX OIbITa,
HAaBBIKOB U CIIOCOOHOCTEH BBIMONHSATD
MOCTaBIICHHBIC TIEPe]] HUMH 3a/1a4u.

Onbit [Tosnbiiy moka3spiBaeT BAXKHOCTh
pa3BUTHS MPOPECCHOHAILHOTO MOTEH-
nuana B 00JacTH MyOJIMYHOTO yIpaBlie-
HHUS TyTE€M YCTAHOBIICHUS HPHHIUIIOB
U TIPOIIC/AYpP MOBBIIICHHS KBATH()UKAIINN
cryxamux. Takke MONbCKHE MPUHIHITBI
STHYECKOTO IIOBEJCHHUS IMO3BOJIAIOT HaM
NPEATIOKUTH JONONMHUTE OOIIHe mpaBuia
STHYECKOTO MTOBEACHHSI TOCYIaPCTBEHHBIX
CITy’)KaIlUX ¥ JODKHOCTHBIX JIUI MECTHO-
0 CaMOyIMpaBiCHUSI YKPaWUHbI CICIYIO-
UIMMH TTOJIOKEHUSMH: HPaBCTBEHHOCTb,
JI0OPOCOBECTHOCTH, TBOPYECTBO B BBIMOJI-
HEHUU TOCTABICHHBIX 3a/]1a4, PAIHOHAIb-
HOCTbH U JIOSTTBHOCTb.

HccnenoBaB NpHHIMIEI Ty OIHMIHOM
ciyx0b1 DpaHIiK, Mbl BBIICTHIN BaX-
HYIO COCTaBIISIIONIYIO, KOTOPAs 3aCiIyKH-
BaeT BHHMAaHMWS: IPOBEICHHE KOHKypca
Ha 3aMelIeHHe JODKHOCTeH MyOIMYHOM
cnyObl. B cBS3M ¢ 3THM mpeiaraem
BHecTH u3MeHeHus B [lopsimok mposene-
HUsI KOHKypCa Ha 3aHSATHE JIODKHOCTEH
TOCYAapCTBEHHOU CIIy)Obl B YKpauHe, a
HMEHHO, MPEIYCMOTPETh BO3MOXHOCTD
MPOBOIUTh BHYTPEHHHE KOHKYPCHI JUIS
3aMeIIEeHNsI BAKAHTHBIX JOJDKHOCTEH, 4TO
MO3BOJIUT TTYOJIMYHBIM CITYXKAIUM UMETh
MOCTENEHHOE MPOJBHKCHHE TI0 CITyXK-
O6c Ha OCHOBe WX MNPO(ECCHOHATIBHBIX
KaueCTB U CIIEIHAIN3aIHH.
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PEAJIN3ALNNA YITPABJEHYECKOI'O
INOTEHIUAJIA MOJIOJAE KA
B AEATEJBHOCTHU ITIPEJCTABUTEJBCKUX
OPI'AHOB MECTHOI'O
CAMOYITIPABJIEHUA B YKPAUHE

JInwaasa THPEHKO,
HavaJlbHHUK YIPaBJICHHS 0 BOIIPOCAM I'YMaHHTapHOH,
COLMAITBHO-KYJBTYPHOM cepsl 1 00pa3oBaHus
JIHenponeTpoBCKOro 00JIacTHOrO COBETA

AHHOTAIUSA

B crarbe mpUBOAATCS OCHOBHBIC IOJIOXKEHUS UCCIIEJOBAHMS MOJIOJEKHOIO Cer-
MEHTa COCTaBa JEMYTaTOB MECTHBIX COBETOB Ha OCHOBE JaHHBIX, PA3MELICHHBIX Ha
caiiTax MpPEICTaBHTENBCKUX OPTaHOB MECTHOTO CaMOYTpaBIICHUS YKpawWHBl U IO
pe3ynapTaTaM MOCJIEAHUX MECTHBIX BHIOOPOB. AHAJIM3MPYIOTCS JAaHHBIC 110 YPOBHSAM
IIPEACTaBUTEIILCKUX OPraHOB MECTHOIO CaMOYIPaBIICHHS, TEPPUTOPHAIBHBIX OCO-
OCHHOCTEW M OIpEeAETICHNIO JTOJH BIUSHUS B UX COCTAaBE MOJIOABIX JIEMYTaToOB, B TOM
YHCIIe MOJIOABIX JKeHIIMH 110 35 net. O6G0CHOBaHO, YTO pedopMbl HA MECTHOM YPOBHE
aKTHBHEE BOCIIPMHUMAIOTCS BEBIOOPHON BJIACTHIO M IPAXKJaHAMM IPH HAIWYKUHU 3HAYHU-
TEIHHOTO MOJIOJIE)KHOTO CETMEHTa B MPEICTABHTENBCKUX OpraHax MECTHOTO CaMoy-
MIpaBJICHKs, a peai3anus yIpaBIeHYeCKOro MOTeHIMAala MOJIOJEKH B IESITEIbHOCTH
[IPEACTaBUTEIILCKUX OPraHOB MECTHOTO CaMOYIIPaBJICHUS OKa3blBaeT BO3JCHCTBHIE HA
IMHAMHKY BHEIpeHUs pedopM, aKTHBHYIO PEaKIUIO U TOAJEPKKY BIACTHIO MECTHBIX
WHHLUATHB.

KiroueBble cj10Ba: MECTHOE CaMOyIpaBiIeHHE, IPEACTABUTEIBCKIE OPraHbl MECT-
HOTO CaMOYIIPaBIICHHS, MOJIOAEXKb, YIIPABICHIECKUH MOTSHINAII.

REALIZATION OF THE YOUTH GOVERNMENT POTENTIAL
IN THE REPRESENTATIVES’ACTIVITY OF LOCAL
SELF-GOVERNMENT IN UKRAINE

Liliia Hyrenko,
Head of the Department of Humanitarian, Social and Cultural Affairs and Education
of Dnipropetrovsk Regional Council

SUMMARY

In the article the basic principles of research of youth segment of local councils’
members on the data base, which are disposed on the sites of the representative
bodies of Ukrainian local self-governments and according to last local election, are
disclosed. The data of representative bodies of local self-government, territorial
particularities and dimension of influence’s degree of young deputies, including
young women up to 35 years, are analyzed. It’s argued, that reforms on the local
level are actively perceived by the elective representatives and citizens under the
presence of significant youth part in the local councils, so youth administrative
potential in activity of the representative bodies of local self-government influents
on the dynamic of reforms’ implementation and maintenance of local initiatives by
local governments.

Key words: local self-government, representatives of local self-government, youth,
youth government potential.

[ocTranoBka mnpodiemsl. Dpdek-
TUBHOCTb M YCHEWIHOCTb pedopmbl
JICLIEHTpaJIN3allud B YKpauHe ompeje-
JSeTCs TOCTH)KCHHEM LeNIei OCHOBHBIX
HOPMAaTUBHO-NIPABOBBIX  JIOKYMEHTOB,
CpeAd KOTOPBIX OCOOEGHHO —clenyeT
BbIAENUTh CTpaTeruio yCTOM4YUBOrO pas-

BuTHA «YKpauHa — 2020», yTBepxieH-
Hyto YkasoM Ilpe3uzpeHra YkpauHbl OT
12 suBaps 2015 . Ne 5. JloctuxeHnue
OOJIPIIMHCTBA 3THX LeJled Henocpen-
CTBEHHO 3aBHCUT OT (opM M METOIOB
JIeSITENIBHOCTH OPraHOB MECTHOTO Camo-
yropasieHus, ocobeHHO B cdepe dop-



MUPOBAHUA U pe€ajin3aliun MOJIOJEHKHOM

KitoueBbimu
BHUMAaHHS

MOJIUTHKH. MOMEHTaMH
OT/EIBHOTO uccienoBare-
neit K JaHHo#M mpoOieMaTuke SBISIOTCS
CIIeAyIOLME: OpPUCHTAlUs Ha EBPOWH-
TErpaliOHHBIN IyTh Pa3BUTHS HAIIEro
rocynapctsa (IIporpamma EBpomeiickoro
napiaamenta u Coseta EBpomnsr «Momo-
nexs B aeiicteun 2007-2013» [1]; Crpa-
terus moioxpexu Esponeiickoro Corosa
2010-2018 rr. [2] n Crparerus Espo-
nerickoro Coro3za Ha 2019-2027 rr. [3]);
aKTHBH3aIM TIPaXXIAHCKOTO 0O0IIecTBa
B YKpauHe, 3HaYUTEIIbHOM YacThIO KOTO-
poro crajga MOJIOAEXKb (MOJOIEKHBIE
JIBIDKCHUS, MOJIOZIC)KHOE COLMAIbHOE
BOJIOHTEPCTBO), U (HOPMUPOBAHUE KYJIb-
TypHI y4acTusi MOJIOAEKU B yIPaBICHUN
00IIECTBEeHHBIMU JieTaMi (BBIIBIKEHUE
U TOAAEp)KKa OOIIEeCTBEHHBIX HHHUIHU-
aTWB; ydJacTHe B OOIIECTBEHHBIX Opra-
HU3aIUSIX M COIHaNbHOW pabote). D10
MOSICHSIET HEOOXOOMMOCTh MepecMoTpa
($hopM U MeETOmOB JEATEIBHOCTH Opra-
HOB MECTHOTO CaMoyIpaBieHus B cepe
MOJIOAEKHON TIONUTUKU B YKpauHe.

AKTYQJILHOCTh TeMbI HCCJIEI0BA-
HH$ [OATBEPXKIACTCs Ha CEroJHIIIHUH
JIeHb peanu3alieil TocyaapcTBEHHOM
MOJIOJIC)KHON MOJUTHKH, BHUMaHHEM
rocynapctBa U MECTHOI BiIacTu K Qop-
MaM H CpEeACTBaM MOAAEPKKH MOJIO-
IIBIX YKParHIEB B CTPEMIICHUH K CaMmo-
peanm3anuu  — TOpodhecCHOHANBHOH,
colMagbHOM, 3KOHOMUYECKoH. B ycio-
BUSAX Ppa3BUTHS PBIHOYHBIX OTHOIIE-
HUH HaOnromaercs TEHACHUUS 3aMEHbI
MaTePHAJIMCTCKOTO MOJX0Aa Ha PBIHOY-
HO-JIEMOKpaTHYECKUH BO Bcex cdepax
COLIMANBHOTO DPAa3BUTHSA, YTO O3HAYaeT
CYLIECTBEHHBIE M3MEHEHHs COLUAIBHO-
9KOHOMHYECKHUX YyCIOBUH. DTO CBuUIe-
TEIBCTBYET O HEOOXOAUMOCTH Iepexoaa
0T 3a00THI M MONEYNTEIHCTBA TOCYAAP-
CTBa J0 CO3MaHHS YCIOBHH I caMo-
CTOATEIBLHOTO, WHIWBHIYaILHOTO pa3-
BHUTHS MOJIOJBIX JIIO/IEH W BOZMOKHOCTH
peasM3aluy, 3allUTBl HX MHTEPECOB
IpY TOMOILIM CaMOYIIPAaBICHYECKUX,
oOmecTBeHHbIX oOpranu3auuid. Llensio
JESATENbHOCTH  TAaKMX  MOJIOJEXKHBIX
OpraHu3alii MOXeT cTaTh (OPMYJIH-
pOBaHUE U JOHECCHHE UAEH, IIpeIIoKe-
HUH, HUHTEPECOB, HHULIUATHB MOJIOJIEKH
JI0 OPTaHOB BIACTH HETOCPEACTBEHHO.
Oror ¢akT u o0ycnaBiIuBaeT MOTpPeO-
HOCThH IIEpECMOTpa COLHAIBHOW pPOIH
MOJIOJIC)KH B YIPaBICHYECKHUX IIPOIIEC-
cax, BO BJJaCTH MECTHOTO yYpOBHSI.

Cocrosinue wucciaenoBanusi. Ilpo-
G1eMaTHKe MOJIO/ICKHBIX HMCCIIEIOBAHUN
MHOTO BHUMaHHUS YIEISETCS B KOHTEKCTE
U3Y4YEeHUs] MEXaHU3MOB (OPMHPOBAHHMS
U pealu3alid MOJIOACKHOH IOJIHUTH-
k. Tak, MOXXHO BBIJEIHUTH OTHAENbHEIE
HaNpaBICHUS HCCICIOBAHUN: YCIOBHSA
(hopMHpOBaHMS JHYHOCTH CHCTEMOM
BEICIIETO 00pa3oBaHWs, 00pa30BaTElb-
HBIX WHHOBalMd W TpPO(eCCHOHAIBHO-
ro passutus (B. AcraxoBa, A. Pyuxa,
0. Sky6a, O. IlumenoBa, A. SIkoBeHKO,
O. byrynuna, O. I'onuxoB, T. Tapacen-
ko, JI. I'yk); peanbHble YCIOBUSI U BO3-
MOXXHOCTH MOJIOJIC)KH Ha PBIHKE Tpyla,
TPYIOYyCTPOUCTBO,  jAeMorpaduyeckuit
HOPTPET, IKOHOMHUYECKAas aKTUBHOCTb,
COLIMATBHO-MAaTepHAIIBHOE  COCTOSTHHE
mononexu (D. Jlubanosa, O. AbamuHa,
. Amutpyk, C. OxkcambiTHa, JI. Manb,
M. Xmemsapuayk, V. Xoxpsikosa); hopmu-
pOBaHUE U peasin3anus ToCyJapCTBEHHOM
MOJIOAEKHONH TOJIUTHKH, MOJOAEKHAS
paboTa Ha MECTHOM YpPOBHE, MOJIOJCK-
Has NOJIMTHKA B YCJOBHUSX JeLEHTpa-
mu3aiuu (O. banakupesa, T. Bowpap,
E. Boponun, A. Bacunbes, lO. Tamy-
ctan, O. lunenxo, I'. KoBanb, P. JIeBuH,
T. Oxymxo, XK. Ilerpouko, Y. Kynpuuii,
T. Jlebenun, M. Iepenenui, M. Tono-
Batuii, O. Spemenko, B. TomoBeHb-
ko, M. Uneunskuii, B. KpuBopydenxo,
O. Kapetna, O. Kynuand); MoioxexHas
MOJINTHKA B KOHTEKCTE €BPOMHTErpaIly-
OHHBIX TIPOIIECCOB W 3apyOeKHOTO OIIbI-
ta (U. I'pumenko, M. Kanagen, H. ®eno-
peuko, P. Cropoxyk, WM. Hecraiiko).
C nmo3uuui 0Te4eCTBEHHOM HayKH rocy-
JApCTBEHHOTO YIPAaBICHUS BONPOCAM
MECTHOTO CaMOYIPABIICHHUS IIOCBSIIIE-
HBl HCCIIEJOBAHUS TaKUX YYEHBIX, Kak
B. Babaes, O. ba6bunosa, E. Bo6pos-
ckas, C. Bosnsrid, [1. BopoHa, A. ['omiko,
A. lpo6or, S. XKosuupunk, B. Kontys,
B. Kyit6buna, O. Jlazop, 0. Mononoxes,
. lnnynceknii, P. Imom, B. Ionrager,
. Poznyrenko, B. Teimkus, H. ®enuyH,
B. Wapsrii, F0. Hlapo u ap. Ocoben-
HO cJelyeT aKLEeHTHPOBaTh BHUMaHHE
Ha WHCCIEJOBaHMAX, NPEIMET KOTOPBIX
CBSI3aH C COBPEMEHHBIMH TpaHC(opMa-
LHOHHBIMH IIPOLIECCAMH KaK B MECTHOM
CaMOYINpaBJICHUH, TaK M B MOJIOAEK-
Ho monuTuke. K 3THM nccienoBaHmsM
MOXHO OTHECTH TPYABI MO H3YYECHHIO:
MoltonexHbIX nBmxkeHnin (M. Kanasern),
BoJIOHTEpCcKoi aearensHoCcTH (M. MBXen-
KO0); MEXaHM3MOB IIPUBIICYCHUS] MOJIOJIE-
KU K YIpPaBICHYECKOH AeATeNbHOCTH
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U Pa3sBUTHIO MHCTHTYTOB I'PaXXJaHCKOIO
obmectBa (1. Apremenko, A. Moukos,
0. IleBuoBa); couManIM3aluK MOJIO-
JbIX TOJIMTHKO-YIPABICHYECKHX KaJpOB
(A. Tlupnybuak) u QopMUpOBaHHIO
pernoHanbHBIX 3MHUT (A. 30TKHH); B3a-
HUMOJICHCTBUS C JKEHCKUMH OOILECTBEH-
HeIMK opranuzanusamu (H. Kosanummn);
HHCTUTYTa  HapOJHOTO0  INPECTaBH-
tenbetBa (A. BacuipieHko); pa3BUTHS
OpPraHOB CaMOOPTaHW3alUU HaCEJIeHHS
(B. BonpapeHko); peanu3auuyd MpaB
IpaXJaH 4Yepe3 MEeCTHble WHUINATH-
Bol (O. Boiiko) u npyrue. Pa3zpaboran-
HOCTh ITIPOOJEMAaTHKH CBUAETEILCTBYET
O 3HAYUTENIFHOM BHHMAaHHMU Y4YEHBIX
K BBIIICYKa3aHHBIM BOINPOCAM, OJIHAKO
ClIelyeT KOHCTaTHPOBaTh TOT (aKT, 4TO
MIPOIIECCHl MOUCKa 00Jiee COBEPILICHHBIX
GbOopM M METOMOB JESTEIBHOCTH Opra-
HOB MECTHOTO CaMOYIIpaBIeHHS B ce-
pe MOJIOJEKHOW TMOJUTHUKH B YCIIOBHSX
pebopmupoBaHus,  JEHEHTpaNNU3aluN
nponoikatores. M cpeny HUX 0cOOCHHO
CllelyeT OTMETUTh IOWCK IyTeH BIIHs-
HUS Ha pa3pabOTKy M NPUHATHE YHpaB-
JEHYEeCKUX peleHud, (opMupoBaHUe
YIpPaBICHYECKUX IPOLECCOB IpeacTa-
BUTEISIMH MOJIOJICKH, CUCTEMHOTO KOM-
IUIEKCHOTO HCCJICJOBaHUS KOTOPBIX HET
110 CErOHALIHUMI ICHb.

IesbIo cTaTHU ABJSIETCSH UCCIEN0-
BaHHEe MOJIOJIEKHOTO CEerMEeHTa COCTaBa
JIETlyTaTOB MECTHBIX COBETOB YKpau-
HBl (B YaCTHOCTH OOJIACTHBIC COBETHI,
TOPOJCKUE COBETHl OOJIACTHOTO 3Haue-
HUS U paliloHHbIE COBETHI). BriOop nenu
CTatbu OOYCIIOBJICH IPEIIOI0KEHH-
€M, 4To pedOpMbl HA MECTHOM ypPOBHE
aKTHBHEE BOCHPHHHMAIOTCS BBIOOPHOM
BJIACTBIO U TPaXAaHAMH NPH HAJIHYUH
3HAYUTEIEHOTO MOJIOJIC)KHOTO CErMEHTa
B MIPEJCTABUTEIBCKUX OpPraHax MECTHO-
TO CaMOYIIpaBJICHHUS, a CONEHCTBHE pea-
JU3alUU yIPaBIeHIECKOTO MOTEHIAIa
MOJIOZIEKH B JAEITEIbHOCTH MpeIcTa-
BHUTEIBCKUX OPraHOB MECTHOTO CaMoy-
MIPABJICHUS OKa3bIBACT IOJOXKHUTEIBHOE
BO3EHCTBHE HA NPOLECCH BHEAPCHHS
pedopM M TOANEPKKY BIACTBIO MECT-
HbIX uHUUHUaTtuB. OCHOBHOH 3ajnaveit
CTAThM BBICTYNAET aHAJIW3 JAHHBIX IO
TaKUM KPUTEPHUSIM, KaK YPOBEHb Ipel-
CTaBUTEJIbCKMX  OPraHOB  MECTHOTO
CaMOYIPAaBJICHUS,  TEPPHUTOPUANIBHBIC
0COOEHHOCTH, JOJsA BIUSHHS MOJIO-
IBIX JICTyTaTOB, B TOM YHCIIC MOJIOJBIX
KEeHIMH 10 35 jer, a Takxke Qopmu-
pOBaHHE COOTBETCTBYIOUIMX BBIBOJIOB
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U PEKOMEHJAlMi opraHaM MECTHOTO
CcaMOyIIpaBJICHUS OTHOCHTEIbHO (HOpM
U METONOB JesTelbHOCTH B cdepe
MOJIOJIEKHON MOTUTHKHU.

H3n0:xeHHe OCHOBHOrO MaTepHa-
aa. Pedopma nereHTpanuzanuu, mpo-
BOAMMAs B YKpaWHE 1O CO3JaHUI0 00b-
€IMHEHHBIX TEPPUTOPHAIBHBIX TPOMAI,
0COOCHHO TOKa3aTeNbHa B IUIaHE aKTHB-
HOCTH ¥ OT3BIBUYMBOCTH OOIIECTBEH-
HOCTH, MECTHOH BJIAaCTH WM Tpa)kIaH Ha
n3MeHeHus. Tak, MUHUCTpP pEerHOHAIbHO-
IO Pa3BUTHSA, CTPOUTEIBCTBA M >KHIIHILI-
HO-KOMMYHAJIBHOTO X03HCTBa YKpaHHBI
I 3y6ko yka3zan Ha oOOIACTH-THIEPHI
B YCICIIHOCTH pealu3alud pedopMsl
(cormacHo pedTuHry obnacteit 1o ¢op-
MHPOBaHHIO TEPPUTOPHAIBHBIX TPOMA,
pa3paboTaHHOMY MUHHCTEPCTBOM):
JKuromupckas, BonsiHcKas, XMenbHUII-
kas, YepHnrosckas, /{HenporeTpoBckas,
3amoposkckast, TeprHomonbckas, YepHo-
Bunkas obmactu. Cpeam ayTtcaiiepon
ObUTM Ha3BaHbl Takue O0JACTH, Kak
3akapnarckas, Bunnunkasa, Kuesckas,
Kuposorpaackas, Jlyranckas, Onecckas,
Uepkacckast [4]. C no3unuu cyObekTa
IpoBeieHUs peopMbl — IPABUTEIIHCTBA,
cutyauus TpeOyeT MOsSCHEHU#, mouemy
HMEHHO TaKO€ paclpefesIeHHe U B 4eM
3aKJIIOYAIOTCS. 0COOEHHOCTH BHEAPEHUS
pedopMBI Ha MECTHOM YPOBHE.

Bouto  BEIIBHHYTO TPEIIIONOKEHHE,
YTO BO3HHKJIO [IBOHCTBEHHOE BHICHUE
W3MEHEHHH — Ha IIeHTPaJbHOM YPOBHE
n Ha MecTHOM. KoHmumkt, mopoxmeH-
HBIIl yOJMpOBaHUEM IIOJHOMOYMH Ha
MECTHOM YPOBHE, — MEXAY OpraHaMu
UCIIOJIHUTENIBHOH BJIACTH M MECTHOTO
CaMOYIIPaBIICHUs, HE MOXKET He OTPa3HT-
¢Sl Ha Tpoleccax ACLEeHTpaIu3aluu. OTo
3aCTaBIIseT MpEAIoNararh, 4To pedopma
JeneHTpanu3anuu o0ocTpuia 3TH KOH-
(IIHKTBI yKe Ha BCEX YPOBHSX 0€3 HCKITIO-
yeHus1. COOTBETCTBEHHO, CYTh IPOOIEMbI
JISKAT WMEHHO BO B3aUMOOTHOIICHH-
X «TOCYHapcTBO — BBIOOpHAsT MecTHast
BJIaCTb — TpaxkaaHe». PaccmoTpum Gosee
JIETaJILHO.

Hamu Obu1 mpoBeneH aHanu3 Jery-
TaTCKUX KOPITyCOB DPailOHHBIX COBETOB,
TOPOZICKHX COBETOB OOJIaCTHOTO 3Ha-
YeHUs, 00JaCTHBIX COBETOB Ha OCHOBE
JAHHBIX, Pa3MELICHHBIX Ha OQHIHUaTb-
HBIX BeOCTpaHHMIIaX OOJACTHBIX COBETOB
Vkpaunbl (22 o6macTH) M TOPOACKHX
COBETOB OOJIAaCTHOTO 3HAYEHUSI B IEpH-
on c nekabps 2018 roma mo ampens
2019 roma [5]. Ha ©6aze momy4eHHBIX

pe3yJabTaToOB YAAJIOCh BBIABHTH OIpeEse-
JICHHYI0 3aKOHOMEPHOCTb B HPUYMHAX
MEIUIMTENIbHOCTH BHEAPEHUS pedopm.
B kauecTBe mapamMeTpoB OBUIM B3STHIL:
YPOBEHb IIPENCTABUTEIBCKOIO OpraHa
MECTHOTO CaMOYIIPaBJICHHS, MOJIOJCK-
HBII CErMEHT JCMYTaTCKOro Kopmyca (10
35 meT) m KEHCKOe MPEeACTABUTEIHCTBO
B JICIyTaTCKOM KOPIYCE TaKKE C BbIY-
JIEHEHHEM MOJIOJC)KHOTO CerMeHTa (110
35 ner).

Wrak, aHanu3 wuHpOpMAaLUM MO
cOCTaBy JIEIyTaTCKOro Kopiyca obiact-
HBIX COBETOB MPOBOJMICS IO PE3Yib-
TataM MecTHbIX BbIOOpoB 2015 rona,
He oxBareiBas JloHeukyo wu Jlyran-
ckyto obnactu. Ilo wuroram BBIOOpPOB
6bu10 M30pano 1 700 memyraros. Cpenu
JHJIEPOB B MPOLIEHTHOM COOTHOIICHUU
MOJIOIBIX ACMYTaToB A0 35 neT nepmas
nsaTepka obiacreit: MBano-dpankoBckas
(22,6%); Kuesckas (19%); PoBHeHcKas,
Cymckast, TepHononbckas, YepHHUIOB-
ckas (o 18,8%); 3anmopoxckas (17,9%).
Cpenn aytcaiinepoB — BombiHcKas
(3,1%), 3akapnarckas (4,7%), XepcoH-
ckas (7,8%), IlonraBckas (8,3%), due-
npornerposekas (9,7%). B cpegnem mno
BCEM 00JacCTSIM MOJIOZBIMHU JICIyTaTaMH
npeacraBieHo 241 4enoBek, 4To COCTaB-
et 14,2% or 00Iero KoJIM4ecTBa
JIETyTaTOB OOJIACTHBIX COBETOB.

Ilo KONMYECTBY  IpEACTABUTEINCH
00NACTHBIX JICTTyTaTOB-)KCHIIMH JIH/U-
pytor Cymckas (20,3%); XmenbHHULKas
(20,2%); duenporeTpoBckasi, XapbKOB-
ckag (20%); UYepnurosckas (18,8%);
Kuposorpanckas, Xepconckas (17,2%)
obnactu. Crnenyer 3aMeTUTh, 4TO B Cpel-
HEM JKCHIMHAMU-JeIlyTaTaM1 [PeICTaB-
JIEHO B MPOIIEHTHOM cooTHomeHnu 15,9%
(256 uenoBek) OT 0OLIEro0 KOJIMYECTBA
JIETyTaTCKOTO KOpITyca OONacTHBIX COBe-
TOB. MeHblIIe BCEro KEHIIMH-ACIYTAaTOB
B OnecckoM obGiactHoM coBete (8,3%).
Yro KacaeTcsi MPeICTaBUTEIBCTBA MOJIO-
IIBIX JKCHIIMH B JICMyTAaTCKOM KOpITyCce
OOJIACTHBIX COBETOB, TO IIPUCYTCTBYET
Bcero 45 Takux jenyraroB (2,6%) Ha Bce
obnacTHbIe COBETHI BMecTe B3siThle. Hau-
Gosbllee MPUCYTCTBUE CIIELyeT OTMETUTD
B Takux oONacTaX, Kak YepHoBeLKas
(6,3%), NBano-®pankoBckas, Kuesckasi,
Yepxacckas (6%), XKuromupckas, Huko-
naeBckasi, Cymckas, TepHomonbcKasi,
Ueprnrosckast (3,1%). Taxoke mpucyt-
CTBYIOT O0JIaCTH, B KOTOPBIX TaKHE JCIy-
TaThl OTCYTCTBYIOT BOBCE, — 3akaprar-
ckast, KupoBorpasckas, [TonraBckast.

[lo cocraBy pemyTaToB pailOHHBIX

COBETOB 110 pe3ylbTaTaM MECTHBIX
BbIOOpOB 2015 roma npoBeieHHOE UCCIIe-
JIOBAaHHME OXBAaThIBACT BCe 00JIaCTH C paid-
OHaMH, Ha TEPPUTOPUH KOTOPBIX HE OCY-
IIECTBISETCS  AHTUTEPPOPHCTHYECKAS
omepanusg. Ilo KOIHYECTBY MOJOIBIX
pallOHHBIX IEMyTaToOB 70 35 JIeT MoKa3a-
TeJb He MPEBBINIACT MoKa3aresb 00aacT-
HOrO YpoBHA M cocraBiuser — 12,8%
(1 934 pemyrara u3 oOIIEro KoiHye-
ctBa— 15 051). Cpenu nmuaepoB mo Moso-
JIS)KHOMY IIPEACTaBUTEIILCTBY CIIEyeT
BBIACIUTh pallOHHBIA ypoBeHb MBaHO-
®dpankoBckoit obnactu (21,2%), JIpBoB-
cxoit (17,8%), 3akapnarckoit (17,3%),
Tepuomnonbckoit  (16,9%), BombiHCKOM
(16,7%), Kuesckoii (16,2%), PoBHeHcKoiT
(15,7%). YKeHckoe mpencTaBUTEIHCTBO
cpean pallOHHBIX JIEMYTAaTOB COCTABISET
mokasarenb, KoTtopelii Ha 10% mpeBbI-
[IaeT IoKa3arelb O00JaCTHOrO YpPOBHS
u coctasinsieT 24,4% (3 665 nemyraToB).
YBepeHHOE JIHMIEpPCTBO CIELyeT OTMe-
TUTh B TakUX oOnactsaX, kak JloHelkas
(33,2%), Xepconckas (30,1%), Huxona-
eBckas (28,8%), 3anopoxckas (28,7%),
Juenponerposckas (28,6%). IIpu stom
MOJIOJEKHAs COCTaBJIAIOLIas B IKEH-
CKOM MpE/ICTaBUTENIBCTBE JICIYTaTCKOTO
KOpIlyca pailoHHOTO YPOBHS COCTaBIs-
et Bcero 2,6% wmm 394 nemyrara. U mo
9TOMY KPHUTEPHUIO JIUAUPYIOUIAE TO3H-
UM CMeIIaroTcsi: BosblHCKas 00nacThb
(5,1%); UYepnomeuxas (4,3%); Huxo-
nmaeBckast (3,6%); Jlyranckas (3,3%);
WBano-®pankosckas, TepHomosnbckas
(3,2%).

Cocras JIeryTaTcKoro KopIryca ropoji-
CKHX COBETOB OOJIACTHOTO 3HAYCHUS M3Y-
Yajicsl 1o pe3ysIbTaTaM MECTHBIX BEIOOPOB
2015 roma. Tak, cpemu 144 ropomckux
COBETOB OOJACTHOTO 3HAYCHHS HaJWye-
ctByeT 5 193 nemyrara. 13 aToro cocrasa
MOJIOZIC)KHBIM CETMEHTOM MPECTaBICHO
20,9% wumn 1 086 MOMOmBIX JENyTaToB
110 35 JeT, 9TO COCTaBINISET MATYIO YacTh
jgernyraroB. JlugepamMu  MOJIOIEKHOTO
JIBHKEHHMS B ITPE/ICTABUTENILCKUX OpraHax
MECTHOTO CaMOYIIPABICHUS  SIBISIOTCS
takue oOmactu: YepHoseukas (32,4%),
PoBuenckas (30,1%), lBano-®paHkoB-
ckast (28,4%), 3akapmarckas (25,9%),
JIsBoBCcKast (25,3%). XKenckas cocras-
JSFOLIAst JICIyTaTCKOTO KOpIyca TOpoj-
CKHX COBETOB OOJIACTHOTO 3HA4YCHHS
cocraBisier 24,8% (1 287 nmemytaroB).
Cpenu JUIEPOB IKEHCKOTO TPEICTABH-
TENBCTBA CIICAyeT MpHU3HaTh JIOHEIKYIO



obnactb (34,4%), Xepconckyto (30,7%),

Huxonaesckyto (29,9%), TepHomnons-
ckyro (29,7%), Jlyranckyio (29,2%),
Juenponerposekyto (28,4%), Ilonras-
cky1o (27,8%). OTHOCUTENBHO KEHCKOTO
NPEICTaBUTENbCTBA MOJIOACKH B TOPOJ-
CKHX COBETax CJIEAyeT yKa3aTb Ha TOT
(haxT, YTO ITOT MMOKA3aTEIb BBIIIE, YEM IO
00JIaCTHBIM U palilOHHBIM COBETaM, IJI¢ OH
cocraBisut 2,6%, B TOPOJACKHUX IpeicTa-
BUTENILCTBAX MOJIOJBIX JKEHIHH OOJIbIIe
(4,3% wnm 221 penyrar). Jlupupyromue
MO3UIUY TYT 3aHUMAIOT TOPOJICKHE COBE-
Thl OOJAaCTHOrO 3HayeHus YepHOBHII-
kot obnmactu (7,4%), Kuesckoii (6,6%),
Bonbiackoit (5,5%), Onecckoit (5,1%),
3akapnarckoii (5%).

B mombiTkax HafiTH [JaHHBIE MO
OLICHKE YCINEIIHOCTH pehOpPMHUPOBAHHS
U BHEAPEHHUIO M3MEHEHUW Ha rocyaap-
CTBEHHOM YpPOBHE OBUIM OOHAapyKCHBI
JTAaHHBIC TI0 KOJIMYECTBY CO3/IaHHBIX 00b-
€/IMHEHHBIX TEPPUTOPHAIBHBIX TPOMAT,
KOTOpbIE MOXXHO CYHTATh aJeKBAaTHOM
KOJINYECTBEHHON OLICHKOW, HO HE OLIeH-
KO YCIIEIIHOCTH MPOBOJUMBIX pedopMm.
Hamu Oblna B3siTa 3a OCHOBY oOpaTHast
CBSI3b B BUJIE PE3YNIBTaTOB BCEYKPaWH-
CKOTO MYHHIHMIAJIBHOTO OIpOCca, KOTO-
peiii mpoBommiics B Hadane 2018 roma
B 22 O00macTHBIX IIEHTpax, BKIIOYAst
Cesepomonerik 1 Mapuymons [6]. Uer-
BEPThIil BCEYKPAWHCKHHA MYHHIIUIIAb-
HbIIl onpoc oxBareiBan 19 000 pecrnon-
neHToB. M 1o ero pesysibrataM MOXHO
oueHUTh 3PHEeKTUBHOCTD AEATEIBHOCTH
OpPraHOB MECTHOTO  CaMOYIpaBJICHHS
3a mepuox c¢ 2015 roga um no Hayana
2018 roga.

Urak, ypoBeHb OOJACTHBIX COBETOB
OLICHUBAETCS I'PAXKIaHAMU B TAKOM Deii-
THUHTE€ ONOOpEHHs IesTeNbHOCTH: BuH-
HuUIKas obmnacte (6%); Jlyranckas (5%);
Bonsmackas (4%); XapbekoBckas, JlHe-
nponerpoBckast, Jlonenkas, [TonraBckas,
Cywmckast (o 3%). Hammensmee omoOpe-
HHE TpaXIaH MOJNy4YHiIa JeATEIbHOCTD
obnactHeIX coBeroB Opnecckoif, UepHu-
TOBCKOM, XePCOHCKOI1 obnacTeii.

B nosunmu Ha TO3UTHUBHBIE H3Me-
HEHUs. B OTHOIUCHUSX IIPEICTaBUTENCH
MECTHOH BIIaCTH (BKJIIOYAst MOPHIO, UCTION-
HUTENBHBIA KOMHTET, TOPOJACKOW COBET,
palloHHBIE COBETHI, PAlOHHYIO TOCynap-
CTBEHHYIO aJMHUHHCTPALI0) K Ipaxkia-
HaM OBUIH OTMEYEHBI TakKe ropojaa: BuH-
Huna (76%); 3amopoxse (57%); XapbkoB
(56%); Yxropon (51%); Kuromup, Pos-
HO (110 50%); JIyuk, Hukomnaes (o 47%);

TepHononb (46%); UYepkaccer (45%).
Pe3kas mepemeHa B JIy4IIyl0 CTOPOHY
ormeuasiack B Bunnuue (24%), Xappkose
(16%), Cymax (12%), Kuromupe (11%),
Yepkaccax (10%) u 3anopoxse, Jlyuke,
Yepuosuax (1o 9%).

OTHOCHUTENIBHO OJ0OpEHHs TpaxJIaH
W3MCHEHHH B KOHKPETHOM ropoje ObLIx
TOJTy4YCHBI TTO3UTHBHBIC OTBETHI B TaKHX
roponax, kak Bunauma (65%), MBaHo-
®panxosck (60%), XappkoB (55%), Uep-
HUroB (50%), JIeBoB (47%). Hanmensbiee
onoOpenune Bbickazanu xutenu Cesepo-
nonerka (12%), Xepcona (15%), IToara-
BbI (20%), UepHoBLoB (22%), Huxonaesa
(24%). B0o3MOXHOCTb BKJIIOUEHUS B IIPO-
necc GOPMHUPOBAHUS PELICHUH HA yPOBHE
TOpO/ia OLICHUBAETCS ITO3UTHBHO B TaKHX
roponax: MBano-®pankosck (29%); JIynk
(28%); Bunnmma, PoBHO (25%); XKuto-
mup, [duenp (21%); Mapuynons (20%);
Cymbl, Tepronons, Yepnosust (19%).
Cpenu T0opoioB ¢ HOpPMalIbHBIM TIPHUCYT-
CTBHEM TaKMX MeXaHu3MoB — Hukomaes
(4%), Yxropox (9%), JIbBoB, Uepkaccsl
(11%).

YIOBIIETBOPEHHOCTh JIESATEIBHOCTBIO
TOPOJICKMX COBETOB OIPE/CIIUIIACH TAKUM
obpaszom: XapbkoB (14%); Bano-®pan-
KOoBCK, Mapuynons (11%); Bunnuma
(9%); Omecca (8%); Huenp (7%); Tep-
HomONTb  (6%); Yxkropon (5%). OO6mee
omoOpeHne  JEATEIBHOCTH TOPOJCKUX
COBETOB BBICKA3ald B TaKUX TOPOIAX:
Mapuymons (67%); XapbkoB (64%);
Bunnnna (62%); VBano-®paHKoBCcK
(55%); Onecca (52%); Yepuuros (49%);
Juenp (46%); Tepuonons (45%). Han-
MeHee O0n100psieMbl IEHCTBHS TOPCOBe-
toB CeBepooHenka, Xepcona, Kuesa,
Vxropoga, Hukomaesa. HemanoBaxHoe
3HAYCHHE B OLICHKE JEATECIBHOCTH COBE-
TOB UMCIOT TOPOJICKHE TOJIOBBI, KOTOPbIC
BO3IVIABIISIIOT MCIIOJHUTENIBHBIC COBETHI.
3neck peUTHHT TOPOXOB pacCIpemeIHICs
tak: Mapuynons (65%); Bunauna, sa-
Ho-®pankoBck, XappkoB (63%); Omnec-
ca (52%); YepuuroB (51%); TepHomonb
(46%); duenp (44%); XKutomup (40%);
JIeBoB  (39%); Kpomusuuukuii (37%);
Jlyuk (35%); PoBHO (32%); XMmenbHULI-
kuit (31%); 3anopoxbse (29%); Cymbl
(27%); Yepkaccel (26%); YepHOBLEBI
(24%); Yxropon (23%); Kues (22%);
Huxkonaes (22%); Ilonrasa (20%); Cese-
pononerk (16%); Xepcosr (15%).

BeiBoabl. IlogpiTOXMBasg MOJNTyYEH-
HbBIC PE3YJIBTAThI, CICIAYET CACNATh TaKHe
BBIBOJIBI:
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1. AHanu3 JaHHBIX IO JEyTaTCKOMY
KOpITyCY OpraHOB MECTHOTO CaMOYIpaB-
JICHUS] ¥ B3aUMOCBSI3U €r0 JesTeIbHOCTH
C pellICHUEM MECTHBIX 33724 U BHEIPCHU-
eM pedopM 10 YCTAHOBICHHBIM Mapame-
TpaM (MOJIOAEKHBII CerMeHT a0 35 Jer,
JKEHCKHI COCTaB JAEMYyTaTCKOro KOpILyca
W €ro MOJIOAEXKHAs COCTaBIISIOMAS —
MOJTOJIbIC KCHIIMHEI 10 35 JIeT) moKasan
TaKoe pacripezieJIeHue:

— o0nacTHOM ypOBEHB: MOJIOABIC
nemyTarsl 10 35 set — 14,2%; nemyrarsl-
JKSHIIMHBI — 15,9%; nermyTaThl-KeHIITHE
1o 35 ner — 2,6%;

— pailoHHBIH YpOBEHb: MOJIOJbIE
nenyTtarsl 1o 35 net — 12,8%; nemyTarsl-
JKEHIIUHBI — 24,4%; nemyTaTbl-KEeHILIUHbI
1o 35 net — 2,6%;

— YpOBEHb  TOPOIOB  OOJACTHO-
TO 3HAYCHHS: MOJOIBIE IEMyTaThl [0
35 ner — 20,9%; memyTaThl-KEHIIUHBI —
24,8%; nemyTaThl-KEHIIUHEI 10 35 et —
4,3%.

Beimeyka3annoe JIEMOHCTPUPYET
Haubosee BOCIPUUMYUBBIA K pedopmam
YPOBEHb MECTHOIO  CaMOYIpPaBIICHUS,

NIPE/ICTABICHHBI Hauboliee aKTUBHOM
YacThIO HaceleHUus — Monozaexso. Cre-
JIOBATEJIbHO, YNPABICHYECKUIl IOTEH-
nuajgl MOJIOAEXKH B IPEICTABUTEIbCKUX
OpraHax MECTHOTO  CaMOYIpPAaBJICHHS
0onpIlle MMEET MIAHCOB OBITh pEeaNn30-
BaHHBIM. TpaguIMOHHO paiiOHBI W 00Ia-
CTH, AeMOrpaUUYecKH IpeICcTaBICHHbIC
KOHCEPBaTUBHO HACTPOCHHBIM CTapero-
LM HACEJICHUEM, COXPaHSIOT BEPHOCTH
YIpaBICHYECKUM OOBbIYasiM M TPaJAULUAM
B3aUMOOTHOILCHUH «00IacTh — paiiony.

2. Ilo ynpaBieHYeCKOMY MOTEHLIUATY
MOJIOJI)KHOM COCTABIAOLIEH MpeacTaBU-
TENILCKUX OPraHOB MECTHOT'O CaMOYIIpaB-
JICHHS YJAJIOCh BBICTPOUTH TAKOM pEUTHHT
obmacreif, ropoJjoB 00IACTHOTO YPOBHSI,
paiioHOB 00acTHBIX IEHTPOB. Ha mepBoe
MECTO BHIIUIA TepHONONBCKas 007acTh
Kak HanOosee oOanaromas yrnpasieHqe-
CKMM TIOTEHIIAJIOM MOJIOJIE)KH B MECT-
HOM CaMOYIIPaBJICHUH U NOCJIEN0BaTElb-
Hoctu. Ha Bropom — MBano-®dpankoBckas
n YepHoBulKasg oOiacTh Kak Hauboiee
BOCIIPUMMYHUBBIE M AKTUBHO pEarupylo-
M€ Ha W3MEHEHHsS OpraHbl MECTHOIO
caMmoynpasieHus. TpeTbe MecTo pasje-
munn  BonbiHckas, JIHenponerpoBckas,
Yepuurosckas u Kuesckas o6racty.

3. O6oO0mIeHnE pE3yNBTAaTOB BCEYKpa-
HWHCKOTO MYHHUIIMITAJIIEHOTO OIPOCa IO03BO-
JIMJIO YCTAaHOBHUTH 0OPaTHYIO CBSI3b H OLe-
HUTH JEATENFHOCTh OPraHOB MECTHOTO
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camoynpasieHus. [lo oOmiell mo3uTHB-
HOW OIIEHKE PECIHOHJEHTOB, BBICTPOHICS
TaKOM PEeUTHHI: MEpBYIO MO3ULMIO 3aHS-
1a BuHHUIA; BTOPYIO pas3leNin Mexay
coboii MBano-®pankosck, [uenp, Xapb-
KOB; Ha TpeTheil mo3unuu — Mapuynomib
u Tepronons. Cpenu HauMeHee NO3UTUB-
HO OTMEYEHHBIX OBUIM yKa3aHbl PECIIOH-
nentamu — Huxonaes u Xepcon; Cesepo-
noneuk; Kues, Ilonrasa, Yxkropon.

Taxum 00pa3oM, peKOMEHIYEMbIMU
dbopMaMu M METOAAMHU JEATEIBHOCTU
OPraHOB MECTHOTO CaMOYMPAaBIEHUS IO
AaKTUBU3AllMM M MPUBIECUYECHUIO MOJIOAE-
KM K (pOPMHUPOBAHUIO YIIPABICHYECKUX
peleHui MOryT cTaTh CIEAYIOLIHeE:
1) uubopMupOBaHHE U paCIIUPCHHE
BO3MOJKHOCTEH CyIIECTBYIONIUX MeEXa-
HU3MOB y4acTHUsl MOJIOAEKHU B pa3paboT-
K€ YNpAaBICHUECKUX DPCIICHUI Ha pai-
OHHOM M 00JIaCTHOM ypPOBHSX, HauHMHAs
¢ JOCTYNHOCTH HMHpOpManuu Ha odu-
LUAJIBHBIX BeO-caiiTax; 2) BHeIpEHHE
AIEKTPOHHBIX 0OpAlICHUH U JOHECEHHE
MECTHBIX HMHHMIHAaTHB B JIEKTPOHHOM
BHJIC€ U B BUMAE «SIIUKOB JOBEPUL» TI0
OpPraHOB MECTHOIO CaMOYIpaBIICHHUS;
3) aKTHBM3aUMs ACMYTATCKOro Kopmyca
10 B3aUMOJCHCTBUIO C MOJIOJEKHBI-
MH OpTaHM3ANMSIMH PAa3HOTO YPOBHS,
CO3/laHH€ MOJIOAEKHBIX COBETOB IpH
OopraHax MECTHOTO CaMOYyIpaBJICHUs.
Peanusanus mpemIoxKEHHBIX PEKOMEH-
JanMi MO3BOJIMT OOHOBHUTH B3aMMOC-
BA3HM U B3MVIS/BI JEIyTaTCKOTO KOpryca
Ha pEaJn3alHi0 MECTHBIX WHUIUATHB,
a TaKke PacHIMPUTh KPYT 3aHHTEPECO-
BAaHHBIX IPakJaH B PELICHHH MECTHBIX
npoGiieM.
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IHOHATHUE «BEKEHEIL» B MEKIAYHAPOJHOM U HAITMOHAJIBHOM
MMPABE: UCTOPUYECKHM DKCKYPC

Ocran FTOPOJIELIKHI,
acTiMpaHT KadeIpbl aAMUHICTPATHBHOTO MTPaBa M aIMHHHUCTPATHBHOTO IIpomecca
¢axynsrera Ne 3
JILBOBCKOTO roCy1apCTBEHHOTIO YHUBEPCUTETA BHYTPEHHUX CTT

AHHOTAINUA

3HaYUTEIHHOE BHUMAHUE CETOIHS yesieTcss 00SCIIeYeHHIO IPaB U CBOOO YeNoBeKa U rpaxk1aHuHa. FIMeHHO Halm4yue AeHCTBeH-
HOTO MEeXaHU3Ma 00ecIeueHUs IpaB U CBOOO]] YeJIOBEKA U I'PaXKIIaHWHA OINPE/eIIieT JEeMOKPAaTHUECKYIO 1 COLMAIbHYIO HaIlpaBJICH-
HOCTb IFOCYAApCTBa. B CBA3M ¢ MHOTOUMCIIEHHBIMU CIIy4asiMHd MacCOBOIO IE€pee3/ia HAaCEJICHUS B JPYI'He CTPaHbl, BOMHAMU MEXKIY
rocylapcTBaMu, KOHQIMKTaMH HEMEXIYHAPOJHOTO XapaKTepa, IOJUTHYSCKUMHU MPEC/IeIOBaHUsMU 0c000€ BHUMAaHUE CO CTOPOHBI
COOTBETCTBYIOIIMX OPraHOB TOCYJAPCTBEHHOM BIIACTH JIOJDKHO YIEIATHCS 00ECIIEUCHHUIO IPaB U CBOOO TAKOI KaTeropuH JItoeH, Kak
6exeHtpl. [Ipobiema Oe)xeHIIEB BKIIIOYAeT B ce0s1 HICTOPHUYECKYIO ¥ TEOPETHKO-TIPABOBYIO OCHOBY, YTO OCBEIICHO KaK B HAIMOHAIb-
HOM, TaK ¥ B MEXTyHapOJHOM IIPAaBOBOM IIOJIE.

KiroueBblie ciioBa: GexeHIbl, MUTPALUs, MEXyHAPOHOE IIPaBO, CTAaTyC OeXKEHIIEB, HALMOHAILHOE 3aKOHOATENbCTBO.

THE CONCEPT OF REFUGEES IN INTERNATIONAL AND NATIONAL LAW:
A HISTORICAL EXCURSION

Ostap GORODETSKY,
Postgraduate Student of the Department of Administrative Law and Administrative Process
of the Faculty Ne 3
Lviv State University of Internal Affairs

SUMMARY
Much attention is paid today to the protection of the rights and freedoms of man and citizen. It is the existence of an effective
mechanism for ensuring the rights and freedoms of the individual and the citizen that determines the democratic and social orientation
of the state. Due to the numerous cases of mass transfer of people to other countries, due to wars between states, conflicts of a non-
international nature, political persecution, special attention should be paid by the relevant state authorities to the rights and freedoms

of such a category of people as refugees.

The refugee problem has a historical and theoretical and legal basis, which is covered both in the national and international legal

fields.

Key words: refugees, migration, international law, refugee status, national legislation.

IMocTranoBka mpodaembl. HecmoTpst
Ha CKOPOTEYHOCTh COLHMAIBHBIX IIPO-
LIECCOB, C CaMOr0 3apOXJCHUs 4eJlOBe-
YecTBa MHIPAIIMOHHBIE MPOLECCHI SIBIIS-
I0TCS HEOTHEMJIEMOW 4YacThlO pa3BUTHSA
yesnoBeka. OnHOW M3 caMbIX pacrpo-
CTPaHEHHBIX MMPUYHH, MO KOTOPOH JIIOIH
OCTaBJISLTH CBOM OOXKUTBIE M OOYCTPOCH-
Hble MecTa, ObLIa 3aIIuTa CBOCH KU3HU
U cBouXx poaHbIX. Elie ¢ IpeBHUX BpeMeH
JIIOIH, CHIACAsACh OT HACKIINS U OTIACHOCTH,
MOKU/IAJIA CBOM JIOMa M HCKaJIH YOeXH-
I1a Ha TEPPUTOPHAX JIPYTHX TOCYIapCTB.
Bomnpoc OexeHreB, KOTOPEIH MpHHAIE-
JKUT K CaMbIM MacIITaOHBIM M 00JIe3HEH-
HBIM BO BCEM MHpe, TPeOyeT TIATeIEHOTO
HCCIIEN0BaHMS U aHAIN3a, 00yCIIaBINBACT
aKTyaJIbHOCTh M HOBHM3HY JIAHHOT'O HCClIe-
JIOBaHMS.

CocTosiHue HccaenoBanus. B pasnoe
BpeMsi pa3paboTKoil mpobieMbl OexeH-
LEB  3aHUMAJIHCh 3apy0ex-
HblIE M OTEYECTBEHHBIC YUYCHBIE, KakK

TaKue

JI. Maknamapa, K. Hryen, JI. Ilarpuk,
B.JI. Amngpuenko, .M. bunyxa,
C.II. bpuruenko, W.I. Koamummus,
10.B. by3uuupkuii, M.B. Bypomencs-
kuit, B.C. Ipunuak, B.M. EBunTOB,
OJI. Komumnenko, B.C. Kpucauenko,
O.B. Kysbpmenko, O.A. ManuHOBChKa,
B.O. HoBuk, O.U. Iluckyn, B.®. Iloro-
punko, C.I1. Parymnwuii, FO.1. Pumapenko,
C.I. Py6anos, }O0.M. Tonuxka, O.®. ®puiis-
kuii, C.b. YexoBuu, B.M. Ilanoaa,
10.C. Illemmyuenko, B.B. Ilenemns,
M.O. lllynbra u npyrue.

Lenabl0 HACTOSIIETO HCCIIEIOBAHUS
SBIISICTCSI aHAJNM3 TIOHATHS «OCKEHEI»
B KOHTEKCTE MEXIYHApPOIHOTO M HaIHO-
HAJIGHOTO IpaBa ¢ Y4e€TOM AWHAMUKHU pa3-
BHTHS 00IIECTBA.

H3n0:xeHne 0CHOBHOTO MaTepuaJa.
BriepBbie Takoe sIBIEHHE, KaK BBIHYXK-
NIEHHOE MepeCcelicHrue, MOsSBUIIOCH elle
B ApeBHeM mupe. B 695 romy mo H. e.
50 TeIcsu uyenoBek Oexxamu B Erwurmer,

cracascb OT aCCHUpPMMCKOM apMHU Laps
Cennaxepuba, KoTOpas OKKYyIHpOBaja
tepputopuro Wyneun. B Hawane HoOBOH
apsl outy 300 ThICAY JrOfeH criacanuch
OT HANIECTBUSl KOYEBHHUKOB-TYHHOB Ha
3emisix Pumckoii umnepuu. B pesynbsrare
OIyCTOLIMTENBHBIX BTOPXKEHUH BHKHH-
roB B bpuranuto B VII — IX Bekax moutu
40 ThICSIY MECTHBIX JKUTENEH MUTPUPOBa-
1 Ha Tepputopuio Opaniym.

[Tanenue Benukoit Pumckoit umnepuu
[IOJ COKPYIIUTEIGHBIMH yHapaMH Bap-
BapoOB COINPOBOXKJIAIOCH OECHpeLe/IeHT-
HBIM ITepeMENICHNEeM 3HAYUTEFHBIX Macc
nroneil  («BeNMKoe IIepecesieHHe Hapo-
noBy). Iepsslii kpecToBslit moxox (1096—
1099 1r.) BBI3BaJ MacCOBYIO MHIPAIHIO
MyCylIbMaH U3 3aXBaYEHHBIX PBILAPIMH
CBATBIX MeCT»: OoJyiee MOIyMHIUTHO-
Ha apaboB W TYypOK CTanu OeXKEHIIaMU.
Hacrosiee maccoBoe 6ercrtBo cocrosi-
noch B iepBoit monoBuHe XIII Beka, korma
MOHTOJILCKHE OpJIBL, Ces1 CMEPTh U paspy-



Xy, CME€pUYeM IpouuIn OT Tuxoro okeaHa
10 Cpe,Z[I/ISCMHOFO MOpH. COTHHU ThICSY

KWTailieB, apaboB, pPYCCKHX, IIEPCOB,
MOJISIKOB M BEHIPOB OeKall B COCEITHUE
CTpaHBbI, MBITASCh CIIACTHCH OT CTPAIIHOTO
HamecTBud. OJHAKO MOSIBJICHUE OCKEH-
LIEB BBI3bIBAJIM HE TOJHKO BOCHHBIC JICH-
ctBus. Teicstan mronedt B EBpore n Asun
JIOBOJILHO 4acCTO MEHSIH MECTO JKUTCIIb-
CTBa U3-3a AMHAEMUH 9yMHl [ 1, c. 25-36].

Kak BuamM, Bompoc OeXeHIEB CTO-
UT CErOHS B DIHUIEHTPE HE TOJBKO
MEXXTyHapOIHOH KHU3HH, HO U YKPaHHEI
B 4acTHOCTU. Umcio OexXeHIeB B MUPE
B 2018 roxmy cocraBmio Gonee 70 MiH
gyenoBek. OO0 3TOM CBHIETEIBCTBYIOT
JIaHHBIC €KCTOJHOTO [OKIaaa O IJO-
OGanpHBIX TeHgeHuusx Arenrctsa OOH
mo gemam OexenueB. «Ilo momcueram,
oosiee 70 MHUJUTMOHOB YEJIOBEK OBLIN
BBIHY’KJICHBI IOKHHYTH CBOH JIOMa B IIPO-
IIJIOM TOZY», — TOBOPUTCS B COOOIICHUH.
OOH npuBOIUT KONMHYECTBO OEKEHIIEB
B 70,8 MUJIJIMOHOB YeJIOBEK. DTO HOBBIM
peKopa KoiludecTBa O€XKEHIEB W JIHII,
umymux yoexxwuma. s cpaBHeHWUS,
B koH1le 2017 roga 68,5 MuIHMOHA YeI0-
BEK 0 BCEMY MHUPY ObUIM BBIHYKICHBI
nepeexarb B pe3ylbTare HACWIIUS WM
Mpecie10BaHusl.

«bexeHery Kak COIMAIBHOE IOHS-
THE W3BECTHO B Mupe AaBHO. [lom stum
TEPMHUHOM HMENCS BBHIY TIO0OH, KTO
XOTEJ CIACTUCh OT 0OCTOSITENILCTB, KOTO-
pBle cuMTall HEBBEIHOCHMBIMH W YTPO-
JKAIOIMMHU CBOEH ku3HU. Bmecre ¢ Tem
mo XX Beka MEXIyHapoaHOE MPaBO He
COZICPIKANIO FOPUANIECKOTO OMpeICICHHs
MOHATHA «OSKEHel» W HE PaCKPHIBAIIO
ero comepxanue. lcropus cBuaeTenb-
CTByeT, 4TO mpobiemMa OexkeHIeB ObLia
KaK IMPaBWIO MPEIMETOM IMOJUTHYECKUX
JIOTOBOPEHHOCTEN TOCYJapCTB.

Bo3HukHOBeHHE TIOHATHS —«Oexe-
HeI» B IIPaBOBOM TIIOJIE€  CBSI3aHO
C TIPEeKpanIeHneM OTKPHITON U HEOTpaHu-
YeHHOH Murpanuu. Bo3sMoxHOCTE OTHO-
CUTENFHO CBOOOAHON MUTpalyH, INpH-
BBIYHOW ISl €BPOIEHIEB, MMOIBEPIIach
BHE3aITHOMY OTPaHUYCHUIO C PUHSATHEM
OTPaHUYHUTEIbHBIX 3aKOHOB M BBEICHUEM
CHUCTEMaTHYECKOT0 HMMMUTPAILIMOHHOTO
KOHTpoOJIA Kak B roasl llepBoii mupo-
BOM BOMHEI, TaK U IIOCJI€ €€ OKOHYAHUS
[2]. CobbrTus IlepBoit MupOBOIl BOIHEI,
PEBOJIIOLIMM, TPEKO-TYpELKOW BOMHBI
1912—1922 rr. cTaiu BECOMBIM TOJYKOM
JUTST HEKOHTPOJIMPYEMOT0, TO €CTh He3a-
KOHHOTO, TEPEABIDKCHHUS TpaXIaH W3

olHUX rocynapctB B apyrue [3]. Kpome
TOTrO, pacmaj eBpOINEHCKUX HMIICPHUii
MIPUBEJI K TOSIBJICHUIO HOBBIX FOCY/IapCTB
U 1epepacipeneneHist TeppUTOpuil, 4To
00yCIIOBUJIO ~ YCTaHOBICHHE TPaHUIL.
I'panumsl Mexay rocymapcTBaMu CTalu
3aKpBITHIMM, U HHKTO HE HMEN MpaBa
nepecekatb UX 0e3 eHCTBHTEIBHOTO
1acropTa M MMEIOMIEHCsT BU3BI OT CTpa-
HBI, B KOTOPYIO 0co0a XOTexa MOIacTb.
CBobonHas MUTpaIysi HaXOAWJIAch MOX
rOCYJapCTBEHHbIM KOHTPOJIEM, a 3HA4H-
TeJIbHAs YacTh HACEJICHU, KOTOpas 1oJ1-
Beprajach IMPUTECHEHHUAM U HyXXIajach
B IIOMOLIM ¥ O€30MACHBIX yCIOBHUIX KH3-
HH, [IOTEpsIa IPaBO CBOOOIHO NepeBH-
raTbCcs U UCKaTh cebe yOexume. Komu-
4yecTBO OekeHIeB B EBpoIe HEYKIOHHO
pocCII0, a caMU MUTPAIIOHHBIE IPOIECCHI
CTAaHOBMJIOCH BCE TpyIHEE KOHTPOIUPO-
BaTh. Pemrenue npoOnemsl OeXeHIeB He
MOTJIO 3aBHCETH TOJBKO OT YCHIIHIL OTIpe-
JIeJIEHHON KaKoW-JIM0O0 CTpaHBbI, a Ha000-
poT — TpeboBaio robaIbHOrO MOAX0/a,
KOJJIGKTUBHOH M CKOOpAMHHPOBaHHOU
paboThI.

Co3nanue U JAeATeNbHOCTH JIuru
Harwit B nBaanareix rogax XX Beka 03Ha-
MEHOBAJIO 3HAYUTENbHBIN Nepuos B Gop-
MHPOBAaHUM TIOJUTHKHA MEXIyHapOIHOM
3ammTel TpaB  OexxeHies. HapaGorku
MyTeH pemeHnus MpoOieMbl OeKEHIEB,
a TaKKe MPEJOCTABICHUE MM IIPABOBOTO
craryca Jlura Hammii mopyunna BpeMeH-
HOMY MHCTHTYTY BepxoBHOrO KOMHccapa,
(DYHKIMOHMPOBAaHHE KOTOPOTO JIOJKHO
ObLIO OBITH MPEKPALIECHO IIOCIIE YPETyJH-
poBanus mHpoOnembl OexeHueB Poccuii-
ckoii umnepuu [4]. Ha sToT moct Ha3Ha-
g Pputboda Hancena, HOPBEKCKOTo
MyTeleCTBeHHNKa, OHoora, 001eCTBEH-
HOTO JIesTeNs, pPEeKTopa YHUBEpCHUTETa
Oco, xotopsrid mpeacrasisin Hopseruro
B JIure Hanwuii. [lepBoouepennoit 3agaueit
®. Hancena Opina Jieranuzamysi craryca
0eXEHIIEB U MPEOCTABICHNAE UM JIMIHBIX
nokymeHToB. Tak, 5 utons 1922 roma, Ha
koH¢pepernun Jlurm Hanwit O6puto mpu-
Hiaro CornalieHue o BblJjaue ya0CcToBepe-
HHU{ JIMYHOCTH POCCHHCKHM OexeHuam —
JOKYMEHTA, KOTOPbIH HACHTU(GUIMPOBAI
JMYHOCTb M OBbLI OJHOBPEMEHHO IPOEe3I-
HBIM JOKyMeHTOM. Hauunas ¢ 1924 roga
TaKHe JK€ Maclopra Ha4yajid BbIIABATH
U apMSHCKUM O€XeHIIaM Ha OCHOBAHUH
Cormnamennsi 0 BBAAYE YIOCTOBEPEHUIH
apMSHCKHM OeXeHIIaM.

B 1926 romy BO Bpemst MexyHapoI-
HOU KoH(pepeHH B JKeneBe ObUI0 TpH-
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HaTO CorvalieHue o BblAaue yI0CTOBEPE-
HU INYHOCTU POCCUNCKUM U apMSIHCKUM
OexeHlaM. B 3ToM noKymeHTe BrepBble
Ha MEXAYyHapOJHOM YpOBHE OBUIO Mpo-
U3BEJICHO U MPEAJIOKEHO MOHATHE «Oexe-
HeIl», KOTOPOe MPUMEHSUIOCh K KOHKPET-
HBIM IpynnaM joned. B crarbe BTOpOit
Cornamenusi OTMEYaJloch, 4YTO «Oexe-
HeI» 3TO:

1) pycckuii — mro0oe JHUIO POCCHiA-
CKOTO MIPOHUCXOXKJCHHUS, KOTOPOE He TT0JTh-
3yeTcsd WIM KOTOpoe OOoJbllle HE MOJIb-
3yercst 3amuroi mpasurenscTBa Coro3a
Coserckux Conuanuctuueckux Pecmy-
ONMK M KOTOpOE HE MOJYyYHIIO JPYroro
TPaXKJaHCTBA;

2) apMsiHUH — J1000€ JIMIO apMsiH-
CKOTO TIPOUCXOXKIEHUS, KOTOPOE Mpe/Ba-
puTensHO O0bUT0 oAgaHHBEIM OCcMaHCKOI
HMIICPUU B KOTOPOE HE IMOJIB3YeTCs MITN
KOTOpoe OoiblIe HE IMOJb3yeTCs 3alllu-
ToW mpaBuTenscTBa Typenkoil Pecmy-
OJIMIKY ¥ HE TIOIYYIHJIIO APYTOTO IpakJiaH-
ctBa [5].

Ilo3xe JKeneBckme  commameHus
1928 roma o mpaBOBOM cTaTryce poccuii-
CKHMX ¥ apMSHCKHX O€KEHIIEB U O Pacipo-
CTPaHEHUM Ha JIPYTrue KaTeropuu OexeH-
11€B HEKOTOPBIX Mep, IPUHATHIX B TOJIB3Y
poccuilckuX M apMSHCKUX OEKEHLEB,
Ooslee YETKO OMNpPENENIIM IPaBOBOE
TTOJIOKEHHE JIUII, KOTOpPBIE TPH3HABAINCH
OeXeHI[aMH, a TaKKe PaCHIMPHIN KpyT
JIUI, KOTOpBIE€ MOTYT IOJNyYUTH TaKOi
craryc. B 3Tux comamenusx 6bu10 onpe-
JENEHO, 4TO:

1) accupmiickuMm, accuUpo-Xajei-
CKMM M aCCHMMJIMPOBAHHBIM O€XEeHIaM
SBIAETCA J1000€ JIMLO, ACCUPHHCKOro
WIH  acCHPO-XaIJEUCKOTO IMPOUCXOXKAES-
HUS, a TAKKe IO CXOJCTBY JIIOOOE JIHLO
CHPHUICKOTO WM KypACKOTO IPOHCXOXK-
JeHNsI, KOTOpOEe HE TIOJIb3YeTCs] WM He
JKEeJIaeT TI0JIb30BaThCsl 3AIIUTON CTpPaHbI
cBOEH OBIBIIEH PUHAICKHOCTH U KOTO-
poe He HNOJIy4IHIIO APYroe rpaskJ1aHCTBO;

2) Typeukuii 6exerer — oboe JINLOo
TYPELKOro TPOUCXOKACHUS, paHee MOJ-
naHHoe OcMaHCKOH HMIEpHH, KOTOPOE
no ycnoBusiM Jlo3anHckoro IIportoko-
na ot 24 urons 1923 He monb3yeTcs UiIn
OoJiee He MONB3yeTCs 3aIIUTOi TyperKoit
Pecry0amku ¥ KOTOpOE He MOTYy4YHIIO pY-
TOTO rpayKAaHcTBa [6].

IIpu ompenenenun moHATHA «Oexe-
Hey Jlura Hauumii ncnonps3oBana rpymnmno-
Boi (kareropumitHblif) moaxox. IIpaBoBoit
cTaryc OexeHIla yCTaHaBIUBAJICS 10 TPEM
KPUTEPHSIM: TIPOUCXOXKICHNE, OTCYTCTBUE



SEPTEMBRIE 2019

3aIUThl POIHOTO IOCYAApCTBa, HENMPHOO-
peTeHue Apyroro rpaxkJaHCTBa.

Ecnu  BO3HUKHOBEHHE O€XEHIEB
B 20-¢ romer XX B. ObUIO 0OycCllOBIIE-
HO B OCHOBHOM BOCHHBIMH M DTHHYE-
CKUMH KOH(IMKTAMM, a TakKXKe pac-
magoM umnepuid, To B 30-¢ roasl — 3TO
ObTn  monmuTHueckue (axTopel. Pac-
OIMpeHNe  KPUTEpHEB  MEXIyHapoI-
HO-TIPABOBOTO  ONPEICICHHUST TOHSITHS
«OexeHen» JIeTepMUHHPOBAHO  IOJH-
TUYECKUMH HPOTUBOPEUUSIMH, KOTOpBIE
umenu mecto B EBpome B 30-¢ roxbt
XX Beka u 00yCIIOBJIEHBI CTPEMIICHUEM
OKa3aHUs NMOMOIIM OeKEeHIaM, CTaBILIUM
KEPTBAMM TOJMTUYECKUX IpeciieoBa-
uuii. Torpamuss Beiimapcekas pecmy6iu-
Ka OblIa JOBOJBHO JHOEpaJbHOH CTpa-
HOHU Ul pa3U4HbIX HAIMOHAIBHOCTEH
1 cOIManbHBIX cioeB. KopeHnHsle n3me-
HeHUs Hadaauch B 1933 roxy ¢ mpuxozom
K BiacTH Hanmonam-commanicTrdeckoit
paboueii maptun I'epmanun. Ilpunstue
28 okrsa0ps 1933 Ha MexayHapOmHOI
koH(pepeHun KOHBEHIIMH O MeXIyHa-
pomHOM cTaryce OexeHIeB ObLIo JOoru-
YEeCKUM NPOAOIDKEHHEM JAEATEeIbHOCTU
Jluru Hamwmii B o06nacTy 3aiiuThl OekKeH-
ueB. Tak, crates mepBas KonBeHIMH
npegycMaTpuBajia, 4TO €€ IOJOXKEHHS
MPUMEHSIOTCS K POCCHHCKHM, apMsH-
CKMM ¥ aCCHUMMJIMPOBAHHBIM OeXeHIeM
B Tpeaenax OIpeAeTeHHUH, 3aKperuieH-
HBIX B comtamenusx ot 12 mas 1926 rona
u 30 umrons 1928 roma. Komsenmus o
MEXIYHApPOIHOM cTaTryce OeXEHLEB He
BHOCWJIA M3MEHEHHII B HOpPMAaTHBHOE
NIOHUMaHHE MHOHATHS «OexeHel» U He
pacrpocTpaHsia JeicTBHE craryca Ha
HOBBIH KPYI JML, M LEJbI0 NPHHATHA
KonBeHIMu ObUIO OXBAaT BCEX TIPYyIHII
0eKEHIIEB, YIIOMSHYTHIX B IPEIbIAYIINX
cleNKaX, MPUHATBIX NOX Arufou Jluru
Hanwii.

JanpHelilee pa3BUTHE HMHCTUTYTA
OeXKEHIIEB M pPACIIMPEHHE COICPKAHMS
MOHATHS «OeeHer» OpuIM 00ycIoBITe-
HBI COOBITHAMU BTOpOii MEpOBOI BOWHEI.
HoBast BosHa OexeHIEB, OXBaTHBILAS
MU, ToOyANIIa MEXIyHapOJHOE CO0OIIIe-
CTBO K COBEPILEHCTBOBAHUIO MEXIyHa-
POZHO-IIPABOBOIM CHUCTEMBI 3aILUTHI MIPaB
OeKEHIICB.

BaxHyo poip B (HOPMHpPOBaHUH
CHUCTEMBI 3alUThl OEXEHIEB CHITPAIO
co3raHre MeXXIyHapogHOHW OpTraHu3aluu
oexenneB (MOB), ocHoBaHHO# 15 nmeka-
Ops 1946 rona, GyHKIMN KOTOPOIt 3aKJIr0-
Yamuch B COJCHUCTBHM II€PECEICHHUIO

U ycTpoiicTBy OexxeHleB u3 LlenrpanbHoit
EBponel B cTpanbl CeBepHoit u FOxxHOM
Awmepuku, 3anagHoit EBponsl u Uspawns.
MOB Obuia ynonHoModeHa MPeIOCTaB-
JISITh 3aKOHHYIO M TOJMTHYECKYIO 3alllu-
Ty JHULAM, MOANANAIONINM TIOJ €€ IOpHC-
UK. CTOUT OTMETHTH, YTO TOHSTHE
«bexenery B YcraBe MOB cdopmynu-
pOBaHO ITyTeM OOBETUHEHUS ITOIUTHIE-
CKOTO aCHeKTa W TPYMIIOBOTO ITOJXOJa,
KOTOPBI IPUMEHSUICS B C/IEIKAaX BpeMeH
nesirenbHOCTH JInrn Hanmit.

YHuBepcanuzanus npoodnemsl GexeH-
1IeB TpeOoBaa Co31aHnsl MEXaHU3MOB HX
3aIIUTHl ¥ MPUHATHA COOTBETCTBYOLIMX
MEK/IyHapOIHO-IIPABOBBIX  JOKYMEHTOB
B 3TOM 00JIACTH HA [I00ATBHOM U PETHO-
HaJIbHOM ypoBHsX. HopMel, kacaromuecs
OCKEHIIEB, COACPIKANUCH: B JKeHeBCKUX
KOHBEHIMSIX O 3aIIUTE JKEPTB BOMHEI
1949 roma u ABYX JOTOIHHUTENBHBIX MPO-
ToKoJiaX K HUM 1977 rona; B KoHBeHIIMH
00 yperynmupoBaHUM  cCrelH(pUIecKux
acriektoB mnpoOiiem OexeHueB B Adpu-
ke 1969 roma; B Ilporokone o 3amute
OexeHIeB K EBporeiickoil KOHBEHLUH
0 KOHCynbckuxX (QyHkuusx 1967 rona;
B EBponeiickoM corameHnu o nepengade
OTBETCTBEHHOCTH 3a OexxeHues 1980 roga.

VYHHUBEpCATbHBIM  MEXIYHApOIHO-
MPaBOBBIM aKTOM siBisieTcsi KoHBeHIus
OOH o craryce GexenneB 1951 ronma,
JIOTIONTHEHHAas crenuansHeM  [IpoToko-
oM 1967 roma. OGa mokymeHTa CuuTa-
FOTCSI 3HAYUTEIIBHBIM JOCTHXEHUEM MEXK-
JIyHapoOIHOTO cOOOIIEeCTBA U SBIISIOTCS
camoi MacmTabHO# kKoaupuKanuei npa-
BOBBIX HOPM, PETYIMPYIOLUIUX BOIPOCHI
nepeMenieHus 0exeHLEeB U JaJbHeHIIero
oOparenust ¢ HuMu. Mx 6a30BbIi Xapak-
Tep MPHU3HAH BO BCEM MHUpE Ha II00ab-
HOM U pETHOHAJIFHOM ypoBHsX. COrtacHO
Konpeninu, OexeHIIaMH TPU3HAIOTCS
JIUIa, KOTOPEIE:

1) HaxomsTCs 3a MpEAeTaMHu CTPaHBI
TIPOMCXOXKICHNS;

2) He MOTYT WJIM HE JKEJAI0T I0JIb30-
BaThCs 3aLIUTON 3TOW CTpaHbI WM BO3-
BpAILAThCA TY/;

3) uMelT BHOMHE O00OOCHOBAaHHBIE
onaceHus: ObITh MOJJIAHHBIMU HPECIIEO0-
BaHUIO;

4) MOryT cTaThb >KEpTBOHM mpecie-
JIOBaHUs IO TNPU3HAKY pachl, PEIUTHH,
IPaXIAHCTBA, MPUHAUIEKHOCTH K OIpe-
JIEJICHHOM COLMAJIBHOM TPYIIIE WIH IIOJIU-
THYECKUX yOexKIeHHH.

Jist T, TIOKHTATOINX CTPaHy Hall-
OHAJBHOW TPUHAUICKHOCTH, OOJBIIOE

3Ha4YEeHHE MMEET NEPECEYeHUEe MEXKIocy-
JTAPCTBEHHOM TI'paHUILbl U3 TPUYMH KOH-
(IIIKTOB WIIM paJiMKalbHBIX HOJIUTHYE-
CKHX, COLMAJIBHBIX MJIM SKOHOMHYECKUX
W3MEHEeHH B cTpaHe. Benp Te w3 HHX,
KTO ITyCKAeTCsl B ITyTEIIECTBHE MO HKOHO-
MHYECKUM MOTHBAM, pagyl COOCTBEHHOM
MOJB36I MIIN C MPECTYIHBIMA HaMEpeHH-
SIMH, HE TIOJIaNaroT MO 3aIlnuTy YIpaB-
nenus BepxosHoro Komuccapa OOH mno
nenam Oexennes (YBKDB) [6].

Cornacao Koupenmuu 1951 ropa,
OexeHI[aM TPEIOCTABISAIOTCS TE JKE Mpa-
Ba, YTO ¥ MHOCTPAHIaM, €CJIM JUIi HUX
HE TMPeIyCMOTpEeHbI Ooiee Onaromnpusr-
HbIEe YCIIOBHA NpeObIBaHUs. B HEKOTOpBIX
npaBax (Harmpumep, MpaBo Ha HayalbHOE
o0Opa3zoBaHue, BO3HAIPAXKICHUE 3a TPY,
MIPAaBUTEIHCTBEHHYIO TIOMOIIb) OHU JaXKe
YPaBHHUBAIOTCSI C TPaXJaHAMHU CTPAHBI,
KOTOpasi MX IPHUHAMAET, €CIIH, KOHEYHO,
OHM HaxOIiITCS Ha €€ TEePPUTOPHH Ha
3aKOHHBIX OCHOBAHHSX.

IMocne obperenust YkpanHoi He3aBU-
cumocTd B 1991 roxy Bo3HuKIIA OoJbIIast
npobieMa HEKOHTPOJIMPYEMOH Murpa-
LUK, TPUIAHON KOTOPOW OBLTH OTKPBITHE
TPaHUIIbl, OTCYTCTBHE 3aKOHOJATEIbCTBA,
KOTOpOE OBl PEryIHPOBAJIO 3Ty OTPaCib,
U OIBITa TOCYJapCTBEHHOI BIACTH B 3TOH
ctepe. Vuenstit M. Kopamummu orme-
YaeT, YTO CTAHOBJIEHHE OTEYECTBEHHOTO
3aKOHOJATENIFCTBA B OTHOIICHHU OCKEeH-
[IeB Ha4yaJoch ¢ MnpuHsATHEM 17 Mapta
1992 TlpesunentoM VYkpauHbl YKa3a
«O Mepax M0 OXpaHe ToCyJapCTBEHHOH
rpaHuibsl - YkpauHel ¢ PecrmyOnmukoit
MoinoBa», KOTOPBIH HaJesa IOJIHO-
MOYMSIMH HCIIOJHUTENIbHbIE KOMHTETHI
HEKOTOpBIX obnacTeil oka3bIBaTh HEOO-
XOAMMYIO TTOMOIIb OexeHIaM u3 Moungo-
BEl. Bo ncnonnenne sroro Ykasza 8 mromst
1992 Kabunetom MUHHCTPOB YKpawHBI
npuasaTo [locranoBmenne Ne 378 «O6
yYTBEp)KACHUN BpemeHHOro monoxeHus o
TIOPSIZIKE OTIPEIENICHHs CTaTyca OeKEHIIEB
u3 Pecrry6nuku MosioBa 1 IpefiocTaBiie-
HHMA MM noMmolnm». bexxeHiamu, cornac-
HO [lono)xkeHWIo, NPH3HABAIMCH JIMLA,
BBIHY)KICHHO IOKHHYBIIME MECTa CBOE-
TO MOCTOSIHHOTO TNPO’KMBAHMS B pailoHax
OoeBbIxX neiictBuil B Pecryonuke Monzo-
Ba BCIIEJICTBHE YrPO3bI /IS CBOCH KU3HH
U 370pOBbS U NPHOBIBIINE HA TEPPUTO-
pHro YKpanHbI C [eNIbI0 BpEMEHHOTO Ipe-
onrBanus [7]. Ilomoxkenne npexycmarpu-
BaJIO BBIAAYY JIMIIAM BPEMEHHOH CIIPaBKH
0 TPEAOCTaBICHUH cTaryca OeKeHIa
Y TapaHTHPOBAJIO TaKHe IpaBa: MPaBo Ha



BbIOOp MecTa BPEMEHHOIO NPOKUBAHHS
U3 NPEJUIOKEHHOT0 MECTHOW KOMHCCHEH
1o JenaM OEXEeHLEB IepeyHs HaceseH-
HBIX IIyHKTOB U IIEPEIBIDKEHHE 10 Tep-
pUTOpUH YKpaWHBI; IPaBO Ha BPEMEHHOE
TPYIAOYCTPOUCTBO; IPaBO Ha 3APABOOXpPa-
HEHHE; TPaBO HA IIOJIH30BAHHE >KMIIBEM,
MIPEAOCTABICHHBIM B MECTE BPEMEHHO-
TO TIPOKUBAHUS; MPaBO Ha obecreueHne
IeTeil MecTaMH B MIKOJaX M JETCKHUX
JOUIKONIBHBIX ~ YUpEeKACHUsIX. Bwmecre
C TeM, MUTPAILMOHHbIE IPOLECCH TPedo-
BaJIM TINATEIBHOIO M BCEOOBEMIIIOIIETO
perynmupoBanus. B nexabpe 1993 roma
BepxoBHoit Panoit  Ykpaunbl nOpuHAT
3akoH Ykpaunsl «O 6exennax». Cormac-
HO cTaThe 1, B 3TOM 3aKoHE M0J] TEPMHUHOM
«OexxeHely MoApa3syMeBaeTcs WHOCTpa-
Hell (HHOCTPAaHHBIN IpaskAaHUH WU JIUIO
0e3 TrpaKIaHCTBa), KOTOPBIH BCIEICTBUE
000CHOBAaHHBIX OITACCHUH CTATh JKEPTBOI
MIpecIeaOBaHUil TI0 MpHU3HAKaM PacoBOH,
HaIlMOHAJIBHOW IPHUHAUIEKHOCTH, OTHO-
IIEHUS K PEIUTUH, IPaXKIaHCTBA, IIPUHA/-
JISKHOCTH K OIpPEJEIeHHOH COLMaIbHOM
IpynIie WIN MOJIUTUYECKUX YOe)IeHUH
BBIHY)KICH NTOKUHYTb TEPPUTOPHUIO I'OCY-
JapCTBa, TPAKAAHUHOM KOTOPOTO OH
SBJISETCA M HE MOXKET WJIM HE JKelaeT
MOJB30BATECS 3AIMUTOM 3TOr0 rocygap-
CTBa BCIEJCTBHE YKAa3aHHBIX OIACEHUH
1 OTHOCHTEIIFHO KOTOPOTO B MOPSIIKE U Ha
YCIIOBHSX, ONPEACTIEMBIX 3aKOHOM, IIPH-
HSTO peIleHHe O IPEAOCTAaBICHUU €My
craryca Gexxenna [8].

OmnpeneneHyue B 3TOM 3aKOHE Mpak-
THUYECKH TIOJIHOCTBIO IIOBTOPSIET OIIpe-
nenenue B Konsenuuu 1951 roga ¢ yue-
tom [Ipotokona 1967 roma. YuuThiBas,
4yro YKpauHa B TO BpeMs elle He NpH-
COeNMHWIACh W HE paruduIupoBaja
Konsennmio B 1951 romy, oreuectBen-
HBI 3aKOHOAATENb YK€ C HEpBBIX JIET
HE3aBUCHMOCTH y4eld MEXIyHapOJHbIe
CTaHJApPTHl B OONACTH 3aIIUTHl OEXKeH-
ueB. [locranoBnenne Kabunera MuHm-
ctpoB Ykpaunsl Ne 119 or 16 depans
1995 roma «O Mepax Mo OKa3aHUIO IIOMO-
M JIMLAM, KOTOPbIE BBIHYXIICHbI ObLIM
MOKHUHYTh MECTa MOCTOSIHHOTO MPOXKHBa-
Hust B Yeuenckoii Pecry6nuke Poccuii-
ckoii denepannu U NnpUOHUTA B YKPaAUHY»
u IlocranoBnenne Ne 674 ot 26 utoHsS
1996 rona «O Mepax 1Mo OKa3aHUIO TOMO-
M JIMLAM, KOTOPBIC BBIHYXKIICHBI OBLIH
MOKWHYTh MECTa MOCTOSHHOTO IPOXKHBA-
HHA B ABTOHOMHOM PecryOnuke Abxa3us
I'py3un m mpubsuM B YKpamHy», XOTS
U HE cofep)KaJll HUKAaKUX OIpemeTeHU

HOHATHS OeXEeHell, 10 CBOEMY CoJlepiKa-
HUIO U 3aKPETICHHBIMU B HUX MEXaHH3-
MaM{ TIPABOBOM 3aIlUTHI JIHL, KOTOpPbIE
ObUIM BBIHYXJICHBl NOKHHYTH TEPPUTO-
pPHIO POIHBIX CTpaH, TaKXKe SBISIOTCS
IpUMepaMy IEePBBIX HOPMAaTUBHO-TIPABO-
BBIX aKTOB B chepe 3aIiuThl OexeHIeB [9;
10]. DT aKkTHI MPaBHUTENHCTBA TapaHTH-
poBanu JIuLaM oOeclieueHne W peanusa-
o (QyHZaMEHTaIbHBIX U MUHHMAJBHO
HEOOXOIMMBIX
CKUX M KyJbTYPHBIX IIpaB AJs Iepece-
neHueB. 3akoH YkpauHbl «O OexeHmax»
ot 2001 rona, Mo CpaBHEHUIO C IPEAbIAY-
KM, ObLT OoJee IeTaau3upOBaH B CBOUX
HOpPMax M HampaBlI€H Ha JOCTHXKEHHE
cooTBeTcTBUs TpeboBaHusAM KoHBeHIMH
1951 roma o craryce GeXEHIIEB C IIETbIO
MOATOTOBKH HAIMOHAJIBHOTO 3aKOHOJa-
TENbCTBA JJIA ee JanbHeiied parudu-
Karuu  YkpauHoil. CortacHO JaHHOMY
3akoHy, O€XEHIIEM CUMTAJIOCh JIUIO, HE
SBILSIFOIIEECS TPOKTaHUHOM — YKpauHBI
U BCIEICTBHE BIIOJIHE OOOCHOBaHHBIX
OMAaCEeHUH CTaTh JKEPTBOU NpecieoBaHui
M0 MPU3HAKY pachl, BEPOHCIIOBEIAHUS,
HallMOHAIBHOCTH, FPa’KJaHCTBA (IO AaH-
CTBa), IPUHAAJIC)KHOCTH K ONPEIETICHHOMN
COLMANIBHOI TIpyIIe WIN MOJUTUYECKUX
yOeXXIeHUI HaXOAUTCSI BHE CTPaHBI CBO-
el Ipa)aHCKOW NPUHAJICKHOCTU U HE
MOXKET MOJIb30BaThCs 3aIIUTON ATOM CTpa-
HBl WM HE JXEJTaeT IOJb30BAaThCS ITOM
3aIIUTONH BCJEICTBHE TAaKHX OITACEHHH,
WM, HEe UMes TpakIaHCTBa (TI0J/1aHCTBA)
U HaxoAsACh BHE CTPAHBI CBOETO MpEKHE-
IO TIOCTOSIHHOTO MPOKUBAHUS, HE MOXKET
WIN He XeJaeT BEPHYThCS B HEe BCIE[-
CTBHUE YKa3aHHBIX onaceHui [11].

OOparumM BHMMaHHE Ha TO, 4TO
B YKpauHE OTCYTCTBYIOT, B OTJIMYHE OT
IPYTHX €BPOIEHCKUX rOCYJapCTB, IPaBoO-
BbI€ MHCTUTYTHI BCIOMOTaTEIbHON U Bpe-
MEHHOM 3aIlUTHI, YTO MPETSATCTBYET Haj-
JexalieMy 00eCIeueHHIO PaB YeIoBeKa
B YKpawWHE W [1eJlaeT BO3MOXXHBIM Hapy-
HIEHHUs] UM ycTaHOBJIeHHON KoHBeHIMM 0
3alIUTE MPaB YEJIOBEKa U OCHOBHBIX CBO-
601, 3anpeT MbITOK, OECUSTIOBEYHOTO HIIH
YHIDKAIOLIEr0 JIOCTOMHCTBO OOpaleHUs
WM HaKa3aHUs, Kak ee ToJIKyeT EBpornei-
CKUH Cy[I 110 TIpaBaM 4eJIOBeKa.

Jns mpeononeHuss 3ToM MpaBOBOM
npobiemsr 8 uions 2011 roga Bepxos-
Has Pama mpueana 3akoH VYKpawHBI
«O OexxeHIIaX W JHIAX, KOTOpPBIE HYX-
JTAIOTCSI BO BCTIOMOTAaTENbHON M BpeMEeH-
Hoii 3amure» [13]. Ilynkrom 1 wacTm
1 crareu 1 3TOro 3akoHa OMPEIEIIEHO,

ConMajIbHO-O9KOHOMUYEC-
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YTO OEXEHEL| ITO JIMIO, HE SABIIAIOLIEECs
IPOXIAHUHOM YKpauHbl M BCJIEACTBHUE
00OCHOBaHHBIX OIACEHHH CTaTh KEepT-
BOU MpeciieOBaHUN MO NPU3HAKY PAacCHl,
BEPOHMCIOBEIaHNS,  HAIIMOHAIBHOCTH,
rpaxkgaHcTBa (MOANAHCTBA), MPHUHAM-
JIEKHOCTHU K OTPENEICHHON COlUaNbHON
TpyTNIe WIN MONATHIECKUX YOexaeHuit
HaXOOUTCS BHE CTpPaHBl CBOEH Tpaxk-
JNAHCKOW MPHUHAIJIC)KHOCTH M HE MOXKET
MOJIb30BATECS  3AIMUTON 3TOH CTpaHbI
WM HE JKeJIaeT M0JIb30BaThCs 3TOH 3allu-
TOW BCIEICTBUE TAKUX OIACCHUH, WIIH,
HEe uMes TIpakaaHCcTBa (TOJIAaHCTBA)
U HaXoIACh 3a TPaHUIAM CTPAHbI CBOE-
'O IIPENKHEro NOCTOSHHOTO NPOKUBAHUS,
HE MOXET WJIM HE XEJIaeT BEPHYThCS
B HEE BCIIEJCTBHE yKa3aHHBIX OMACEHUH.
OTOT 3aKOH YYHUTHIBAJI PEKOMEHJIAINH
Komurera Cosera MunuctpoB EBpo-
mer NeP (2000) 9 or 3 mas 2000 roma
«O Bpemennoit 3ammre» u NeP (2001)
18 ot 27 HOs6ps 2001 rona. «O momon-
HUTENbHOW 3amuTe» U JIUpEeKTHBBI
Espomneiickoro Coroza «2001/55 / EC
ot 20 urons 2001 roma «O MUHHMMAaIb-
HBIX CTaHJAapTaX OTHOCUTEIBbHO IMpPEno-
CTaBJICHUS BPEMECHHOM 3alllUTHI B CBETE
MacCcOBOTO IIPUTOKA EPEMELICHHBIX JIUI
U 0 Mepax II0 COICHCTBHIO cOanaHCHpo-
BAaHHOCTH yCHJIMH CTPAaH-WICHOB IO pa3-
MEIICHNIO TaKUX JIHIl ¥ TIPEOIOJICHHIO
€ro IOCJIEACTBUNY» M IperycMaTpuBall
pasrpaHuueHNe WHCTUTYTa OeKeHIeB
W JIAL, HYXJAIOIIUXCS B JOTIOJHUTENb-
HOM wiM BpeMeHHOH 3amure. B Hem
OIIpEeEIIeHO, YTO JIUIOM, HYKIAIOIUMCS
B JIONOJIHUTEIBHOW 3aIluTe, SBIAETCS
JMLO, KOTOpOE HE sBIAETCS OeKeHLEeM
B cooTBeTcTBUM ¢ KOoHBeHLUeH o cTary-
ce OexenneB 1951 roga u Iporokona o
craryce OexxenuneB 1967 roga u HacTos-
oM 3aKoHOM, HO HYXKJIAeTCs B 3aIld-
T€, MOCKOIBKY TaKoe JIUI0 BBIHYKIACHO
OBUTO IPUOBITE B YKpaWHy WIIH OCTaThCS
B YKpauHe BCIIEACTBHE YyTPO3BI €T0 JKU3-
HH, 0€301TacCHOCTH WM CBOOO/IE B CTpaHe
MIPOMCXOXKJCHUS W3-3a ONACeHUil mHpH-
MEHEHUsSI OTHOCHUTEIILHO HEr0 CMEPTHOH
Ka3HU WJIM HUCIIOJHEHUS IMPHUIOBOpa O
CMEPTHOH Ka3HM WIM IBITOK, Oecuelo-
BEYHOI'O WJIM TAKOTO, KOTOPOE YHHIKACT
JOCTOMHCTBO, OOpallleHHs WM Haka3a-
HUS WK 00IIepacIpoCTPAaHEHHOTO HACU-
TS B CUTYaIMsIX MEKIYHapOJHOTO HIIN
BHYTPEHHETO BOOPYKEHHOTO KOH(IHUKTA
WM CHCTEMAaTHIEeCKOTO HapYIICHHUS ITPaB
YelloBeKa M HE MOXET WM He JKellaeT
BEPHYTHCS B TaKylO CTpaHy BCIEICTBUE
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yKa3zaHHBIX omnaceHui. BmecTte c Tewm,
3aKOHOM yCTaHOBIIEHO, YTO JHIA, HYX-
Jaroluecss BO BPEMEHHOM 3aIIuTe, 3TO
WHOCTpPAHLBI U JHLa 0e3 Ipa)IaHCTBa,
KOTOpPBIE MAacCOBO BBIHYXJEHBI HCKaTh
3aIUTHl B YKpaWHEe B PE3ylbTaTe BHEII-
HEl arpeccuy, MUHOCTPaHHOU OKKyIalluu,
rpaXk1aHCKOM BOWHBI, CTOJIKHOBEHHI Ha
STHUYECKOH OCHOBE, HPUPOAHBIX WIIN
TEXHOTEHHBIX KaTracTpod, WIH IPYyTHUX
COOBITHH, HAPYIIAIONINX OOIIEeCTBEHHBII
MOPSZIOK B ONPEAEICHHON 4acTH WIH Ha
BCEH TEPPUTOPUU CTPaHBI MPOUCXOXKIE-
Hus [13].

BbiBoabI.
JKEHHOE, CIIeyeT OTMETUTh, YTO MOHITUE
«OexeHel» MEepexuIo OIpeeIeHHbIe
TpaHchOopMalMK TOHUMAaHHS €ro CyTH.
B nauane XX Beka OeKEHI[AMH CUMTa-
JIUCHh JIMIIb OMNpE/AeNEeHHBIE MEXIyHa-
POHBIMH COTJIALIEHUSIMHA TPYIIIBI JIHII.
OmnpenensiomuM KpuTeprueM Ui Mpeio-
CTaBJIeHHsI cTaryca OekeHIla CUHTAIach
HEBO3MOXKHOCTb WJIM HEXEJIaHHE I0JIb-
30BaThCsl JIMLOM 3aIlUTOM CTpaHbl MpPO-
HCXOXKICHUS, HE3aBHCUMO OT MpPUYHH.
OcHOBaHUs1, MOTHBBI HEMIOJIb30BAHUS UM
He)KeJIaHHe JIUIA MONb30BaThCs 3aIIUTOM
CTpaHBl CBOEr0 INPOUCXOXKAEHHS 3Hade-
HUSI HE UMEITH.

Bropas MupoBass BoiiHA M Haudajio
«XOJIOMHOW BOMHBD) OOYCIOBHUIIM CyIIle-
CTBEHHBIE W3MEHEHHS B ITIOHUMAaHUHI
MOHATHS «OeKeHeI, MPOIEeMOHCTPHPO-
BaJlM HEOOXOAUMOCTh PACHIMPEHUS €ro
COJIEp’KaHHs U BO3MOXKHOCTH TPEIOCTaB-
JIEHHs1 CTaTyca IIMPOKOMY KpyTy JIMII,
He MPHMEHSsI IPY 3TOM TPYNIOBOM MOJI-
xon. Ilonoxxenuss Konsenuuun 1951 rona
u Ilporokona 1967 roga 3akpenuiu Kpu-
TepUH, HAJIMYHE KOTOPBIX TapaHTHPYET
JUIy BO3MOXKHOCTH BOCIIOJIB30BAaTHCS
MEXXIyHapOAHOH 3aImuToi 6e3 reorpadu-
YECKHUX WM BPEMEHHBIX OTPaHIMICHHUH.
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SUMMARY

The paper deals with the issue of parallel proceedings avoidance by means of anti-suit injunctions orders issued by courts or
arbitrations within EU. The paper contains reasons why EU courts are reluctant to issue such measures and explains why EU-based
arbitration institutions are excluded from EU legislation, that deals with avoidance of parallel proceedings and issuance of anti-suit
injunctions. Thus, regulation of the question, whether arbitrations may issue anti-suit injunctions, could be found in the practice of
CJEU. The paper gives analysis of crucial CJEU cases, which deal with anti-suit injunctions, explains the importance of anti-suit
injunctions for the UK and provides forecast of the attitude of UK and EU to the issue of anti-suit injunctions after Brexit.

Key words: anti-suit injunctions, international commercial arbitration, Brussels Regulation, commercial disputes, Brexit.

BJIMSHUE ITPABA EC HA IPAKTUKY IPUHSTUA AHTH-UCKOBBIX MEP MEXKJIYHAPOJHBIM
KOMMEPYECKHUM APBUTPAKHBIM CYJIOM

Mapus JEBATKHWHA,
acriupaHT MHCTUTYTa MEeXyHapOIHbBIX OTHOILICHUH
Kuesckoro HanmoHansHOTO yHUBepcuTeTa MMeHN Tapaca IlleBueHko

AHHOTAIUA

B crarbe paccmarpuBaeTcs BOIpoc u30eranus napaiieabHOro CyIolpoOU3BOACTBA TOCPEACTBOM IIPUHATHS CyAaMU MIIH apOuTpa-
’KaMH aHTH-HCKOBBIX Mep B pamkax EC. B crarbe nmpuBoasTcs mpuanHbI, 0 KOTOPEIM cyzbl EC HEOXOTHO M3/1aI0T TaKue MEphI, U 00b-
SCHseTCs, oueMy apoutpaskabie MHCTUTYTh EC nckitoueHs! n3 3akoHonarenbetBa EC, koTopoe kacaeTcs: n30eraHus napauielbHbIX
pa30upaTenbCTB U BHIHECCHUS aHTU-UCKOBBIX Mep. Takum o0pa3oM, yperyianpoBaHue BOIIPOCa O TOM, MOTYT JIM apOUTPaKHBIE CY/IbI
MIPUMEHSATH aHTH-HCKOBBIE MEpPBI, MOKHO HalTH B TipakTHke cyaa EC. B nokymenTe naetcs ananm3 Baxueimmx nen cyna EC, kotopsie
KacaloTCsl aHTH-MCKOBBIX Mep, OOBSCHIETCS BaKHOCTh IMPHUMEHEHMSI aHTH-MCKOBBIX Mep Ui BennkoOpuTaHHM M IPOTHO3HPYETCS
orHouenue BemukoOpuranuu u EC k Bonpocy npumeHeHus Takux Mep nocie bpexcura.

Knro4deBble cJ10Ba: aHTH-UCKOBBIC MEpBHI, Me)KIIyHapOL[HBIﬁ KOMMep‘ICCKI/Iﬁ ap6HTpa>K, Bp}OCCCJ’IBCKI/Iﬁ PeFJ'[aMCHT, KOMMEPYECKUEC

uckH, bpekcut.

Introduction.  Anti-suit  injunc-
tions can be defined as a measure issued
by court or arbitration that prohibits
an opposing party to the dispute to file
a claim or continue a proceeding in
another court or arbitration. These mea-
sures usually used to preclude litigation
in fora other than the exclusive forum to
which parties have agreed — for instance,
arbitration. International arbitrators are
increasingly issuing anti-suit injunctions
to prevent parties from having recourse
to the courts in breach of their arbitration
agreements [1]. So, the main reason to use
anti-suit injunctions is to avoid parallel
proceedings.

Historically, anti-suit injunctions
appeared in the United Kingdom. How-
ever, the application of such measures in
EU countries is extremely limited. There
are three main reasons why EU court are
reluctant to issue anti-suit injunctions:

1) Such anti-suit measures are direct-
ed against the foreign forum thus they

constitute an implied interference in judi-
cial jurisdiction of another EU state [2];

2) The concept of mutual trust among
courts of EU members falls under ques-
tion when anti-suit injunctions are used
31;

3) Anti-suit measures are regarded
as measures which prevent parties from
exercising their right of access to justice,
since they restrain a party from failing
a case before a court or arbitration [4].

As aresult, the legality of the anti-suit
injunctions issuance by the courts and arbi-
tration within EU is under the dispute.
Taking into consideration that the UK is
currently a member of the EU, the appli-
cation of anti-suit measures by English
courts is arguable too. However, under
the legislation of the UK, namely, under
Senior Courts Act 1981 s.37(1), senior
courts have the power to issue an anti-suit
injunction in favor of arbitration where
a party commences foreign court proceed-
ings in breach of a valid arbitration agree-

ment [5]. Taking into account the Brexit
process, there certainly will be impact on
the application of anti-suit injunctions by
English courts. Another important ques-
tion is under which circumstances appli-
cation of the anti-suit injunctions is avail-
able in EU law countries.

So, this paper analyzes the circum-
stances under which the issuance of anti-
suit injunctions is possible within EU
countries and what impact the Brexit
process will have on practice of English
courts to issue anti-suit injunctions orders.
For these reasons, the paper includes brief
history reference on EU legislation devel-
opment concerning the issue of anti-suit
injunctions, provides study of case law
of CJEU and English courts and gives
analysis of current development of EU
law.

History. An understanding
of the present is strongly connected with
some knowledge of history. Concern-
ing the issue of anti-suit injunctions
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regulation in EU law, it is important to
consider the history of three components
of legal regulation which constitutes pres-
ent EU law attitude to anti-suit injunc-
tions. These three components are: first,
the European regime governing jurisdic-
tion of the courts in civil and commercial
matters, starting with the Brussels Con-
vention of 1968 and currently represented
by the so-called “Brussels I Recast” Reg-
ulation; second, the New York Conven-
tion; and third, the case-law of CJEU on
anti-suit injunctions [6].

The set of rules, which regulates
the matter of jurisdiction, recognition
and enforcement of judgments, where one
of the parties is a resident of EU is called
the Brussels Regime. The regime consists
of four documents:

1) The Brussels
of 27 September 1968 [7];

2) The Lugano Convention of 16 Sep-
tember 1988 [8];

3) Regulation (EC) No. 44/2001
of 22 December 2000 (so called the Brus-
sels I Regulation) [9];

4) Regulation (EU) No. 1215/2012
of 12 December 2012 (the Brussels I Reg-
ulation (Recast) [10].

The Recast version of Brussels
I Regulation came into effect at 10 January
2015 and this document replaced
original version of Brussels I Regulation
of 22 December 2000.

However, Brussels I Regulation does
not cover issues of arbitration, since it
was excluded from the scope of the first
Brussels Convention of 1968, as the issue
of arbitration is regulated in the United
Nations Convention on Recognition
and Enforcement of Foreign Arbitral
Awards [9] and the European Convention
on International Commercial Arbitration.
As long as the arbitration is excluded
from the scope of the Regulation it is
important to study the CJEU case-law on
application of anti-suit measure by courts
and arbitrations.

Turner v Govit case. The first case,
were the issue of anti-suit injunctions
was raised before the court was Turner
v Govit [11]. In this case the Court
defined, that anti-suit injunctions are
incompatible with the Convention
because such injunctions undermine
the concept of mutual trust among
the EU courts [12]. However, the Turner
case did not involve arbitration, thus
issuance of anti-suit injunctions by

Convention

arbitration and toward it remained under
the question.

West Tankers case. The first case
concerning anti-suit injunctions which
involved arbitration was the Allianz SpA
v West Tankers Inc [13]. In this case
the question for the CJEU was whether
the English court could grant West
Tankers an anti-suit injunction preventing
Allianz continuing with litigation in Italy.
Under arbitration agreement Allianz had
to resolve its dispute with West Tankers
by arbitration in England but taking into
consideration the fact that arbitration
is outside the scope of the Brussels
Regulation, the English court should not be
prevented from granting such an injunction
[14]. In this judgment the Court held that
“It is incompatible with Regulation (EC)
No. 44/2001 for a court of a Member State
to make an order to restrain a person from
commencing or continuing proceedings
before the courts of another Member
State on the ground that such proceedings
would be contrary to an arbitration
agreement”. In such a manner the CJEU
reaffirmed that the EU courts cannot
issue anti-suit injunctions. That means
that the question of parallel proceedings
avoidance remained unsolved.

Notwithstanding the fact, that
the West Tankers decision was focused
on the applicability of anti-suit
injunctions by courts toward arbitrations,
the judgment had much wider impact.
The judgment gave parties a possibility
to act insolently, allowing them to bring
substantive proceedings which fall under
the scope of the Brussels Regulation
before the courts of the member state.
Such court will likely find the arbitration
agreement invalid, and the party, who
wish to uphold the arbitration agreement
and other member state courts remain
powerless to prevent this.

Brussels I Regulation (recast).

Hence, there was serious demand
in amendments to Brussels
I Regulation. Such amendments

were adopted at the Regulation
(EU) No 1215/2012 of the European
Parliament and of the Council
of 12 December 2012 on jurisdiction
and the recognition and enforcement
of judgments in civil and commercial
matters (recast) [10]. As to arbitration,
the vast part of the amendments placed
in recitals, rather than in the main text.
The only amendment in the main text

LEGEA SI VIATA

is Article 73(2), which specifies that
the Brussels I Regulation shall not
affect the application of the 1958 New
York Convention [15]. The Recital
12 reaffirms that the Brussels Regulation
(recast) should not apply to arbitration
and, especially, that it should not
prevent the courts of member states from
referring parties to arbitration, from
staying or dismissing proceedings in
favor of arbitration, or from examining
whether the arbitration agreement is
null and void, inoperative or incapable
of being performed, in accordance with
their national law. The second paragraph
of recital 12 goes ahead to provide that
a ruling given by a court of a member
state as to whether or not an arbitration
agreement is null and void, inoperative
or incapable of being performed
should not be subject to the rules
of recognition and enforcement laid
down in the Brussels Regulation
(recast), regardless of whether the court
decided on this as a principal issue or
as an incidental question [10]. This
means, that parties will have less
opportunities to start proceedings in
a court of a member state and receive
court's decision recognizing invalidity
of the arbitration agreement between
the parties.

Further, at paragraph 3 Recital
12 provides that where a court of amember
state has determined that an arbitration
agreement is null and void, inoperative
or incapable of being performed,
this should not preclude that court's
judgment on the substance of the matter
from being recognized or, as the case
may be, enforced in accordance with
the Brussels Regulation (recast).
However, this rule is expressed to be
without prejudice to the competence
of the courts of member states to decide on
recognition and enforcement of arbitral
awards in accordance with the New
York Convention on the Recognition
and Enforcement of Foreign Arbitral
Awards, concluded in 1958 (New York
Convention) [14].

In the end, Recital 12 clarifies that
the Brussels Regulation (recast) will not
apply to actions or ancillary proceedings
relating to, in particular, the establishment
of the arbitral tribunal, the powers
of arbitrators, the conduct of an arbitration
procedure, nor to any action or a judgment
concerning the annulment, review, appeal,



recognition or enforcement of an arbitral
award.

Despite the fact, that Brussels I Recast
contains vast regulation of relationships
between courts and arbitrations, some
areas remain uncertain. In particular,
it is not entirely clear how in practice
will work the rule, which specifies
the precedence of the New York
Convention over the Brussels Regulation
(recast). Does it mean that if there
are conflicting arbitration decision
and the court judgment on the same case,
the decision of the arbitration should be
enforced and enforcement of the court
judgment should be denied? The issue
of anti-suit relief also remained unsolved.
Can the arbitration court issue anti-suit
suit injunctions against the national courts
of member states or can anti-suit relief
be issued by court toward arbitrations?
The answer to this question was given by
CJEU in Gazprom case and by High Court
of England and Wales in Nori Holdings
case.

Gazprom case. In the decision
in OAO Gazprom v. The Republic
of Lithuania [16] case the CJEU held that
anti-suit injunctions issued by arbitral
tribunals are not covered or prohibited
by EU Regulation 44/2001. In this case,
the Court determined that the Brussels
I Regulation:

“must be interpreted as not precluding
a court of a Member State from recognizing
and enforcing, or from refusing to
recognize and enforce, an arbitral award
prohibiting a party from bringing certain
claims before a court of that Member
State, since that regulation does not
govern the recognition and enforcement,
in a Member State, of an arbitral award
issued by an arbitral tribunal in another
Member State”.

It also stated that arbitral anti-suit
injunctions ‘are covered by the national
and international law applicable in
the Member State in which recognition
and enforcement are sought’.

Gazprom decision is the first case
dealing with the issue of anti-suit
injunctions after the Brussels I Regulation
Recast came into force. So, the CJEU
reconsidered its position on this issue,
which was stated in West Tankers. CJEU
stated that under provisions of Recital 12,
contrary to the West Tankers decision,
an EU court could grant an anti-suit
injunction in support of arbitration

against court proceedings elsewhere in
the EU.

This case affirmed the power
of an EU-seated arbitral tribunal to
grant an anti-suit injunctions against
court proceedings elsewhere in the EU.
Atthe same time, the Brussels [ Regulation
does not preclude an EU court from
enforcing of anti-suit injunctions made by
an arbitration. However, this issue should
be resolved under the national arbitration
law applicable in the Member State in
which enforcement is sought. That means,
that this issue falls under regulation
of the New York Convention, but not
the Brussels I Regulation (recast).

Asaconclusion, the judgment of CJEU
on Gazprom case permits arbitrations
to issue anti-suit injunctions against
courts, but question whether courts of EU
member states may issue such measures
remains unanswered. As a result, it could
be concluded, that arbitral tribunals now
have greater anti-suit powers than judges
in EU Member State courts [1].

Nori Holdings Ltd case. The answer
to the question concerning power
of EU courts to issue anti-suit injunctions
contains in Nori Holdings Ltd & others
v. Public Joint-Stock Company, Bank
Otkritie Financial Corporation [17].
In the decision of England and Wales
High Court judge Males J has held that
there is nothing in the Recast Brussels
Regulation (the Recast Regulation) to put
under question the validity of the CJEU
decision in Allianz Sp v West Tankers Inc
[18]. The judge pointed out that:

“A  court should apply Article
11(3)9 of the New York Convention to
determine whether it has jurisdiction;
A ruling made by a court applying Article
11(3) of the New York Convention is not
entitled to recognition or enforcement
under the Recast Regulation;

Even  though the ruling that
the claim is not arbitrable is not entitled
to recognition or enforcement under
the Recast Regulation, the court's
Jjudgment on the merits will be;

Preamble 12 contemplates that for
the same dispute there may be both a court
Jjudgment on the merits and an arbitral
award which conflict with each other,
and in that event the award under the New
York Convention takes precedence”.

As the result, Nori Holdings case
made it clear, that arbitral tribunals have
the power to issue anti-suit injunctions
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toward courts, but EU member courts
cannot issue such injunctions toward
arbitrations.

Brexit. In summary, West Tankers,
Gazprom and Nori Holdings decisions
contain position of EU law concerning
the issue of anti-suit injunctions:
arbitration institutions can issue anti-
suit injunctions and EU member courts
have not such powers. However, it is
under the question that courts of England
and Wales once the UK leaves the EU will
continue to abide these rules.

The current position of the UK is to
terminate (after the end of the transition
period) the jurisdiction of the CJEU
and the application of EU law in the UK
facilitated by the transfer of existing EU
law and regulations into UK law under
the EU Withdrawal Bill [18]. So,
the Supreme Court will determine whether
the Recast Regulation (if it is transferred
into UK law) contains prohibition for
courts to issue anti-suit injunctions toward
arbitration. Given the judgment in Nori
Holdings, this is likely that the High
Court would not be in favor for Advocate
General Wathelet’s view, which he stated
in Gazprom case. AG Wathelet stated
that Recital 12 makes clear that, contrary
to the West Tankers decision, an EU
court could grant an anti-suit injunction
in support of arbitration against court
proceedings elsewhere in the EU [1].

However, it is possible that this
approach will be followed by CJEU. If
CJEU recognize the power of EU member
courts to issue anti-suit injunctions
toward arbitration, there will be
contradiction between EU law and law
of UK after Brexit. This impact of Brexit
is undesirable, because issue of courts'
jurisdiction is fundamental in EU law.

Conclusions. Currently, anti-suit
injunction is “the weapon of last resort”,
as its application by courts and arbitrations
poses numerous questions. However,
the CJEU practice demonstrates, that
such injunctions can be issued by
arbitrations toward courts. Nonetheless,
the application of anti-suit injunctions by
EU member courts continues to be under
the question after the moment, when
Brussels I Regulation (recast) came into
force. At the same time, the High Court
of England and Wales formed its position
that anti-suit injunctions cannot be issued
by courts toward EU-seated arbitrations.
If CJEU in its future decisions state
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that courts have the power to issue such
measures, there will be serious divergent
between UK an EU legislation. Thus,
anti-suit injunctions are not the best way
to solve the issue of parallel proceedings.
It would be better if members of EU
create single online base of all cases to
be submitted to court and arbitrations,
where will be stated clear requirements
for admissibility of cases.
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CPABHUTEJIbHBIN AHAJIN3 TPABOBOI'O CTATYCA
HOTAPHAJIBHBIX APXUBOB B YKPAUHE, BEJIAPYCHU U MOJIJOBE

Mapus JOJIMHCKA/SI,
JIOKTOp IOPUINYECKUX HayK, TOLEHT,
3aBeqylonas kadenpoi Xo3siCTBEHHO-IIPABOBBIX IUCIUILIMH
JIBBOBCKOrO TroCyapCTBEHHOTO YHUBEPCUTETA BHYTPEHHUX JIEIT

AHHOTAOUSA

B craThe NpOBOAUTCS TEOPETHUECKOE HCCIIEOBAHUE CPABHHUTEIBHOTO aHAIM3a MPABOBOTO CTAaTyca HOTAPUAIbHBIX aPXHBOB B
VYkpaune, benapycu u Monnose. PackpbIBaloTcs CyTh M IOHATHE HOTapHaIbHBIX apXMBOB B Ka)XKIOH U3 yKa3aHHBIX pecryOnuk. B
CTaThe PacCMOTPEHBI 3aKOHOATENIbHBIC aKThI, PErYIUPYIOIINE IEATeIbHOCTh HOTapUAIbHBIX apXUBOB B YKpaune, benapycu u Mou-
JIOBE. ABTOPOM IPOM3BE/ICH CPABHUTEIBHBIN aHAIN3 OPraHOB, HAa KOTOPBIX 3aKOHOAATEIBECTBOM TPEX PECIyONIMK BO3JIOKEHO MPaBo
XPaHEHUs] HOTApHAJIBHBIX JIOKyMEHTOB. BBIABIEHBI 00IIME YepThl U OTJIMYMS B IPABOBOM DETYJIMPOBAHUM JEATEIBHOCTH HOTApU-
aJIbHBIX apXUBOB B YKpauHe, bernapycu u Momnnose. VcenenyroTes IyTH yCOBEPIIEHCTBOBAHHS 3aKOHOATEIbCTBA, PETYIUPYOLIEro
JIeATeNIbHOCTh HOTApUAIIbHBIX apXHUBOB.

KuroueBbie ciioBa: HOTapHaJIbHBIA apXHUB, HOTAPHYC, HOTAPHAILHOE 3aKOHOATEIBCTBO.

COMPARATIVE ANALYSIS OF THE LEGAL STATUS OF NOTARIAL ARCHIVES
IN UKRAINE, BELARUS AND MOLDOVA

Mariya DOLYNSKA,
Doctor of Law, Associate Professor,
Head of the Department of Economic and Legal Disciplines
of State University of Internal Affairs of Lviv

SUMMARY
The article conducts a theoretical study of the comparative analysis of the legal status of notarial archives in Ukraine, Belarus
and Moldova. The essence and concept of notarial archives in each of the indicated republics are revealed. The article discusses the
legislative acts regulating the activities of notarial archives in Ukraine, Belarus and Moldova. The author has made a comparative
analysis of the bodies that are entrusted by the legislation of the three republics with the right to maintain notarial documents. The
common features and differences in the legal regulation of the activity of notarial archives in Ukraine, Belarus and Moldova are

revealed. Ways of improving the legislation regulating the activity of notarial archives are explored.
Key words: notarial archive, notary public, notarial legislation.

[ocTranoBka mpodaembl. MHCTUTYT
HOTapHallbHOTO apXUBa UMEET CBOIO J1aB-
HIOIO HCTOPHIO.

B yactHoCTH, Ha TeppuTopun 3ama-
HOM VYKpauHBI, BO BpEMEHa CYILECTBO-
BaHMA ABCTpo-BeHnrepckoil wummnepun
BOIIPOCHI AEATENFHOCTH HOTapHaIBLHOTO
apxuBa OBUIM yperyIupoBaHbl ABCTpHIi-
CKHUM «3aKoHOM OT mHs 25 wmrons 1871,
OTHOCHTETIFHO 3aBe/ICHHsT HOBOTO HOTa-
puansHOTO MOpsiaka». CorracHO HOpMa-
THUBHOMY aKTy, ObUIO PETyCMOTPEHO CO3-
JTaHHWE€ HOTApUAJIbHOTO apXHBa B «KaXJI0M
CyIeOHOM OKpyTe», B KOTOPOM XPaHWIJIUCh
JIOKYMEHTbI HOTapUYCOB, KOTOpbIe ObUII
YBOJIEHBI WJIM OTCTPAHEHBI, @ TAKXKE yMep-
mu [1, c. 93].

Kak mpaBmio, B aBcTpuiickoM HOTa-
pHATBHOM apxuBe padoTalu: JaUpPEeK-
TOp, CEKpeTaph WM MOMOIIHUK, a €CIIH
Obuta HEOOXOOMMOCTH — TO OBLTAa CO3-
naHa u KaHuenspus. Tonbko MunuCTp
ocTHINN ABCTpo-Benrepckoil mMnepun

HMeJI IPaBO Ha3HAYUTh «JUPEKTOpa U ero
MOMOILIHUKOB» M3 JEHCTBYIOIMX HOTa-
puycoB. [locneanue mocne BCTYIUICHUS
B JIOJDKHOCTh JOJDKHBI OBLIM YBOJHTH-
¢ C JOIDKHOCTH HoTapuyca. PuHaHCH-
pOBaHUE apXUBOB, B TOM HHCIE OIUIaTa
Tpylda ux PabOTHUKOB, MPOBOIIINCH 3a
CpEeNCTBa TOCYAAPCTBEHHOTO OOmKeTa
[2, c. 633].

Tonbko AMPEKTOp HOTAapHAIBHOIO
apxuBa BIIpaBe, HUCXOIS W3 HMMEIONIHX-
ci B apxuBe JOKyMCHTOB, BBIJaBaTh
BBIIIUCKHU, JeiaTh C HHUX KOIHMH WK
CBUJIETENIbCTBA M MPOCTABIATH IeyaTh
HOTapHaJbHOrO apxuBa. Takxke B 00s-
3aHHOCTH JUPEKTOpa HOTapHaJIbHOTO
apXHBa BXOJIWJIO MPEAOCTABICHUE COOT-
BETCTBYIOIIMX pa3pelIecHHid Ha Mpo-
CMOTpP JOKYMEHTOB, HAXOSAIIUXCS B HEM
Ha XpaHEHUH.

CTOHUT OTMETUTH, YTO PUOTU3UTEIh-
HO B Toke Bpems B Poccuiickoil umnepuu,
a TaKke Ha YKPanHCKHUX 3eMJISIX, HaXO.Is-

LIMXCA MOJ] €€ IOPUCAUKIHUEN, B COOTBET-
ctBun ¢ [lonokeHneM O HOTapHaIbHOM
yacTtu ot 14 ampens 1866 roxa ObutH co3-
JaHbl HOTapHUaJbHBIE ApPXHUBBI IPU Kax-
JIOM OKPYKHOM Cyl€ M «paclojlarajlnuch
1o o0IeMy MpaBUITy B 31aHUU cynay». Ero
cofepxKaHue, B TOM YHCIIe U (hPHHAHCUPO-
BaHME, O0ECIEUUBAIOCh TOCYIAPCTBOM
C YTBEP>KACHHBIM IITaTOM HOTAPUAIBHBIX
apxuBoB. (DyHKIIMOHMPOBAHUE HOTapH-
QJIBHOTO apXWBa IMPEAIONArajlo PacXozsl
Ha KaHIEISIPCKHE PacXOfbl, COAEPKAHUE
IIUCLOB, CTOPOXKEH M Apyrue HeoOXxoau-
MBI€ PACXOAbI, KOTOPbIE PACHpPEAENII
MUHHCTP IOCTHLIUY, «HE CTECHSAACH OIpe-
JIEICHHBIM B IITATax JUId a pa3psaa apXu-
BOB pazmepom» [3, c. 79].

Bosmasan HoTapuanbHbI  apXuB
CTapLIMi HOTApUYC, KOTOPBII COCTOS HA
TOCYIapCTBEHHOH CIy)X0e M TpHpaBHU-
BaJICS K WIEHAM OKPY’KHOTO Cya.

Bo Bpemena CoBeTckoli YkpauHbl, el1e
B 1iepBoM «[lonoykeHnH 0 TOCyapCTBEHHOM
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Hotapuare» 1923 roma, mpemycMarpusa-
JIOCh CO3JJaHHE NPH TYOSPHCKHX Cy/ax Kak
«HOTapHaNbHBIX OTAENOB, TaK U HOTapH-
QJIBHBIX aPXHUBOBY.

3aKOHOM  HE3aBUCHUMOIl  YKpauHbI
«O HoTapuare» ObLUIO, KPOME YacTHOIO
HOTapuara, BBEJICHO HMHCTHUTYT Trocynap-
CTBEHHOTO HOTAPHAIFHOTO apXHBa.

AKTyaJbHOCTH TeMBbI IOITBEP)KIa-
eTCs TeM, YTO HEIOCTaTOYHO IPOMU3BEIe-
HO WCCJEIOBAaHUN OTHOCHTEIHHO CpaB-
HUTEIBHOTO aHaJIN3a HOPM YKPauHCKOTO,
0eJIOPyCCKOTO M MOJIJABCKOTO HOTapH-
anpHOTO  3aKkoHojarenbcTBa. Cremyer
OTMETHUTh, UTO 3aKOHOAATEIbCTBO YKpau-
HBI IPEOBIBACT B COCTOSIHUU TIOCTOSHHBIX
NepeMeH, B TOM 4YHUCIIe B YacTU peryiu-
pOBaHUSA JEATENFHOCTH HOTAPHUAIBHOTO
apxuBa. Hampumep, npousonuio pacuu-
peHHe TOTHOMOYHIT U (QYHKIMHA HOTapH-
QNBHBIX apXWBOB. Takke OmIpenesieHHbIe
HM3MEHEHUSI B PeTryIHPOBaHUN HOTapHaITb-
HOW JIesITeTbHOCTH TIPOUCXOIST M B 3aKO-
HozjaresnbeTBe  PecryOnmukn  MonjoBssl.
CyliecTBOBaHHE 3HAYMTENBHOIO KOJH-
YecTBa JHMCKYCCHOHHBIX NpoOJieM OTHO-
CUTEIBbHO  PACIIUPEHHs  IMOJHOMOUUil
HOTapHAJIBHBIX apXHBOB, HEOOXOIUMOCTD
YCOBEPILIEHCTBOBAHNS 3aKOHOAATENbCTBA
OTHOCHUTENIFHO IPAaBOBOTO PETyIHpPOBa-
HUSl HOTapHaIbHBIX apXUBOB — BCE 3TO
TaKXKe MPEAONpenensieT aKTyaJlbHOCTh
JTaHHOH CTaThH.

CocTosinue wucciaenoBanus. Mor-
JABCKHE W YKPAWHCKHE yUECHBIE YIEINSIIOT
JOIDKHOE BHMMAaHHE M3y4EHHIO HOTapu-
aJlbHOTO 3aKoHoJaTenscTBa. B Vkpaune
cienyer otMeTuTh pabotel B.B. Bapan-
kxoBoi, M.M. [lsxoBuu, B.B. Komapoga,
C.A. @ypcesl, E.W. ®ypcsl 1 MHOTHX JIpY-
rux. OJHako B OCHOBHOM MCCJI€IOBAHUS
KacaJiich TOJBKO OOIIUX BOMPOCOB JEsi-
TEJIFHOCTH OPTaHOB HOTAapHaTa YKpPaWHbI
W TIOYTH OTCYTCTBYIOT HCCIIEIOBAaHUS,
MTOCBSAIICHHBIE CPAaBHUTEIEHOMY AaHAJH-
3y HOTapHaJFHOTO
B YAaCTHOCTH OTHOCHTEIBHO IEATEIFHO-
CTH HOTapUaJIbHBIX ApXUBOB.

Hesnio u 3aga4eii cTaTbH SBISETCS
ucciesoBaHuEe MPOOJIEeMbl COXpaHEHHS
HOTapUalIbHBIX JOKyMEHTOB B YKpaHHE,
benapycu u MongoBe; cpaBHUTEIbHBII
aHaIM3 TOJHOMOYUHM  HOTapUalIbHBIX
apXMBOB 10 3aKOHOJATENbCTBY YKpPaUHBI
u benapycu.

MeTtoabl M MCHOJIB30BAHHBIE
MaTepuajgbl. C TOMOIIBIO CpPaBHU-
TEIBHO-TIPAaBOBOTO, JIHAJIEKTUIECCKOTO,

3aKOHOAAaTCJILCTBA,

JIOTUYECKOTr0 U Apyrux METOHOB IIPO-

BECTH QaHAJIU3 HOPM HOTapHAJIBHOTO
3aKOHOJATeNbCTBa YKpauHbl, bemapycu
u MoaoBbl OTHOCHUTEIBHO J€ATENb-
HOCTH HOTapHalbHBIX apxuBoB. Kak
B YKpauWHe, Tak U B MoiaoBe IpaBo-
BO€  pPEryaHupOBaHHE  JAESITEIbHOCTH
HOTapuaTa, HOTapHUaJIbHBIX AapXHUBOB
B YACTHOCTH, OCYILECTBIIAETCS MHOTIO-
YHUCJIICHHBIMH HOPMAaTHBHBIMH aKTaMH,
IJaBHASL POJIb B KOTOPBIX MPUHAIICKUT
COOTBETCTBYIOLIMM 3aKOHAM Ka)KIOH u3
pecnyonuk «O HoTapuare» M IPYyrUM
HOPMATHBHO-TIPAaBOBBIM aKTaM (3aKOH
Vkpaunsl «O HoTapuare» oT 9 ceHTA0pst
1993 rona, 3akon Pecnybinku Mongosa
«O Horapuare» ot 8 Hosi0ps1 2002 roxa,
3akoH Pecny0Onuku Monmosa «O6 opra-
HU3aIMH HOTAPHAJIbHOHN JesSTEIbHOCTI
ot 14 ampens 2016 roxa, 3akon Pecmy-
omuku Benapycs «O HOTapmare u HOTa-
pUATBHON AESITETBHOCTH» OT 18 miomst
2004 rona.

H3noxenne OCHOBHOTO MaTepHa-
ma. CornacHo cratbe 23 3akoHa Ykpa-
nHbl «O HoOTapuare», rocyJapCTBEHHbIE
HOTAapHUaJIbHbIE apXUBbl OBLIM CO3/IaHBbI
B oOyacTHBIX LEHTpax, roponax Kuese,
Cumoepomone u Ceacronone. OCHOB-
HOE TpeJHa3HAaueHHE YyKa3aHHBIX HOTa-
pHANBHBIX APXUBOB — 3TO JUINTEIBHOE
(mo 75 ner) meHTpann30BaHHOE XpaHe-
HHE U HCIHOJIb30BAHUE CBEICHUM, conep-
JKaIUXcs B HUX, Iepefada JOKyMEHTOB
B COOTBETCTBYIOIIMHA TOCYIapCTBEHHBII
apXuB, TNPENOCTaBICHUE METOANYECKOH
1 TPaKTUYECKON TOMOILH TOCyapCTBEH-
HBIM HOTapHaJbHBIM KOHTOPaM, YaCTHBIM
HOTapuycaM, OpraHaM MECTHOTO CaMoy-
MIPaBJIEHUs], JOIKHOCTHBIE JIUIA KOTOPBIX
COBEpIIAIOT IPUpPaBHUBAEMbIE K HOTapU-
aJbHO YJOCTOBEPEHHBIM 3aBELIAHUS, a
TaKXKe [0 BOIPOCAaM OpraHM3aruu pado-
THI C IOKYMEHTaMH.

Kpome ykazanHOTO 3aKoHa YKpauHbBI
«O HoTapuare», BOIPOCH AEATEIHHO-
CTH TOCYJapCTBEHHOTO HOTapHaJIbHOIO
apxuBa, CpeAW JpPyTHUX akToOB, pery-
mupytorcst  IlomoxenneM o  rocymap-
CTBEHHOM HOTapualbHOM apxuBe. Kak
U TOCYJapCTBEHHbIE HOTapHaJIbHbIE KOH-
TOpBI, TOCYIApCTBEHHBII HOTapHaIbHBIN
apxuB B YKpauHE SIBISIETCS HOpUAUYe-
CKUM JIUIIOM, UMEET COOTBETCTBYIOILYIO
Teyars.

IIepBoe Ilonoxenue o rocynapcTBeH-
HOM HOTapHalbHOM apXHBE B HE3aBHCH-
MOH YKpauHe ObLI0 HPUHATO MHUHHUCTEp-
CTBOM IOCTHUIIMH YKpauHbl 22 deBpast
1994 roma Ne 20/239.

Cnenytomiee Ilonoxxenue o rocynap-
CTBEHHOM HOTapHaJbHOM apXuBe OBLIO

YTBEPXKACHO  TpHKa3oM  MHUHUCTEp-
CTBa IOCTUIMHM YKpawHbI TOIbKO 18 mas
2009 roxga Ne 870/5, koTopoe neHcTByeT
IO CETOMHSIIHETO JTHS.

AHanu3upys  HOPMBI  yKa3aHHBIX
MOJIOKEHUH, CIEeMyeT OOparuTh BHHMa-
HHEe Ha TO, 4T0 HOpMBI [lomokeHus o
TOCYIapCTBEHHOM HOTapHallbHOM apXH-
Be 1994 Takke OBUTH 3aKOHOIATEIEM
oTpaxkeHbI B HOBOM [lojioxxeHnu o rocy-
APCTBEHHOM  HOTapHaJbHOM  apXUBE
2009 roma. B uwacTHOCTH, 3TO Kacaercs
OCHOBHBIX 3aj1ad apXHBa, KOTOPBIE SIBIIS-
FOTCSI QHAJIOTMYHBIMU WA MCHTUYHBIME
K npeapiayiemy [onoxeHuto.

Opnaxo 3akonomarenem B 2009 romy
OBLTH CYIIECTBEHHO U3MEHEHBI (YHKIIUU
TOCYAapCTBEHHOTO HOTAPHAIHHOTO apXHu-
Ba, KOTOpbIE OBIIIM YBEINYEHHI B JBa pa3a.
Hampumep, Ha 3aBexmyromiero rocynap-
CTBEHHOTO HOTapHaJbHOTO apXuBa BO3-
JokeHa 00s13aHHOCTH BBISBIISITh YHUKAIb-
HBbIE JOKYMEHTBI, a TaKXe IHpPOBEICHUE
MEPOTIPHUATHI TI0 00ECIIeYeHHI0 pexkuma
CEKPETHOCTH.

B HoTapuanbHOM apxuBe pabOTaIoT,
KaK TPaBUJIIO, 3aBEAY IO, KOHCYJIbTAHT,
a TaKkKe MOTryT paboTarh roCyIapCTBEH-
HBIC HOTAPHUYCHI U JICIIOTPOU3BOAUTEIIH.

K 3aBenyromemMy n HOTapuycam rocy-
ApPCTBEHHOTO HOTApHAIFHOTO apXuBa
3aKOHOJIATEIIEM BBICTABIISIOTCS TaKHE JKE
TpeOOBaHMs, KaK M K TOCYIapCTBEHHBIM
HOTapuycaMm MJIH 3aBeIyIOUIMM rocynap-
CTBEHHBIX HOTapUAJILHBIX KOHTOP.

To ecTh OHM IOJDKHBI OTBEUATh Tpe-
OoBaHMsAM cTathM 3 3akoHa YKpaWHBI
«O HOTapuare, a UMEHHO: OBITH TpaxK-
MAHWUHOM  YKpawWHbl, HMETh BBICIICE
IOpUAnYecKoe  00pa3oBaHHE, BJIANETh
TOCYNapCTBEHHBIM S3BIKOM, MUMETh CTaX
paboTel B chepe mpaBa HE MEHEE IIECTH
JeT, W3 HHUX IIOMOIIHHMKOM HOTapHyca
WA KOHCYNBTaHTOM TOCYIapCTBEHHOM
HOTapHaJIbHON KOHTOPHI — HE MEHee TpeX
JIeT, cAaTh KBATM(HUKAUOHHBIA dK3aMeH
U TIOJyYUTH CBUJETEIHCTBO O INpaBe Ha
3aHSATHE HOTapPHAIBHOU eI TeIbHOCTHIO.

Horapuaneusie neifictBus B Ykpause,
KpOME OpraHOB KBa3MHOTapHara, ya0CTo-
BEPSAIOT TOCYIapCTBEHHBIE HOTAPHYCHI,
KOTOpbIe paboTaloT B TOCYAAaPCTBEHHBIX
HOTapHAIFHBIX KOHTOpPax M TocCyaap-
CTBEHHBIX  HOTapHWaJbHBIX  apXHUBAX,
1 YaCTHBIC HOTApPHUYCHI.

B cootBercTBUU co cTarhelt 35 3ako-
Ha VYkpamHbl «O HOTapuare» B TOCY-



JIApCTBEHHOM
COBEPILAIOTCS TOJILKO JjBa BUJA (TPYIIIIbI)
HOTapHAJIbHBIX NEHCTBUMN.

Kak npasunsHo otMedaeT O.B. Kopo-

HOTapuaJlbHOM  apXuBE€

TIOK, «OCYILECTBICHUSI HOTapHaJIbHOIl
NEITeIbHOCTH B PaMKax apXuBa oOrpa-
HHYMBACTCS TOJBKO TEMHU JCHCTBHUSIMH,
KOTOpPBIE CBSI3aHBI C €r0 HalpaBJICHHEM
pabote» [4, c. 258].

K mepBomy Bumy oTHOCHTCS BBIHada
IyOIMKaToOB JOKyMEHTOB, XPaHSIIUXCS
B 3TOM apXHBe.

Ko BTOpoMy BHIly OTHOCHTCS BblIada
KOIIMH JOKYMEHTOB, a TaKXe€ BBIIHCOK
JIOKYMEHTOB, XpaHSAIIUXCSA B HOTapHallb-
HOM apXHBe.

To ecth, paboTas B HOTapHUAILHOM
apxuBe, HOTAPHYC WM 3aBEAYIONIHH €ro
HE OCYIIECTBISIET BECh CIEKTpP HOTa-
pUQIBHBIX JEHCTBHH, a 3aHUMAaETCs
B OCHOBHOM COXPaHCHHEM ITepPeaaBacMoit
JIOKyMEHTAallUN TOCYIAapCTBEHHBIX HOTa-
PHAIBHBIX KOHTOP, YaCTHBIX HOTAPHYCOB
U 3aBEIIaHUH, KOTOpbIC IPUPABHUBAIOTCS
K HOTapUaJIbHO Y/IOCTOBEPEHHBIM.

Mkl cornnacHbl ¢ MHeHHeM B.SI Kuna-
I11a YTO OCHOBHOM LIEJIbI0 HOTAPHAIBEHOTO
apXuBa BCE JKE SBIACTCS «COXpaHEHHE
uHpOpMaIMK O IOPUIMYECKH 3HAYU-
MbIX (haKTax Tpa)kJaHCKOro 000poTay
[5, c. 39], a He coBeplIeHUE HOTapUAITb-
HBIX JICHCTBUH.

[TosTomMy cumTaercs menecoobpas-
HBIM  «HCIIOJNB30BaTh  HCTOPHUCCKUIA
OTIBIT» W Ha3Ha4aThb 3aBeIyIONINM TOCY-
JTAPCTBEHHBIM HOTAPHAJIBHBIM apXHUBOM
U TOCYIapCTBEHHBIX HOTapHyCcOB TeX
JEUCTBYIOIMX HOTapUyCOB, KEJNAOLIUX
B Oyayiuiem (mocie 3aBeplieHHs HOTapu-
albHOW TPAKTUKU) paboTarh B rocymaap-
CTBEHHOM HOTapHAJILHOM apXHBE.

Crenyer OTMETHTb, YTO TPaKTaHUH
VYKpauHbl, KOTOpBIHA XKeIaeT CTarb HOTa-
pHyCOM IOJDKEH CIaTh HOTapHabHBII
KBaJTM()UKAIIMOHHBI JK3aMEH, JOJDKCH
o0raaTh 04eHb OONBIINM 00HEMOM 3Ha-
HUI B pa3IMYHBIX OTPACIISIX MPaBa.

ITosTomy, paboras B rocyaapcTBeH-
HOM HOTapuallbHOM apXHBE, CO BpeMe-
HEM IIpUOOpeTeHHbIe 3HaHUs (HOTapuyca
HOTapUAIILHOTO apXHBa) HE MOTYT OBITH
MOATBEPXKJICHBl NPAKTUKOW U C(HOKyCH-
PYIOTCSI TOJIBKO B HAIIPABJICHHUHM COXPaH-
HOCTH JIOKyMEHTOB, HEPEAaHHBIX UM Ha
XpaHEHHE U COBEPIICHHE TONBKO JBYX
BHJIOB HOTapHaJIbHBIX AeicTBuil. To ecTh
KBaJH(UKAIKs TOCYJapCTBEHHOTO HOTa-
pHyca HOTapHalbHOTO apXHBa OTHOCH-
TEJNEHO COBEPUICHUS IIMPOKOTO CHEKTpa

HOTApUaJIbHBIX JIEUCTBUH CO BpeMeHEeM
yTpauuBaeTCs.

370 TaKKe MOATBEPKIACTCS MHEHU-
€M 3aKOHOJIATelIsl OTHOCUTEINIFHO JI0CTYIA
(orpanudenust) K mpodeccuu HoTapuyca.
Tak, coracHo ctathe 3 3akOHa YKpaHHBI
«O HoTapmare», paboTa B JODKHOCTH
KOHCYJIBTAHTa T'OCYIapCTBEHHOTO HOTa-
pHAIBHOTO apXHBa HE 3aCUMTHIBACTCA KaK
«HOTapHANBHBII» CTaX (TpeXJIEeTHHH),
KOTOPBIH HEOOXOIUM ISl TOTyYeHHS
npodeccuu, XOTd MOXET ObITh 3aCUMTaH
KaK OO IOpHIMYEeCKUi CTax paboThI.

Taxke cuutaeM 1eIeco00pa3HbIM
B FOCYJJapCTBEHHOM HOTapHaJIbHOM apXH-
BE€ BBECTH HOBYIO JOJDKHOCTH apXHBapH-
yca, 0 4eM HeoOXOJMMO IPEayCMOTPETh,
kak B [lonokeHnm o rocygapcTBEHHOM
HOTAapUaJIbHOM apX#Be, TaK M B 3aKOHE
VYkpannsl «O HOTapuare».

OnHoit U3 oCTpbIX mpobieM B jes-
TEJIEHOCTH HOTapUAJIbHBIX apXUBOB OCTa-
€Tcsl BOIIPOC O PACIIUPEHUH TTOMEICHHUH
JUISL XPAHEHUs IIEePellaHHbIX HOTapHallb-
HBIX JIOKyMEHTOB.

B sTOM, 1o HameMy MHEHHIO, Bak-
Hasg posib B Oyaymiem JOJDKHA IpHUHAI-
nexars onu(pOBBIBAHUIO PAOOTHHKAMU
HOTApUAIIBHBIX ~ apXHBOB  II€PElaHHBIX
JaHHBIX (HOTApHANbHBIX JOKYMECHTOB),
TO €CTh UX AWKUTAIH3aLUs. JTO JacT
BO3MOXKHOCTb PaOOTHHKAM HOTapuallb-
HOro apxuBa d(QQPEKTHBHO OCYyLIECT-
BJIATH CBOM IIOJIHOMOYUS C IPIMEHEHUEM
WUT-nanycrpun.

OIHaKO 3TO BO3MOXKHO OCYILECTBUTH
OIHUM M3 ABYX croco0oB. Bo-nepsbix,
HEoOX0MMO B IITaT HOTapUAJIbHBIX
apXMBOB BBECTH CHELHAINCTOB C OIpe-
JIeICHHBIMU 3HAHUSIMU B 001acTH UH(OpP-
MalllOHHO-KOMMYHHUKALMOHHBIX ~ TEXHO-
JIOTHii, BO-BTOPBIX, 3aKJIIOYUTH JIOTOBOpA
Ha 00CITy)KMBaHUE C COOTBETCTBYIOLIUMHU
WT-opranusanusMy, JOCTOMHBIMHU J0OBE-
pusi.

Msbl  comnamaeMcss 3 MHEHHEM
A.B. CrenanoBa, 4TO TOCYZapCTBO
COXPaHSAET «IIOJHBII KOHTPOJIb 3a Belle-
HHEM U JICSATENIbHOCThIO HOTapHaJIbHOTO
apxuBa, ero (MHAHCHPOBAHHEM, TaK Kak
MMEHHO HOTapUaJIbHBII apXUB COIEPIKUT
HH(pOPMALINIO, BaXKHYIO Kak s oOIie-
CTBa, TaK U rocygapctaa [3, c. 80].

Taxum 00pa3zoM, rocyaapcTBO IOJAK-
HO BBIJIETISITH HEOOXOANMBIE CPECTBA KaK
Ha COJIEpKaHUe HOTapUalbHBIX apXUBOB,
TaK ¥ Ha UX JUDKATATH3ANHNIO.

Cornacno crarsu 17 3axkona Pecrmy-
6muku benapycs «O HoTapmare W HOTa-
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PHAJIBHON JIESATENLHOCTI» B pecIryOiIuke
OBbLIM CO3JaHbl BEJOMCTBEHHbBIE HOTapH-
aybHble apXuBbl. Llenb 3THX apXuBOB —
LIEHTPAJIM30BaHHOE XpaHEeHHe M obecrie-
YeHHE  COXPaHHOCTH  HOTapUalibHBIX
JOKyMEHTOB, SBJISIIOLIUXCS COCTaBHOI
yacTeio HarmonaasHOTO apXuBHOTO (hOH-
na Pecrry6nmuku benapycs, B ropone Mun-
CKe ¥ TOpOoJIaxX, SBIISIOMINXCS 00JIaCTHRIMH
LEHTpaMHu.

BenomcreenHbie HOTapHaJIbHbIE
apxuBbl benapycu ocCyIIecTBISAIOT Xpa-
HCHHE  HOTAPUAIBHBIX  JJOKYMEHTOB
TOCYAapCTBEHHBIX HOTapHaJbHBIX KOH-
TOP, YaCTHBIX HOTapUYCOB, MECTHBIX
UCTIOJHUTENIBHBIX M PACIOPSIUTENbHBIX
OpraHoB, AMIUIOMAaTHYECKHX IpeicTa-
BUTENIBCTB M KOHCYIBCKHUX YUPEXKIECHUIl
Pecrybmuku benapycek.

B ommmume oT HOTapHANBHBIX ApXH-
BOB YKpaWHBI, BEJOMCTBEHHbIE HOTapH-
anpHble apxuBbl benapycu He SBISIOTCS
OPUINYECKUMH JIULAMH, XOTS HMEIOT
neyarb ¢ uzoOpakeHueMm locynapcrBeH-
Horo rep6a Pecrnyonuku Benapycs u co
CBOMM HAaHMEHOBAaHHEM.

B coorBercTBHU € TyHKTOM 21 BbIIIE-
ykazaHHOro IToNOXKeHUst O BEIOMCTBEH-
HOM HOTapuajJbHOM apXuBe, BblAaya
apXHWBOM CBEIEHMH U (MIM) JOKYMEHTOB
MIPOM3BOAUTCS B BUJIE apPXMBHBIX KOIHH,
APXHMBHBIX BBIUCOK W apXHUBHBIX CIpa-
Bok. Takum 00pazom, OGestopycckuii HoTa-
pHAJBHBI apXHB OCYIIECTBISIET CBOH
MTOJTHOMOYHSI TOJNBKO KaK apXWB, W HeE
BIIpaBE COBEpPLIATh HOTapUaJbHBIC JCH-
CTBUSL.

K 3aBenyromemy n paboTHHKaM HOTa-
puansHOro apxusa B Pecryonuke benapy-
CH HE BBICTaBJISIOTCS Takue TpeOoBaHuUs,
Kak K HOTapuycy (B OTIMYME OT YKpauH-
CKUX — 3aBEyIOIIETO U rOCYJapCTBEHHO-
TO HOTapHuyca HOTAPHAIBHOTO apXUBa).

B Pecnybnuke MomnnoBe mopsmok
XpaHEeHUs] HOTapHalbHBIX JOKyMEHTOB
MIPOMICXOINT B COOTBETCTBHH C JIEHCTBY-
IOIIUM 3aKOHOJATENbCTBOM. B uacTHo-
ctH, 3akoHoM PecryOmmkn Monosa «O0
OpraHu3allid HOTapHaIbHOH JIEesATeNbHO-
ct» 2016 roaa, Ilonoxxenuem o rocynap-
CTBeHHOM apxuBHOM ¢ouzae 1992 rona,
[NonoxeHunem o MopsiAKe XpaHEHHs, MO/~
TOTOBKH, y4eTa W Iepelayd HOTapHallb-
HBIX aKTOB, YTBEP)KICHHOTO IPUKAa30M
MunnctepctBa  roctunnu  Pecmy6mu-
ku Monmosa or 16 oktsa6ps 2017 roma
Ne 847.

B cootBercTBIMY C ITyHKTOM 3 yKa3aHHO-
ro ITonoxenus 2017 roma, HOTapUAIBHBIHA
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apXMB XpAaHUTCS B HOTApPUAILHOM OOpO
WIM B CIEUHAIbHO OOYCTPOSHHBIX IS
apxMBa IIOMEILICHUAX, OOOpPYIOBAHHBIX
COOTBETCTBYIOLIMMH CPEACTBAMHU XPAHEHUS
C LeNbI0 MpPEeayNpexaeHUs JAerpajialliiy,
YHUUTOKCHUSI WX XUILCHUSI JOKYMEHTOB.

OTBETCTBEHHBIMH 32  XpaHEHHE
HOTapHaJbHBIX JOKyMEHTOB y Pecmy-
Oonuke MongoBe SBISIOTCS T€ HOTa-
pUyChl, W OpraHbl KBa3HHOTapHara,
KOTOpBIE  COBEpIIAIOT HOTapHaJbHBIE
neiictBus. Takum o0pa3oM, y KaKZOTro
U3 yKa3aHHBIX CyObEKTOB HOTapHaIbHOU
NEATENIbHOCTH HMMeeTcs COOCTBEHHbIH
HOTapUalbHbIA apXUB U HE CYLIECTBYET
B peciyOnnke 001acTHOrO HOTapHUaIbHO-
rO apXuBa.

Ananmmsupys Ilonoxenue o mopsiake
XpaHEeHHs, TOATOTOBKH, ydeTa M Iepe-
JadM HOTapHAJIBHBIX aKTOB PecrmyOmukm
MonnoBsl, cienyeT OTMETHTh ITyHKT 5,
B COOTBETCTBHH C KOTOPBIM HOTapH-
yC MOXKET BECTH HOTapHajbHBIH apXuB
B 1mudpoBom (dmekTpoHHOM) (opmare,
IIPY YCJIOBHH €TI0 XpaHEeHUs U Ha Oymax-
HOM HOCHTEJIE.

Mbl cunTaeM, 4TO yKa3aHHbIE I0JIO-
XKEHHs MOTyT OBIThb M03aMMCTBOBAaHBI
U YKPAHHCKHM 3aKOHOJIATEIIeM.

BbiBoabl. MTak, OCHOBHBIMM Xpa-
HHUTENISIMH HOTApHANBHBIX JJOKYMEHTOB
B Mongose, benapycu u Ykpaune sBisi-
JOTCSI IMEHHO TOCYIapCTBEHHBIE W dacT-
Hble HOTapHychl. Bmocienctsum, mpu
JUTMTETTPHOM ~ XpaHEHWH  JOKyMEHTOB
(bonee 75 net), HOTapHaIbHBIE JOKyMEH-
Thl MOCTYIAIOT HAa XpaHEHUE B rocyxaap-
CTBEHHBIE apPXUBBI BCEX BBIILICYKAa3aHHBIX
pecnyOnuk.

BonbUIMHCTBO HOPM, PETYIMPYIOLINX
JeATEeIbHOCTh HOTApHANBHBIX apXUBOB,
O4YeHb MOXOKH MEXKAY CO0O0MH, XOTs MMe-
IOT CBOM OCOOCHHOCTH, B YaCTHOCTHU
B MonroBe HOTapHaIbHBIE TOKyMEHTHI
COXPaHSAIOTCSI HOTapHaJbHBIMHA KOHTpA-
MU WM 9aCTHBIM HOTApUyCaMH M TOJIBKO
B ClTydyae MPeKpamieHus UX JesTeTbHOCTH
WJIM UCTEUYEHHs 75 JICTHEro CpOKa ux Xpa-
HEHUs TIEePEe/laloTCsl B IOCY/apCTBEHHbIH
apXuB.

B ornnume or BeZOMCTBEHHBIX HOTa-
puanbHbIX apxuBoB PecmyOmuku bena-
pycH, yKpauHCKHE HOTapUallbHbIC apXH-
Bbl SIBIISIIOTCS FOPHIMYECKUMHU JIULAMH
U BIIpaBe COBEpILIATh J[Ba BHJa HOTapH-
ANBbHBIX JICHCTBUIN: BBHIJIABATh MYOTHUKATHI
JOKyMEHTOB, KOIIUI JOKYMEHTOB, a TakK-
)K€ BBIITUCKH JOKYMEHTOB, XPaHSIIUXCS
B HOTapHaJIbHOM apXHBe.

Mu cuuTtaeM, 4UTO JESATENBHOCTH
rOCYJapCTBEHHBIX HOTApHAIBbHBIX aApXHU-
BOB YKpauHBI HYXXJAeTCsl B YCOBEpIICH-
CTBOBaHMHU, KaK B YacCTH JUJKHUTAIN3a-
LUH, TaK ¥ B YaCTH PACHIMPEHUs IITATOB

COTPYIHUKOB.
OTnensHO ClleyeT OTMETHTh HE00-
XOAMUMOCTb  PACIIMPEHUS] TOMEIIEHUN

rOCY/IapCTBEHHBIX HOTapHaJbHBIX apXH-
BOB ITyTEM CO3/IaHUS PACIIMPECHHOW CETH
uX (GUIMAIOB, YTO B CBOIO OYEpE/b yKa-
3bIBa€T Ha HEOOXOOUMOCTH YBEIMYEHHS
CPEJICTB, BBIIEIAEMbIX I'OCYIapCTBOM Ha
(buHaHCHPOBAaHUE NEATEIBHOCTH YKa3aH-
HBIX apXHBOB.
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SUMMARY

The condition of scientific development of the problem of functioning of the law enforcement system is considered in the article. A number
of scientific approaches to understanding and interpreting the concept of the law enforcement system are investigated. Taking into account the
opinions expressed in the modern scientific literature about law enforcement system its features and structural elements are indicated.
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ONPEJEJEHUE CYITHOCTHU U CTPYKTYPBI IPABOOXPAHUTEJIBHON CUCTEMBI

Auaexkcanap JYJUYEHKO,

KaHauaaT lopuIn4eCKuX HayK, aCCUCTCHT Ka(i)e}lpbl

CYIOYCTPOMCTBA U MPOKYPOPCKOM AESITENbHOCTH

HanmoHanpHOTO I0pUIMYecKoro yHUBepcuTeTa MMeHH Spocinasa Myzaporo

AHHOTAIUSA

Crarbs NOCBSIIECHA HUCCIICAOBAHUIO COCTOSIHUS HAyYHOW pa3pabOTKH MpoOJeM OTHOCHUTENIBHO (PYHKIIMOHHPOBAHUS MPAaBOOXpa-
HUTENBbHON CUCTEMBI. M3yueHbl uMeronyecs B IOpUANYECKOH HayKe MOAXOAb! K MOHUMAHUIO U TOJIKOBAHHUIO MOHATHS «IPaBOOXpa-
HUTENbHas cucTeMa». C ydeToM BHICKa3aHHBIX B COBPEMEHHOW HAay4YHOW JIUTEpaType MHEHUI OTHOCHUTENBHO MPaBOOXPAHUTEIHHOM
CHCTEMBI YKa3aHbI €€ 0COOCHHOCTH U CTPYKTYPHBIEC HJIEMEHTEHI.

KonroueBsle ci10Ba: cuctema, IpaBOOXpaHUTEIbHBIE OPraHbl, IPABOOXPAHUTENBHAS JEATEIbHOCTD, IPABO3AILUTHAS ASSTEIbHOCTb.

An analysis of the scientific literature
in the field of law shows that a range of law
enforcement issues have already formed
in jurisprudence. However, today, there is
no basis for claiming that research in this
area is out of date. On the contrary, without
further specialized and basic research into
law enforcement theory, it is not possible to
overcome the problems and contradictions
in law enforcement practice.

One of the urgent scientific and practi-
cal tasks has been and remains the forma-
tion of an effective law enforcement system
in modern Ukraine. In theoretical terms, its
solution involves, first of all, the develop-
ment and refinement of the appropriate
categorical apparatus, the analysis of struc-
tural and functional features of the law
enforcement system, the identification
of its natural relations with other elements
of the political and legal system of modern
society and the state.

In view of the above, the purpose
of the article is to conduct a theoretical
analysis of the concept of “law enforce-
ment system”, to clarify the nature
and definition of the content of this con-
cept, the disclosure of its structural ele-
ments and highlight the main features.

Most of the scientific approaches to
the law enforcement system can be divid-

ed into two groups: the first are the views
of researchers who view the law enforcement
system as a collection of bodies which carry
out law enforcement activities, the second,
researchers who consider the law enforce-
ment system as a complex phenomenon that
structurally includes other elements along-
side law enforcement agencies. with law
enforcement and other elements.
Representative of the first approach
S.V. Tereshko in his work “Current prob-
lems and directions of reforming the law
enforcement bodies of Ukraine” repeatedly
uses the concept of “law enforcement sys-
tem”, but its definition does not provide,
while the scientist emphasizes the need to
improve the system of law enforcement bod-
ies of Ukraine [1]. Consonant abovemen-
tioned is the position of V.P. Pivnenko, who
refers the court to the state law enforcement
bodies in his work, as well as other state
bodies that created specifically to support
the rule of law in Ukraine. The researcher
does not provide the author’s definition
of the law enforcement system, but char-
acterizes it as a system of law enforcement
bodies, which are spread throughout all
branches of state power, and emphasizes
that it should not be identified with crimi-
nal justice [2, p. 39-42]. O.I. Hizhak [3],
0.0. Kotelyanets, O.D. Markeeva [4],

O.K. Mikheyeva [5], M.M. Saturina [6]
and other scientists have similar positions
about understanding of law enforcement
system in their research.

Therefore, it can be stated that
the first approach is a complete identification
of the concepts of “law enforcement bodies”
and “law enforcement system”, with which
agree fully impossible, because to use these
concepts as identical is not entirely correct
from a methodological point of view. This is
confirmed by the development of scientists
who follow to the second approach.

A.G. Bratko describes the conception
of the law enforcement system as a broad-
er concept than system of law enforce-
ment bodies. The scientist notes that
the law enforcement system includes not
only special law enforcement bodies, but
also other law enforcement agencies, as
well as legal means and methods of legal
protection and legal norms [7, p. 48]. It
should be noted that given the diverse
social relations that arise in the law
enforcement field, it is more appropriate
to analyze legal norms (as the regulatory
subsystem of the law enforcement system)
not only as protective but also regulatory
norms — as they act as the legal basis for
law enforcement bodies and their enforce-
ment activities.



SEPTEMBRIE 2019

V.N. Kartashov agrees with the opinion
about law enforcement system as a com-
plex organized phenomenon, that empha-
sizes in the proposed by him definition
of the law enforcement system: the law
enforcement system should be understood
as a single complex of connected govern-
mental and non-governmental organizations
and individuals (human rights defenders)
and legal phenomena (law, justice, legal cul-
ture, various types of legal practice, etc.), by
means of which the protection (protection)
of rights and legitimate interests of citizens
and their associations is efficiently and effi-
ciently implemented [8, p. 12].

T.A. Plugatar combines the proposed
elements of the law enforcement system,
and notes that the law enforcement system
is a holistic complex of delimited, intercon-
nected and interacting elements, which form
a certain unity based on relevant principles
and norms. Protective legal norms, purpose,
principles, functions, tasks, subjects, objects
of law enforcement, law enforcement activi-
ties, as well as law enforcement relations are
the main components of the law enforce-
ment system [9, p. 26].

In our opinion A.L. Sokolenko’s
approach is a very successful; she defines
the law enforcement system as a social sys-
tem that reflects the unity and interconnect-
edness of legal regulation in the field of law
enforcement, the organization of a system
of law enforcement bodies and other law
enforcement bodies, and the law enforce-
ment activity itself, aimed at protecting
and defending the foundations of the consti-
tutional order. including the rights, freedoms
and legitimate interests of the individual
and the citizen, law and order. A.L. Soko-
lenko notes that the system of law enforce-
ment bodies is a subsystem of the institu-
tional system of law enforcement activity,
which is a subsystem of the law enforce-
ment system, which in turn is a subsystem
in relation to the system of higher order —
the legal system.

The researcher indicates that the system
of law enforcement bodies primarily reflects
the institutional aspect of law enforcement
activity, the functioning and existence
of which is impossible outside of other ele-
ments of the organization of law enforce-
ment, including normative and legal support
for the construction of a system of such law
enforcement bodies and their implementa-
tion of relevant law enforcement activities.
As only the unity and coherence of the legal
regulation of public relations in the field

of law enforcement, the organization of law
enforcement bodies and their law enforce-
ment activities in a legal, social and demo-
cratic state can be considered as the only
acceptable way of organizing law enforce-
ment [10, p. 92, 95-96].

Thus, representatives of the second
approach reach a common conclusion
regarding the law enforcement system.
They point out that this concept cannot be
disclosed solely through the system of law
enforcement bodies, but should be charac-
terized from a broad-based perspective as
a multidimensional complex phenomenon.
In our opinion, we should agree with this
position. It should also be noted that a defi-
cit of researches into the scientific back-
ground of the law enforcement system,
both in the writings of domestic scientists
and in foreign scientific sources, requires
further thorough analysis and generalization
of the available approaches. Such a need
is conditioned by the qualities of the law
enforcement system as internally heteroge-
neous, complex formation.

Therefore, we can conclude that the law
enforcement system is a totality of elements
that closely interconnected, interacting
and forming certain integrity that is based
on appropriate principles. Institutional
and normative subsystems should be con-
sidered as its main components. Objects
of law enforcement influence and law
enforcement bodies whose main task is
law enforcement activity form the institu-
tional Subsystem. The regulatory subsystem
consists of legal principles and norms that
regulate relations between law enforcement
subjects; they find expression in normative
acts that regulate law enforcement activity.
It is absolutely necessary to emphasize on
the principles that include: scientific; sys-
temic; publicity; democracy; legality; equal-
ity of all before the law; justice and morali-
ty; prioritizing the interests of the individual
over the interests of the state; the activi-
ties of law enforcement bodies only on
the basis and within the powers, as well as
in the method provided by the Constitution
and laws of Ukraine, etc.

It is possible to formulate the concept
of law enforcement system, which reveals
its essence that based on the above analy-
sis of existing scientific approaches to
understanding the law enforcement sys-
tem, namely: law enforcement system is
a multilevel social system that exists in
the state and unites the bodies and institu-
tions that are based on and within the limits
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of legal norms carry out law enforcement
and human rights activities for the purpose
of ensuring the legality in the state.

The law enforcement system has a com-
plicated, complex nature. This feature is
also noted by almost all authors who have
investigated the law enforcement system.
However, there is no consensus in the scien-
tific literature about concrete understanding
of the structure of this system, its elemen-
tal composition. However, there is no unity
in understanding the structure of the legal
system, which has received much more
groundbreaking research for today.

The study of the organizational and legal
foundations of the functioning of the law
enforcement system requires the need to
determine its structure. The structure reflects
the ordering of the internal and external rela-
tionships of the object, ensuring its stability,
constancy, qualitative certainty. Structural
interconnections of all kinds permeate all
processes occurring in system objects.
An object acts as a system if it can be divid-
ed into interacting and interrelated elements
or parts. These parts usually have their own
structure and can therefore be represented
as a subsystem of a larger, original system.
The subsystems that distinguished in such
way may be divided into interconnected
subsystems of the second and subsequent
levels. With regard to the law enforcement
system, this means, first of all, the identifi-
cation of the criterion by which such sepa-
ration can be made. It should be noted that
the opinions on this matter is differed greatly.
In M. A. Buganova’s opinion, the construc-
tion of the law enforcement system consists
of two components: a) normative subsystem
which consists of security standards which
is primary to b) institutional subsystem, law
enforcement activities of relevant organiza-
tions and bodies [12, p. 18]. This approach
is a consequence of M.A. Buganova’s
approach to the law enforcement system as
an element of the legal system. However, it
should be noted that this approach does not
include law enforcement bodies in the struc-
ture of the law enforcement system. Turn-
ing to the definitions of the law enforcement
system that contained in scientific sources,
it can be concluded that the presence of spe-
cially authorized state bodies is an integral
part of the law enforcement system. So,
A. F. Skakun interprets the legal system as
a complex of coherent and interdependent
legal means intended to regulate public rela-
tions and legal phenomena arising from such
regulation (legal principles, legal norms,



legal relations, legal culture, legislation,
legal consciousness, legal technique, legal
institutions, law and order, the state of law-
fulness and the state of its deformation,
etc.) [13, p. 237]. This is a point of view is
widespread in educational and scientific lit-
erature and requires no further justification.
Therefore, if the structure of the law enforce-
ment system is deprived of such an element
as law enforcement agencies (when this
system consists only of law enforcement
activity and legal norms) it gives the false
impression that this activity is carried out by
itself and for its implementation it is only
necessary to adopt the relevant legal norm.
Law enforcement system, like any sys-
tem can be seen as a totality of other sys-
tems. Thus, in our opinion, the structure
of the law enforcement system, as a stable
unity of its elements, as well as their rela-
tionships and integrity, can be represented
as the following subsystems: a) the norma-
tive and legal subsystem acts as a totality
of different rules of law and other means
of regulating the relationships between law
enforcement subjects (morals, customs,
historical and national traditions, laws,
constitution); b) an institutional subsys-
tem consists of law enforcement bodies
that specially created and authorized by
the state to carry out a law enforcement
function in its narrow sense, and this activ-
ity is the sole or dominant one for this
bodies; c) functional-practical subsys-
tem combines ways of carrying out law
enforcement activities to ensure the obser-
vance of freedoms and rights of citizens,
their implementation, law and order, as
well as a variety of legal practice that rep-
resenting the activities of law enforcement
subjects, taken in unison with the accu-
mulated social and legal experience; d)
the communication subsystem is a total-
ity of principles of interaction and rela-
tions that are formed both within the law
enforcement system itself and between its
subsystems. Other elements are included in
the structure of the law enforcement sys-
tem with those that listed above also, for
example, objects and purpose of the law
enforcement system, law enforcement rela-
tions, etc. However, despite the fact that
these categories occupy a really important
place in the organization and function-
ing of the law enforcement system, in our
view, they cannot be considered separately
outside the context of regulatory, institu-
tional, functional and communicative sub-
systems. Although these categories occupy

a really important place in the organization
and operation of the law enforcement sys-
tem, in our view, they cannot be considered
separately outside the context of regula-
tory, institutional, functional and commu-
nicative subsystems.

We can define parts of law enforcement
system considering dominant in the modern
theoretical and legal science of the imagina-
tion and our definition of it and the structure
of its subsystems, which, in our view, can
be represented by the following interrelated
and interacting elements:

1. Law enforcement ideology. This
phenomenon acts as the ideological basis
of the law enforcement system and con-
centrates the dominant ideas, opinions,
theories, doctrines on the essence, goals,
principles, ideals, human rights rem-
edies, evaluating the effectiveness of law
enforcement, the prospects for its devel-
opment and so on.

2. Law enforcement politics is another
important component of the law enforce-
ment system. Unfortunately, this phenom-
enon is not distinguished as an independent
in the majority of works that devoted to
the law enforcement system. In our opin-
ion, it indicates a certain underestimation
of the importance of the scientific commu-
nity. Meanwhile, law enforcement politics
determines the official course of the state
in the sphere of protection of the rights
and freedoms of the individual, shapes its
strategy and tactics and thus sets the general
orientation in the activity of the entire state
human rights mechanism.

3. Law enforcement institutions (orga-
nizations) are a system of governmental
and non-governmental bodies, institutions,
organizations that perform the functions
of freedoms and rights protection of the indi-
vidual. Currently, Currently, a multi-level
system of legal protection of freedoms
and rights of citizens is formed in soci-
ety, a sufficiently developed infrastructure
of government bodies and officials, non-
governmental organizations and bodies
empowered to protect human rights are
established and functioning.

4. Law enforcement norms and leg-
islation are the normative basis of the law
enforcement system. We refer to both the ini-
tial rules (norms-principles of the norm-pur-
pose, etc.) that determine the starting point
in the field of law enforcement, as well as
norms of direct action, capable of fixing
the specific rights and duties of partici-
pants in law enforcement relations, condi-
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tions of their occurrence, measures of legal
responsibility, etc., which have been formal-
ly and legally enshrined in the Constitution
of Ukraine, relevant international legal acts,
national legislation and other sources of law.

5. Law enforcement relations are social
relations that governed by the rules of law
enforcement law, participants of which
are endowed with mutual subjective rights
and responsibilities. The peculiar types
of legal relations that arise in the field
of the realization of the right to legal protec-
tion are talking about. Subjects of the right
to legal protection (holders of all genera-
tions of human rights), on the one hand, and,
on the other, individuals and organizations,
obliged to respect human rights and free-
doms and to ensure their legal protection
are the participants in these relations. Law
enforcement relations are a broad integra-
tive category that includes all legal relation-
ships that take place or are made in the law
enforcement field including legal relations
regarding the organization and functioning
of the law enforcement system.

6. Law enforcement practice is a type
of legal practice and it is the activities
of subjects of law enforcement relations that
is taken in unity with the accumulated social
and legal experience. Based on the proposed
definition, we can distinguish, for example,
the practice of self-defense of the right (i.e.,
the practice of exercising the subjective right
of the individual to carry out independent
actions to protect their rights and freedoms);
judicial law enforcement practice (interpre-
tation and law enforcement); prosecutorial
law enforcement practice; law enforcement
practice of advocacy and other varieties.
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JOCTATOYHOCTDB JOKA3ATEJBCTB
KAK YCJIOBHUE OBECIIEYEHUA
OBOCHOBAHHOCTH CYJIEBHBIX PEINEHU
B YTTOJIOBHOM IMTPOLHECCE YKPAUHbI

Basepuii SMHYEHKO,
CoHCKaTeNb KadeIpsl yToIoBHOTO Ipolecca
HamonaneHoro yauBepcuteTa «Omecckas OpuanIecKas akaJeMusDy

AHHOTALMS

Crarbs MOCBAICHA HCCICTOBAHUIO JOCTATOYHOCTH JJOKA3aTeIbCTB KaK HEOOXOIH-
MOTO YCJIOBHUSI oOecrieueHuss 000CHOBAHHOCTH OKOHYATENbHBIX CyHeOHBIX PELICHUM
B YTOJIOBHOM IIpoliecce YKpauHbl. PackpbiBaeTcsi COBOKYITHOCTh NPHU3HAKOB, XapaK-
TEPU3YIOMUX OOOCHOBAHHOCTH CyAE€OHOTO pEIICHUs, M ONpEReseTCs ee MOHSTHE.
XapakTepusyeTcsl colepKaHue I0CTAaTOYHOCTH J0Ka3aTeIbCTB B KOHTEKCTE MOCTa-
HOBJICHHsSI OOBHHHUTEIHHOTO W OIPABAATEILHOIO MPHUIOBOPA, ONPEAEICHUS O IPH-
MEHEHHH IMPUHYIUTEIBHBIX MEp BOCIHTATENILHOTO WMJIM MEIUIIMHCKOTO Xapakrepa,
OTIpE/ICICHUs O MPEKPAIICHUH YTOJIOBHOTO MPOU3BOJCTBA U OCBOOOXKICHUH JHIIA OT
YTOJIOBHOM OTBETCTBEHHOCTH, OIPEICIICHHs O MPEKPAIICHUH YTOJIOBHOTO MPOHU3BOA-
ctBa. Onpenensiercs conep>kanue 000CHOBAHHOCTH Ka)KIOTO U3 YKAa3aHHBIX CYI€OHBIX
pelIeHuit ¢ yueToM TpebOBaHMiA K TOCTATOYHOCTH JOKA3aTeNbCTB, HEOOXOMUMBIX IS
€ro MOCTAaHOBJICHHUS.

Ki1roueBbIe cjIoBa: JOCTaTOYHOCTH JOKA3aTENbCTB, OIIEHKA JI0Ka3aTeNbCTB, Cyaeo-
HBIE PEIICHHUs, Cy/l TIEPBOI MHCTAHIIMH, YTOJOBHBIH MPOIIECC.

THE SUFFICIENCY OF EVIDENCES AS A CONDITION
FOR ENSURING OF JUSTIFICATIONS OF JUDICIAL DECISIONS
IN THE CRIMINAL PROCEDURE OF UKRAINE

Valeriy ZINCHENKO,
Applicant at the Department of Criminal Procedure
of National University “Odessa Law Academy”

SUMMARY

The article is devoted to the research of the sufficiency of evidences as a necessary
condition for ensuring the justifications of final judicial decisions in the criminal
procedure of Ukraine. The totality of the signs characterizing the justifications of
the judicial decision is revealed and its concept is determined. The content of the
sufficiency of evidences in the context of the decree of a guilty or acquittal verdict,
a decision about the application of compulsory measures of medical or educational
character, a decision about the close of criminal proceedings and the release of a
person from criminal liability, a decision about the close of criminal proceedings is
characterized. The content of the justifications of each of these judicial decisions is
determined considering the requirements for the sufficiency of evidences necessary
for its decree.

Key words: sufficiency of evidences, assessment of evidences, judicial decisions,
court of first instance, criminal proceedings.

[ocranoBka mnpodaembl. [Ipuns-
THE CyleOHOro peleHus MpencTaBlseT
co00# 3aBeplIAOLIMI dTal CyaeOHOTO
MPOU3BOJCTBA B IIEPBOH HWHCTAHIWH,
Ha KOTOPOM CyJ OCYIIECTBISET OLEH-
Ky HCCIICIOBaHHBIX MM JI0Ka3aTeJbCTB
U TIOCTaHABIMBAae€T HAa €€ OCHOBE
cynebHOe pelleHHe, OKOHYATEeIbHOE
JUIs  YKa3aHHOW CTaJuM YTrOJIOBHOTO
npousBoAcTBa. OCYIIECTBISSL OLEHKY

JIOKa3aTeNbCTB, Cyd, PYKOBOACTBYSCH
4. 1 ct. 94 VIIK VYkpauHsl, ycraHas-
JINBAa€T OTHOCUMOCTHL, OOIYCTUMOCTH
U JOCTOBEPHOCTH KaXI0Tro M3 HHUX
" DIOCTAaTOYHOCTH UX COBOKYITHOCTH IJIA
HPUHATHS COOTBETCTBYIOLIETO CyeOHO-
ro pemeHus [5]. OneHka q0Ka3aTenbCcTB
obecrieyrBaeT YCTAaHOBJICHHE OOCTOsI-
moaJIeKamux JOKa3bIBAaHHUIO
B YrOJIOBHOM IPOU3BOACTBE H, KakK

TEJBCTB,



CJEeICTBUE, UMEET OIpeelsiollee 3Ha-
YeHHUe AJIs IIPUHSATHUS CYJOM 3aKOHHOTO,
000CHOBaHHOTO ¥ MOTHBHUPOBaHHOTO
CyneOHOTO PEIICHUS.

AKTYyaJbHOCTh TeMbI HCCJIENO0BA-
HUSI TOITBEPXKIACTCA HEIOCTATOYHOMN
CTENEeHBI0 pa3pabOTKH B OTEUECTBEH-
HOHM mpoleccyalbHO Hayke mpoobie-
MAaTHUKH OIEHKH JOKa3aTelIbCTB C TOUYKH
3PEHHS JTOCTATOYHOCTH MX COBOKYITHO-
ctu. OOpamascek K ee HCCIEJOBAHHIO,
YYeHbIEe, KaK MPaBUIIO, JIHOO pacKphIBa-
JIY TIOHSTHE U COACpKAHHE YKa3aHHOTO
MpoLecCyallbHOTO ~ CBOMCTBa  J0OKa3a-
TENbCTB, JHOO OINpEenessuii MEXaHH3M
YCTAHOBIICHUSI TOCTATOYHOCTH JOKa3a-
TENBCTB I IPUHATHS OTACIbHBIX MPO-
[leCCYallbHBIX PEIICHHH B YTOJOBHOM
MPOU3BOACTBE (COCTaBICHHUS OOBUHU-
TENBHOTO 3aKJIIOYCHHS, OIPEACICHUS
0 TpEeKpalleHuH YTOJOBHOTO IIPOU3-
BOJICTBA, OOBHHUTEILHOTO MIPUTOBOPA).
KommnekcHoe wccnemnoBanue mpoodie-
MAaTHKH OICHKH JI0Ka3aTeJIbCTB C TOUKH
3peHUsl TOCTATOYHOCTH UX COBOKYITHO-
CTH Ui TIPUHATHS CYIEeOHBIX pelIeHUI
CyAaMH TIEpBOH HMHCTAaHLUU B YrOJOB-
HOM mpolecce YKpawHbl HE MPOBOIU-
JI0Ch.

Cocrosinue mucciaenoBanusi. Teo-
peTHUYecKre  BOMPOCHI  OTHOCHUTEIBHO
MOHSATUS W COAEPIKaHUS JTOCTATOYHOCTH
JIOKa3aTeIbCTB KaK MX IMPOIECCYaTbHOTO
CBOWCTBAa M TPAaKTHUECKUX IPOOIEeM ee
YCTaHOBJIEHHUS B XOZIE YTOJIOBHOTO IIPO-
u3BoAcTBa wucciuenoBanucy M.B. To-
BIOK, FO.M. I'pomieBriM, M.B. leeBbiM,
O.B. Kammnoi, C.A. Kosanpuy-
koM, P.B. Kocrenxko, M.A. Koukunoi,
H.A. Toropeuxum, C.H. Craxus-
ckum, H.H. CrosnoBeim, O.I. Iuno,
H.E. lyMuno u ApyrumMu OT€4€CTBEHHBI-
MU ¥ 3apyOCKHBIMU YUCHBIMHU.

Ieabo u 3aga4veil cTaTbM SIBISCT-
Cs PacKphITHE MEXaHH3Ma YyCTaHOBIIE-
HUS JOCTAaTOYHOCTH JOKa3aTeNIbCTB Kak
HEOOXOAMMOTO YCIIOBHS MPUHSITHS OKOH-
YaTeNbHBIX CYIEOHBIX pEIlICHHH CylraMu
MepBOY HHCTAHIMH B YTOJIOBHOM IIPOLIEC-
ce YKpauHBbl.

H3n0:keHHe OCHOBHOIO MAaTepH-
ana. IlpeaBapsis mnpuHsaTHE J1000TO
OKOHYATEIbHOTO CYyACOHOTO pelIeHHUS,
OIICHKAa J0KAa3aTelIbCTB C TOYKH 3pe-
HUS WX JIOCTaTOYHOCTH OOEecIeunBacT
ero 000CHOBaHHOCTh. Ha 3HaUMMOCTh
000CHOBaHHOCTH CyAEOHBIX pEeLICHHIT
oOparmiaercs BHHUMaHHE B 3aKIIOYCHHUH
Ne 11 (2008) KoncynpraTnuBHOTO COBe-

Ta EBPONEHCKUX CyAed KO BHMMaHHIO
Komurera MunuctpoB Cosera EBpo-
1Bl OTHOCHTEJIBHO KayecTBa CyAeOHBIX
pemenuit ot 18.12.2008 r., cormacHo
KOTOPOMY Cy/AeOHbIE PEIICHUS JOJIXKHBI,
B IpUHLMIIE, OBITh OOOCHOBaHHBIMH.
KagectBo cynebHoro pemenus 3aBu-
CHUT, TJIaBHBIM 00pa3oM, OT Ka4ecTBa ero
obocHoBanud. JlomkHoe 000CHOBaHME
SIBIISICTCS. HMMITEPATHBOM, KOTOPBIM HEJlb-
3s1 IpeHe0peraTh B HHTEPECaX CKOPOCTH
paccmorpenus [2].

CornacHo 4. 3 ct. 370 VIIK Ykpau-
HBI, 000CHOBAHHBIM SIBJISETCS PEIICHUE,
NPUHATOE CYAOM Ha OCHOBAaHUU O00bB-
CKTHUBHO BBISICHEHHBIX OOCTOSITENLCTB,
KOTOpbIE HOATBEPKACHBI JI0Ka3aTesb-
CTBaMH, UCCIIEIOBAHHBIMH B X07I€ Cy1e0-
HOTO Pa3OUpaTeNbCTBa U OLICHCHHBIMU
CyJIOoM B COOTBeTCTBHH cO cT. 94 VIIK
VYkpaunsr [5]. Tloxoxkee ompezencHue
000CHOBaHHOCTH  cyaeOHOro  perie-
HUsl npuBoxuTcs BepxoBHbiM Cymom
B nmocTtaHoBieHuu ot 22.02.2018 r. mo
neny Ne 461/6861/16-k, B KOTOpOM
YKa3bIBaeTCsl, YTO 0OOOCHOBAHHBIM IIpPH-
3HAETCS pElIeHHEe, B KOTOPOM IIOJIHO
OTpakeHbl OOCTOATENbCTBA, MMEIOLIHE
3HaYEeHUE Ui YTOJIOBHOTO ITPOU3BOJ-
CTBa, BBIBOABI Cyla 00 YCTaHOBIICHHBIX
00OCTOSATENBCTBAX U MPABOBBIX MOCIHEA-
CTBHUSIX SBISIOTCS HCYEPIBIBAIOIINMH,
COOTBETCTBYIOT NeHCTBUTEIBHOCTH
U TOATBEPXKIAIOTCS  JOCTOBEPHBIMH
nokasatenbctBamu [7]. Takum oOpa-
30M, C Y4€TOM HOPM YTOJIOBHOTO IpO-
LIECCYaJIbHOTO 3aKOHa M CIJIOXKHBIICH-
Cs Ha UX OCHOBE CyneOHOH NpaKTHKH,
000CHOBaHHOCTh CyIeOHOrO pelICHHS
XapaKkTepu3yeTcs COBOKYIHOCTBIO
TaKWX OPHU3HAKOB: 1) OHO MPHUHHMAET-
Csi CyIOM Ha OCHOBaHHUM OOBEKTUBHO
BBISSCHCHHBIX OOCTOSITENIBCTB  YTOJIOB-
HOTO TIPOM3BOJCTBA: OOCTOSITEIHCTBA,
MOJIeKAIINE JTOKA3BIBAHUIO, U JIPYTHE
00CTOSTENBCTBA, WMEIONINE 3HAYCHHE
JUTSL YTOJIOBHOTO IIPOW3BOJICTBA, JOJDK-
Hbl OBITH YCTAQHOBJEHBI BCECTOPOHHE,
HOJHO M JIOCTOBEPHO; 2) BBIICHEHHBIE
CYIOM OOCTOSITENBCTBA, MPUBOAAILINECS
B CyHeOHOM pELICHUH, JOJDKHBI OBITH
HOATBEPKIACHBI JI0Ka3aTebCTBAMHU:
KaXJ10€ M3 OOCTOSTEIbCTB IOJJICHKHT
JOKa3bIBAaHUIO M HMMEET 3HAa4CHUE JUIs
YTOJIOBHOTO TIPOM3BOJCTBA, IOJKHO
MOATBEPKIATECSI C IIOMOIIBIO  IOJTY-
4eHHBIX B TpeaycmorpeHHoM YIIK
Vkpaunbsl mopsiake (GakTHYECKHX JaH-
HBIX W HE MOXET OCHOBBIBATHCSA Ha
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MIPEIIOJIOKEHUAX; 3) [0Ka3aTelIbCTRa,
UCHONb3yeMble B CyAeOHOM peIIeHUH
JUIs TIOATBEPXKICHUS WM OIIPOBEpIKe-
HUSL 00CTOSATENILCTB YIOJOBHOTO HPOU3-
BOJICTBA, JIOJDKHBI OBITH HCCIIEOBAaHBI
B XOie cyaeOHOro pa3OupaTesbCTBa:
JIOKAa3aTeNIbCTBA TIOAJIEKAT HEMOCpPe.-
CTBEHHOMY  HCCIIEJJOBAHHIO  CYIOM
C ydJacTHEM CTOPOH YTOJIOBHOTO IIpO-
W3BOJCTBA; 4) HCIONB3yeMbIe B Cyned-
HOM peIIeHWH J0Ka3aTelbCTBA JIOJIK-
HbI OBITH OLICHEHBI CYJOM: IOCIEIHUI,
pykxoBoactByschk cT. 94 YIIK Vkpaunsl,
JOJDKEH  YCTAHOBUTb  OTHOCHMOCTb,
JOITyCTUMOCTh U JIOCTOBEPHOCTH KaX-
JIOTO JI0Ka3aTeNbCTBA M JIOCTATOYHOCTD
HUX COBOKYHHOCTH JJISI IPUHATHS COOT-
BETCTBYIOIIETO OKOHYATEIBHOTO Cyned-
HOTO pEUICHHUS.

B noxrpune yromoBHOro mpormecca
000CHOBaHHOCTh CyHCOHBIX pEIIeHHH
ompenensercs KaKk COOTHOUICHHE TIpH-
BEJICHHBIX B HUX BBIBOJIOB Cy/a U HCCIe-
JOBaHHBIX UM JOKa3aTesIbCTB. B wacrt-
Hoctu, I'M. AJEHHUKOB CYHTACT, YTO
000CHOBaHHOCTh TIPEJCTABIAET coOOH
COOTHOILICHHE BBIBOJOB Cyaa K JOKa-
3aTeNbCTBAM, MCCIICIOBAaHHBIM B XOJE
cyneGHOro pasOuparenscTBa W ycTa-
HOBJICHHBIM Ha MX OCHOBE (hakTam 00b-
C€KTUBHOU JIEHCTBUTEIBHOCTH, HCXOASL
W3 KOTOPBIX JENIaeTCsl BBIBOX O HaJU-
YUM WM OTCYTCTBHU OOCTOSITENBCTB,
BXOJSIINX B MpPEIMET JOKa3bIBaHUS IT0
yronoBHoMmy xeny [1, c. 23]. Otnens-
HbIE Y4Y€HbIC YTOYHSIOT IPUBEICHHYIO
TTO3ULUIO U CBA3BIBAIOT 00OCHOBAHHOCTD
CyneOHBIX pEIIeHHH ¢ 10CTAaTOYHOCTBIO
HCCIIEIOBAaHHBIX CY/IOM JIOKa3aTEeJIbCTB.
Tak, B KOHTEKCTE HCCIEJOBAaHMS IPO-
LeCCyalIbHbIX CBOWCTB IPUTOBOpA Kak
OIHOTO W3 BUAOB CYIACOHBIX pEIICHUN
I0.M. I'pomeBoif ykassiBaeT, 4To 000-
CHOBaHHOCTB IIPUTOBOPA — 3TO TAKOE €TO
Ka4ecTBO, IPH KOTOPOM BBIBOIBI Cy/la O
BHHOBHOCTH WJIM HEBHHOBHOCTH OOBH-
HSIEMOTO B COBEPIICHHH IIPECTYIUICHUS,
0 Ha3Ha4YeHHOI eMy Mepe Haka3aHus, 00
YAOBJICTBOPEHUHU MJIM OTKa3€ B IpakiaH-
CKOM HCKE C JOCTOBEPHOCTbIO BBITEKAIOT
U3 JI0CTaTOYHOI COBOKYMHOCTH cOOpaH-
HBIX M HCCIEJOBaHHBIX CyIOM B XOJ€
cymebHOro pasdOuparenbcTBa JT0Kas3a-
tensCcTB [3, c. 320]. Pasmensis B memom
TakoM TOAX0M, HEOoOXOaUMO  YTOY-
HHUTh, 9TO OOOCHOBAHHOCTH MPHUTOBOpPA
B JTF0O0OM CITydae OCHOBBIBAeTCS Ha COBO-
KYIHOCTH HCCIJIEZIOBAaHHBIX CYIOM JOKa-
3aTeNbCTB, OJHAKO B OOBHHHUTEIHLHOM
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IIPUTOBOPE BBIBOABI Cy/a O BUHOBHOCTH
0OBHHAEMOT0 B COBEPLICHUH YTOJIOBHO-
ro NpPaBOHApYIICHHS JOJDKHBI OCHOBBI-
BaTbCsl HA JOCTAaTOYHOW COBOKYITHOCTH
JIOKa3aTeNbCTB, a B ONpPaBAATEILHOM
MIPUTOBOPE BBIBOABI CyZa BBITEKAIOT W3
JOCTaTOYHOM  COBOKYNHOCTH  HCCIIe-
JOBaHHBIX  JOKA3aTeIbCTB, KOTOPOH,
OIHOBPEMEHHO,  HEIOCTaTOYHO IS
NMpU3HAHHAS OOBUHIEMOTO BHHOBHBIM
B COBEpIICHHH YTOJOBHOTO IIpaBOHA-
pYIIEHHS BCIEACTBHE YCTAHOBIICHUS
OTCYTCTBHSI COOBITHSL YTOJIOBHOTO IIpa-
BOHAPYILIEHUS, OTCYTCTBUS B JCSIHUH
cocTaBa YroJIOBHOTO HpPaBOHApYLICHHS
WIA HEJOKa3aHHOCTU €ro COBEpLICHHS
OOBHHSEMBIM.

Jocrarounsie JI0Ka3aTeNbCTBA,
kak ykaseiBaeT P.B. Kocrenko, momk-
HBI JIe)KaTh HE TOJIHKO B 0OOCHOBaHUM
BBIBOJIOB, OTPaKEHHBIX B OOBHHHTEIH-
HOM IIPUTOBOpE, HO U B OTHONICHUH
HHBIX BBIBOJIOB, K KOTOPBIM MPHUXOTUT
cyn B pesynbrare cynebHoro pasbupa-
TenbcTBa. OpPUEHTHPOM IS PELICHHUH,
TaKXKe COJEPXKAILINX BHIBOJbI, OCHOBAH-
HbIC Ha JIOCTATOYHBIX JI0Ka3aTeIbCTBAX
B JAHHOH cTaauM, KaKk U B OCTaJb-
HBIX, CIYXaT OOCTOSTENbCTBA NpenMe-
Ta pokaspiBaHug [4, c. 107]. K gucny
OKOHYATENbHBIX CYyAEeOHBIX pEIIeHHH,
MOJIeKANINX MPHHATHIO CYIOM Iep-
BOH MHCTAHIIUH C yIE€TOM IIPOBEICHHOI
UM OIICHKH JOKa3aTeNbCTB, B TOM YHC-
JIe ¢ TOYKH 3PEHHS UX JOCTATOYHOCTH,
OTHOCATCS: 1) NPUTOBOp — Kak OOBH-
HUTEIbHBIN, TaK M OIpaBJaTelbHBINH;
2) ompexnereHHe O TNPUMEHEHUH IIpH-
HYAMUTEJIBHBIX Mep BOCIHUTAaTEIbHOTO
xapakrepa; 3) ompeleieHUe O MpUMe-
HEHUHM NPUHYIUTEIBHBIX Mep Meau-
LIMHCKOTO Xapakrepa; 4) ompeneneHue
0 MPEKpaNeHUHN YTOJIOBHOTO MPOU3BO-
CTBa M OCBOOOXKICHHUH JINIIA OT YTOJIOB-
HOIl OTBETCTBEHHOCTH; 5) OINpeaeneHne
0 MPEKpanIeHNuH yTOoJIOBHOTO MPOHU3BOI-
cTBa.

CornacHo 4. 2 cr. 373 VIIK VYkpa-
UHBI, €CIU OOBMHSEMBIH IpH3HACTCA
BUHOBHBIM B COBEPLICHUH YTOJOBHOTO
[IPaBOHAPYIIEHUsS, Cy[ IOCTAHOBIACT
OOBUHMTENBHBIA MPUTOBOP U Ha3HAYaeT
Haka3aHue, 0CBOOOXKJAaeT OT HaKa3aHHs
WM OT ero OTOBIBaHHA B CIIydasx, Mpel-
YCMOTPEHHBIX 3aKOHOM YKpawHBI 00
YTOJIOBHOH OTBETCTBEHHOCTH, WU IPH-
MEHSIET ApYTHEe Mephl, IPeayCMOTpPEH-
HBIE 3aKOHOM YKpauHBI 00 YroJIOBHOI
oTBeTCTBEHHOCTH [5]. B 0OBHHUTENB-

HOM IIPUTOBOpE JIOCTATOYHAs COBOKYII-
HOCTh JIOKA3aTeJbCTB JOJDKHA MOJ-
TBEPXKJATh KaXJ0€ M3 3aKPEIUICHHBIX
B 4. 1 ct. 91 VIIK VYkpaunsl o6cTOs-
TEJNBCTB, MOUICKAIINX JOKa3bIBAHUIO.
IlIpu sTOM 3aKoHOJATENb, BO-IIEPBBIX,
3aKpeIuIsieT, YTO OOBUHMTENBHBIH MpH-
TOBOp HE MOKET OCHOBEIBATHCS Ha MPETI-
MTOJIOKEHUSX W TOCTAHOBISIETCS TOJb-
KO TIPH YCJIOBHH JIOKa3aHHOCTH B XOJe
cyneOHOTO pa3dmparenbecTBa BHHOBHO-
CTH JHMIA B COBEPLICHUH YTOJIOBHOTO
npaBoHapymenus (4. 3 cr. 373 VIIK
VKpauHbl);  BO-BTOPBIX,  YKa3bIBaeT,
4YTO BUHOBHOCTH JIMIIA B €r0 COBEpILe-
HUM JOJDKHA OBITH JOKa3aHa CTOPOHOM
OOBHHEHMsSI BHE pPa3yMHOI'O COMHEHHS
(4. 2 ct. 17 VIIK YkpauHsl); B-TpeThUX,
00s3BIBaCT CyN yKa3bIBaTh B MOTHBHPO-
BOYHOH YacTH OOBHHUTEIHHOTO MPHTO-
BOpa JJOKA3aTeNbCTBA B IOATBEPKIACHUE
YCTaHOBJIEHHBIX CYIIOM OOCTOSITENHCTB,
a TaKXe MOTHBBI, MO KOTOPHIM OH
HE Yyu4el OTAEIbHbIE JIOKa3aTelbCTBA
(m. 2 4. 3 ct. 374 VIIK Vkpaunsr) [5].
Kak ykaseiBaet FO.M. I'pomieBoit, nocra-
TOYHAs COBOKYITHOCTb JJOKA3aTEeNbCTB
JUIE UCTUHHOTO BOCIIPOM3BEICHUS 00b-
€KTa MO3HAHUS B CO3HAHUM Cynaeil mpu
BBIHECCHUH OOBHHHUTEIBHOTO IPUTOBO-
pa 3aKiIo4aeTcs B TOM, YTO OHA JOJDKHA
XapaKTepHU30BaThCsl TAKHUMU CHCTEMHBI-
MH KadeCTBaMH, KOTOpHIE, IO yOexIe-
HUIO CyZieH, TaloT UM BO3MOXKHOCTB Clie-
JaTh CMHCTBEHHBIH W KaTErOpUYecKuit
BBIBOJ] O HAJIMYUK COOBITHA IMpPECTYyILIC-
HYsI, BHHOBHOCTH OOBMHSAEMOTO U MHBIX
9NIEMEHTOB TpeIMeTa JOKa3bIBaHUS, a
MMOTOMY, [0 UX YOEKICHHUIO, HET HE00XO-
JUMOCTU B TIPHUBJIEYCHUH JIPYTUX JOKa-
3aTeJIbCTB JUIsl 000CHOBAHUS C/ICITaHHOTO
BBIBOAA [3, c. 336].

B TO e BpeMms pe3ynbTaThl HCCIie-
OBaHWS CyAeOHOM MpPAaKTHKH CBUMIE-
TEIbCTBYIOT, YTO B OCHOBE OOBHHH-
TEJIHHOTO INPUTOBOpa HE BCErJa JICKUT
JIOCTaTOYHAsT COBOKYITHOCTH  JOKa3a-
TEJBCTB, YTO NPHUBOJUT K HApPYLICHHUIO
IIpOLIeCCYalIbHOTO CBOIcTBa 000CHOBAH-
HOCTH CyneOHbIX pemreHuit. Ha Henmo-
IIyCTUMOCTh TaKOW HpaKTHKU oOpaiia-
eT BHHUMaHue cyabs Bepxosnoro Cyna
A.Il. BymeHko, KoTopslii B m. 27 0co-
06oro MHEHHs K IOCTaHOBIEHHUIO Bep-
xoBHOro Cyna ot 05.06.2018 1. mo neiy
Ne 360/1378/16-k yka3pIBaeT, 4TO CYI
MepBOii HMHCTAaHIUM OOOCHOBAJI CBOIt
BBIBOJI O BHHOBHOCTH OOBHHSIEMOTO JIMIITH
OITHUM JI0Ka3aTeJIbCTBOM — IIOKA3aHUSIMHI

norepnesuieil. [lotepnesiuas — pedeHOK,
KOTOPOMY Ha MOMEHT WHKPUMHHHpYE-
MOro coOBITHS OBLIO TPH roja u JecsTh
MecsIeB, a Ha BpeMs Ja4yM IOKa3aHWH
B Cy/i€ — YEThIpe T0/1a; 1aBaJia IOKa3aHHs
yepes JBa Mecsla 1ocie COObITHS, U e
MOKa3aHHUs COMPOBOXKAAIHNCH BPEMs OT
BPEMCHH KOMMCHTApHUsMHU ICHXOJIOTa,
MIPUCYTCTBOBABILIETO HA JIOTIPOCE, O TOM,
9TO OHa (haHTazupyeT. OCTaNBHBIE JOKa-
3aTeNbCTBa, IMPHUBEJCHHBIE B IPHTOBO-
pe B IOATBEP)KICHUE CaMOro COOBITHS,
YMBICJIa OCYXJICHHOTO U IPYTHX JIeMEH-
TOB COCTaBa MPECTYIUICHHUS — SBJISIOTCS
MOKA3aHUAMH C YYXKHX CJIOB HJIM IOKa-
3aHUSIMU O TIOKa3aHUSX C YY)KUX CIIOB,
NPUIPABICHHBIMH — JUISl JTOTIOJHUTEIb-
HOW yOEIUTENbHOCTH — CBEACHUSMH O
XapakTepe ¥ OTHCIBbHBIX YepTax JHYHO-
CTH OCY)KJICHHOTO, TaK)K€ HEJTOIYCTHMBI-
MU JIS TOKa3bIBaHUSI BHHOBHOCTH [6].
Cormacuo 4. 1 ct. 373 VIIK Vkpa-
WHBI, ONpPAaBJaTelbHBIH MPUTOBOP TMPH-
HUMaeTcs B ciydae, ecid He J0Ka3aHo,
4To: 1) COBEpIIEHO YrOJOBHOE IIPaBO-
HapylleHHe, B KOTOPOM OOBHHSETCS
JHMLO; 2) YrOoJOBHOE IPaBOHAPYLICHUE
COBEpIICHO OOBHHSEMBIM; 3) B IESHUH
O0OBHHAEMOI0 €CTh COCTaB YTOJOBHOTO
npaBoHapyuierus [5]. Hapsgy c stum,
4. 1 ct. 373 VIIK VYkpauns! npegycma-
TPUBaeT MPUHITHE OIPABIATEIHEHOTO
MPUTOBOpa B CIy4dae yCTAHOBICHHS
CyIOM OCHOBaHHH [UIS TPEKparieHHst
YTOJIOBHOTO TIPOM3BOJACTBA, IPELYCMO-
TpeHHBIX I. 1. 1 U 2 4. 1 ct. 284 VIIK
VYkpaunsl [5], TO ecTh B ciydasx ycTa-
HOBJIEHUSI OTCYTCTBHUSI COOBITHS yrOJIOB-
HOTO NPaBOHAPYLIEHUS HIM OTCYTCTBHS
B JESHHM COCTaBa YTIOJOBHOIO IIPAaBO-
HapylieHus. B onpaBnaressHOM TpH-
TOBOpE OIIEHKA JOKA3aTEJIbCTB C TOYKH
3peHHsI UX JOCTaTOYHOCTH JOJKHA OCY-
MIECTBIATECS B OTHOLICHHUH KaXKAOTO
n3 npexycMoTpeHHbIX 4. 1 cr. 91 VIIK
VYKpauHbl 00CTOSTENBCTB, MOATEKAIINX
JTOKa3bIBaHHIO. B TO e BpeMs Jisl Mpu-
HSATHS ONIPABAATEIbHOTO IPUTOBOPA UME-
IOIIeHCS COBOKYNHOCTH J10Ka3aTelbCTB
JIOJDKHO OBITH HEJOCTaTOYHO AJIS ycTa-
HOBJIEHUsS (paKkTa COBEpIIEHHS YrOJOB-
HOTO IPAaBOHAPYIICHUS, JOKa3bIBaHHS
BUHOBHOCTH OOBHHSEMOIO W HaJIM4Ms
B €ro JESHHM COCTaBa yroJIOBHOTO IIpa-
BOHapyuieHus. I[Ipu 3TOM 3aKOoHOHIATENb
00s13bIBACT CYI yKa3bIBaTh B MOTHBHPO-
BOYHOH 4YacTH OMNpPAaBIaTENBHOTO IIpH-
roeopa  (HOpMYyNIHpPOBKY  OOBHHEHWUS,
MPEIBSIBICHHOTO JIUIy M TNPU3HAHHOTO



CY[IOM HEJOKa3aHHBIM, a TaKXe OCHO-
BaHMS JUIA OIpaBiaHUi OOBHHAEMOTO
C YKa3aHHEM MOTHBOB, [0 KOTOPBIM CYJ
OTBEpraeT JOKa3aTelbCTBa OOBHHEHHS
(n. 1 4.3 ct. 374 VIIK VYkpaussr) [5]. Kak
ormedaer IO.M. I'pomeBoii, npu BbIHE-
CEeHHUH OIPABAATENFHOTO IIPUTOBOpA 3a
HEOKa3aHHOCTHIO yJacTHsI OOBUHIEMO-
TO B COBEPUICHWH IIPECTYIUIEHUS HMe-
€T MECTO CyOBEKTHBHAsi BEPOSTHOCTD.
IMocnennss 3akiIr04aeTcst B TOM, 4TO CYJ
HE UMEET JJOCTaTOYHBIX JI0Ka3aTeNbCTB,
CBHUJICTEIBCTBYIOIMX O BHHOBHOCTH
00BHHAEMOro, U MO3TOMY B CHIy IIpe-
3yMIIIMKM HEBUHOBHOCTH JIENAeT KaTero-
PHYECKHH BBIBOJ O HEJOKA3aHHOCTHU €ro
Y4acTUsi B COBEPLICHUH NPECTYIICHUS.
B nmannoli curyamum cygess pacmosiara-
€T 4YaCTU4YHON O0O0OCHOBAHHOCTBIO, HE
MO3BOJISIIOIIECH €My IIPUUTH K HECOMHEH-
HOM, HMCTHHHOH YOEXIECHHOCTH B €ro
BHHOBHOCTH, CJIeNaTh UCTHHHBIA BBIBOZ
00 aToMm [4, ¢. 332-333].
ITpuHynnuTeNbHBIE MEpBl  BOCIH-
TaTeIBHOIO XapakTepa MOTryT ObITbh
NPUMEHEHBI K JByM KaTeropusiM Heco-
BEPLICHHOJNETHUX: 1) HECOBEpIIEH-
HOJICTHUM, HE JOCTUTLIMM BO3pacTa
YTOJIOBHOHM OTBETCTBEHHOCTH U OOBH-
HSE€MBIM B COBEPIICHHH BIEPBBIE yIO-
JIOBHOTO TPOCTYIKA, MPECTYMICHUSI
HEOOIBINON TSKECTH WIM HEOCTOPOXK-
HOTO TPECTYIUICHHS CpegHEH TSKECTH
0e3 TpHMEHEHHUs YrOJOBHOTO HaKa-
3aHUS — €CIM BO BpeMs J0CYlIeOHOro
paccieloBaHusl NIPOKYpOp IPHUXOIUT
K BBIBOJly O BO3MOXXHOCTH HX HCIIPaB-
nenust (4. 1 cr. 497 VIIK Vkpausnsi);
2) HECOBEpLICHHOJIETHUM, HE IOCTHUT-
IIMM BO3pacTa yrojlOBHOW OTBETCTBEH-
HOCTH W COBEPIIMBUIMM OOIIECTBEHHO
omnacHoe JesHue, IMojAnajarollee IOk
NPU3HAKH JESHUS, IPEIyCMOTPEHHO-
TO 3aKOHOM YKpawHBl 00 YTrOJIOBHOM
orBercTBeHHOCTH (cT. 498 VIIK Vkpa-
uHBEI). B ompenenennn o nmpumMeHeHHUH
MPUHYIUTENBHBIX Mep BOCIHTATEh-
HOTO XapakTepa JOCTaToyHas COBO-
KyIIHOCTb JI0Ka3aTeJIbCTB JOJDKHA MOA-
TBEPXKAATh, HApAAY C 3aKPEIUIEHHBIMHU
B 4. 1 ct. 91 VIIK YkpauHnsl 06CTOSATEH-
CTBaMHM, HOMJIEKAIUMH JIOKa3bIBAaHUIO,
TaK)Ke KakXJ0€ U3 IPeoyCMOTPEHHBIX
9. 1 cr. 485 VIIK VYkpaunsr ob6cros-
TEIBCTB, MOANEKAIMUX yCTAHOBICHHUIO
B YTOJIOBHOM IIPOM3BOJICTBE B OTHOIIE-
HUU HECOBEPIICHHOJIECTHHX.
[IpuHynuTenbHBIE MEpHl MEAWINH-
CKOTO XapakTepa MOoAJIekaT MPUMEHEHHIO

K JIBYM KareropusiM JiML (IIpH yCJIOBHH,
€CIIH TOCJIEAHNE SBISIOTCS OOIIEeCTBEH-
HO OMAacHBIMH): 1) ML, COBEPIIMBIINAX
OOIIECTBEHHO OMAacHOEe NesHHE, Nperyc-
MOTPEHHOE 3aKOHOM YKpauHbl 00 yro-
JIOBHOW OTBETCTBEHHOCTH, B COCTOSIHUHU
HEBMEHSIEMOCTH; 2) JIUI, COBEPIINBIINX
YTOJIOBHOE NPECTYIJICHHE B COCTOSHUHU
BMEHSEMOCTH, HO 3a00JIEBIINM IICHUXH-
YecKO OONIE3HBIO 0 ITOCTAHOBJICHUS
npuroBopa (4. 4. 1 m 4 cr. 503 VIIK
VYkpaunsl). JlocrarouyHas COBOKYIHOCTb
JIOKa3aTeIbCTB B ONPENEIEeHUH O IpUMe-
HEHUM TPHHYIUTEIBHBIX MEp MEAWIMH-
CKOr0 XapakTepa JOJDKHA IOATBEP)KAATh
Kaxaoe U3 ykazaHHbBIX B cT. 505 VIIK
YKpauHBl O0CTOATENBCTB, MOIISKALIMX
YCTaHOBJICHHUIO B XO/€ JOCYIeOHOro pac-
CJIEZIOBAaHUS B YTOJIOBHOM ITPOHM3BOZICTBE
[0 TPUMEHEHHIO TPHHYAUTEIBHBIX Mep
MEIUIIMHCKOTO XapakTepa.

CornacHo 4. 1 ct. 285 VIIK Vkpau-
HBI, JIUIIO OCBOOOXKIAETCSI OT YTOJIOBHOM
OTBETCTBCHHOCTH B Clly4asx, Ipemyc-
MOTpPEHHBIX 3aKOHOM YKpauHbl 00 yro-
JIOBHOU oTBeTcTBeHHOCTH [5]. IIpu 3TOM
HOPMBI YTOJIOBHOTO HPOLECCYaIbHOTO
3aKOHa OOS3BIBAIOT IMIPOKYypopa yKas3aTb
B XogaraiicTBe 00 OCBOOOXKIEHHH OT
YIOJIOBHOI ~ OTBETCTBEHHOCTH  JOKa-
3aTeNnbCTBA, IMOATBEpXKIArome  (akT
COBEpILIEHUS JINI[OM yTOJIOBHOTO MPaBO-
HapyImeHWs], ¥ HaJHIue OOCTOSTEIBCTB,
CBUAETENBCTBYIONNX O TOM, YTO JIHIO
MOJUIE)KUT OCBOOOXKICHHUIO OT YTOJIOB-
HOH OTBETCTBEHHOCTH, U COOTBETCTBYIO-
niee npaBoBoe ocHoBanue (cT. 287 YIIK
VkpauHbl), a Takke OOSI3BIBAIOT CYyH
YCTaHOBUTh HAJMYUE IPEAYyCMOTPEH-
HBIX 3aKOHOM YKpauHbl 00 YTOJOBHOM
OTBETCTBEHHOCTH OCHOBAHUIl Uil OCBO-
OOXIEHHS OT YroJOBHOH OTBETCTBEH-
HocTH (4. 3 cT. 288 YIIK Ykpauns) [5].
IToxoxkum 006pazoM KpyT OOCTOSTEIHCTB,
MOUICKAIINX ~ yCTAHOBICHHIO  CYAOM,
B CBO€ BPEMs OIIpENesyICs B IPaKTH-
ke BepxoBHoro Cynma VYkpauHBI, KOTO-
peiii B 1. 2 mocrtaHoBieHus «O mpak-
THUKE TPUMEHEHUS CydaMH YKpauHbI
3aKOHO/IATENbCTBA 00 OCBOOOXKAECHHH
JMLA OT YrOJIOBHOW OTBETCTBEHHOCTH)
or 23.12.2005 1. Ne 12 yxa3zpiBai, 4TO
OpU pelIeHHH Bompoca 00 0CBOOOXKIe-
HUM JUIAa OT YTOJOBHOM OTBETCTBEH-
HOCTH CyJl IOJDKEH yOeauThCs, 9TO Jes-
HHUE, KOTOPOE ITOCTABJICHO JIMILy B BHHY,
NEHCTBUTENBHO MMEIO0 MECTO, YTO OHO
COJIEPKHUT COCTAB MPECTYIUICHUS U JIUIO
BUHOBHO B €T0 COBEpIICHUH, a TaKXKe
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YCIIOBUSL U OCHOBaHHS €€ 0CBOOOKAECHHS
OT YTOJIOBHOW OTBETCTBEHHOCTH, INpea-
ycmotpenHbsle YK Vkpaunsr [8]. Takum
00pa3oM, B ONIpEAEICHHH Cyaa O IIpe-
KpallleHH! YTOJOBHOTO IIPOU3BOACTBA
U OCBOOOXKICHHMM JIMLA OT YTOJOBHOM
OTBETCTBEHHOCTH JIOCTAaTOYHAsh COBO-
KyHHOCTh JIOKa3aTelbCTB HaIlpaBlcHA
Ha YCTAHOBJICHUE YKa3aHHBIX 00CTOs-
TEJILCTB YTOJIOBHOTO TIPOU3BOACTBA.
OmnpeneneHne 0  NpEKpaleHUU
YTOJOBHOTO IIPOU3BOJCTBA IIOAJIECIKUT
BBIHECCHUIO CYIOM B TaKHX Clydasx:
1) ymep oOBUHsIEMBIH (KpOMe Cllydaes,
€CIIM HPOU3BOACTBO HEOOXOAMMO IS
peabuiuTanuu ymepuiero); 2) cyiie-
CTBYET NPHUTOBOD MO TOMY K& OOBHHE-
HUIO, BCTYNHBUIMHA B 3aKOHHYIO CHILY,
WJIY BEIHECEHO OMIPE/eICHHE Cy/a O TIpe-
KpalleHNH YTOJIOBHOTO MPOM3BOACTBA
1o TOMy kK¢ OOBHHEHHIO; 3) MOTEepIeB-
WK, a B CllydasX, MPeayCMOTPEHHBIX
VIIK VYkpaunsl, ero mnpencTaBUTENb,
OTKa3ajJcsi OT OOBHMHEHHMS B YIOJOB-
HOM IIPOM3BOJACTBE B (hOpME UYACTHOTO
OOBUHEHHUS, KPOME YTOJOBHOTO NPOU3-
BOJCTBa B OTHOILEHHM NPECTYIUICHUS,
CBSI3aHHOTO C JIOMAllHUM HaCHJIHEM;
4) B OTHOIIGHHH YTOJOBHOTO MpPaBO-
HapyleHHUs, OTHOCUTEIBHO KOTOPOTO
HE TIOJIyYeHO COIJIacus TOCyJapcTBa,
BBIIaBUICTO JIMIO; S5) B OTHOIICHUH
HAJIOTOBBIX 0043aTEeNbCTB JHLA, COBEP-
LIMBILETO JCHCTBUS, MPELyCMOTPEHHBIC
cT. 212 YK VYkpauHsl, JOCTUTHYT HaJO-
TOBBIH KOMIIDOMHCC B COOTBETCTBHUHU
¢ 0. 9-2 pa3a. XX «Ilepexonnsie noiuo-
xeHus» HamoroBoro kofexca YKpauHsl;
6) cyuiecTByeT HEOTMEHEHHOE I0CTa-
HOBJICHHE CJIEZOBATeNsl, HNPOKYpopa o
MPEeKpaIleHNH YTOJIOBHOIO IPOU3BOJ-
CTBa O OCHOBAHHUSM, IIPEIyCMOTPEH-
HeIM II. 1. 1, 2,4 1 9 4. 1 ct. 284 VIIK
VKpauHbl, B YrOJOBHOM IMPOU3BOJCTBE
B OTHOIICHHWH TOTO K€ JAESHHS, paccie-
JoBaBUIErocs C coOroneHneM Tpedo-
BaHWH OTHOCHUTENBHO MOJCIIEICTBEH-
HOCTH; 7) B CBSI3H C OCBOOOXIEHUEM
JMLa OT YTOJOBHOW OTBETCTBEHHOCTH
(kpoMe ciay4aeB, ecCiIM OOBHHSIEMBIH
MPOTHUB JTOr0 BO3paxkaer); 8) eciu
MPOKYpOp OTKa3aJics OT MOJJAepKa-
HUSI TOCYJapCTBEHHOTO OOBHMHEHHS (3a
HCKJIIOYCHHEM CIIy4aeB, IPEAyCMOTPECH-
He1x YIIK VYkpawnsr); 9) B oTHOmeEHUN
IOPUINYECKOrO JIUIa — B Clydae ycTa-
HOBIICHHSI OTCYTCTBHSI OCHOBaHHMU IUIs
MPUMEHEHHUS K OPUIHYECKOMY JIHILY
Mep YTOJOBHO-IIPABOBOTO XapakTepa
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U MIPEKpalleHus] YroJIOBHOIO IPOU3BO/-
CTBa B OTHOLICHWH YIOJHOMOYEHHOTO
nuua opuardeckoro muna (4. 4. 1, 2,
3, 7 u 8 ct. 284 VIIK VYkpaunsl) [5].
B nopaBnsiomeM OONBIIMHCTBE CIIy-
4YaeB pEIICHHE O IPEeKpaIleHUH Yro-
JIOBHOTO MPOHM3BOACTBA KOHCTATHPYET
onpeneNeHHbli (PaKkT, B CBA3M C YeM
OH JIOJDKEH MOATBEPKAATHCS TEMH WIIH
HWHBIMH JIOKa3aTeJIbCTBAMH, HO HE Tpe-
OyeT HalW4ds COBOKYIHOCTH JOCTa-
TOYHBIX JI0Ka3aTeabCcTB. B TO ke Bpems
Ha MOMEHT BBIHECEHHUS OIIPE/EICHUsS O
MPEKpaIIEHNH YTOJIOBHOTO IPOM3BOI-
CTBa OCYIIECTBIIAETCS OLIEHKA JI0Ka-
3aTeNIbCTB, XOTS OHA XapaKTepHu3yeTcs
npucyuiei el crnenupukoil B 3aBUCH-
MOCTH OT OCHOBAHHUIl I IpEKpaleHHs
YTOJIOBHOTO JeJa.

BeiBoabl.  PesynbpraTtel  Hccneno-
BaHMs T[IO3BOJISIIOT yTBEPXKIAaTh, 4YTO
OIICHKA JJOKA3aTEeNbCTB C TOYKH 3PEHUS
WX JIOCTaTOYHOCTH oOecIieunBaeT 000-
CHOBaHHOCTb OKOHYATEeJIbHBIX CyZe0-
HBIX PELICHHH, MOUISKAIIUX PHHATHIO
cynoM nepBoi uHcTaHuuu. [lpu stom
000CHOBaHHOCTh OOBHHHUTEIBHOTO TPH-
roBOpa, ONpEACNCHHSs O NPUMEHEHUH
MPUHYJUTENBHBIX MEP BOCIIUTATENLHOTO
WIA MEAUIMHCKOTO XapakTepa, oOIpe-
JCNICHUSI O TMPEKPaLICHUH YTrOJOBHOIO
MPOM3BOJICTBA M OCBOOOXKICHHH JIUIIA
OT YrOJIOBHOH OTBETCTBEHHOCTH 00e-
CIIEYMBAETCS 3a CUET MCITOIB30BAHUS IS
000CHOBaHHS M3JI0)KECHHBIX B HUX BBIBO-
JIOB Cy/la HEMIOCPEICTBEHHO HCCIIEI0BaH-
HOH B Xozie cyneOHOro pa3ouparenbeTBa
COBOKYHNHOCTH OTHOCHUMBIX, JIOIyCTH-
MBIX ¥ JOCTOBEPHBIX JOKAa3aTeNlbCTB,
JOCTaTOYHBIX A1 OOBEKTHBHOIO yCTa-
HOBJICHUSI YKa3aHHBIX B YTOJOBHOM ITPO-
LECCyaJbHOM 3aKOHE OOCTOSTENBCTB,
MOAJISKAMX JTOKA3bIBAaHUIO, W APYIUX
00CTOSTENILCTB, MMEIOIUX 3HAYCHHE JUIS
YTOJIOBHOTO TIPOMU3BOACTBA, U ITOCTAHOB-
JIEHUSI COOTBETCTBYIOLIETO OKOHYATEINb-
Horo cynebHoro pemenus. O60ocHOBaH-
HOCTh  ONpPAaBJATEIBHOTO  IPUTOBOpA
3aKJII0YaeTCsl B TOM, YTO BBIBOIBI CyIa
BBITEKAIOT W3 JOCTaTOYHOW COBOKYI-
HOCTH HCCIIEJOBAaHHBIX [JOKA3aTeNlbCTB,
KOTOPOM, OZIHOBPEMEHHO, HEJOCTAaTOYHO
JUIS TPU3HAHUS OOBUHSIEMOTO BUHOBHBIM
B COBEPLICHUH YTOJOBHOTO IPaBOHa-
pYIICHHSI BCIEJICTBUE YCTaHOBJICHHS
OTCYTCTBHSI COOBITHSI YTOJIOBHOTO IIpa-
BOHApPYIICHUS, OTCYTCTBHUSL B JICSHUH
COCTaBa YrOJIOBHOTO IIpaBOHAPYIIEHUS
WIM HEIOKa3aHHOCTH €ro COBEpIIEHUS

o6BuHAeMbIM. OG0CHOBAaHHOCTH OIpeie-
JICHUS O PEKPaIleHUH YrOJIOBHOTO MPO-
M3BOJICTBA NPELyCMaTPUBAET, YTO BBHIBO-
Il Cyla BBITEKAIOT W3 COBOKYIHOCTH
UCCIIENOBAaHHBIX J10Ka3aTelbCTB, JOCTa-
TOYHOH AJIS1 yCTAHOBJICHUSI COOTBETCTBY-
IONNX PeadMINTHPYIONNX M Hepealu-
JUTHPYIOUINX 00CTOSTEIBCTB.
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MMPABOBOWM CTATYC TEXHOTEHHOM MJEN KAK OFBEKTA
MEXAYHAPOAHOI'O TEXHOI'EHHOI'O TPAHC®EPA

Japea UBAIIEHKO,
aCITUPAHT, CTapUInii npenoaaBaresb Kadeapbl MeXIyHapOIHOTO MyOIMYHOTO MpaBa
KueBckoro HalmoHaIbsHOTO TOProOBO-3KOHOMHUECKOTO YHUBEPCUTETA

AHHOTAIIUSA

Crarbsi paccMaTprBaeT MPAaBOBOH CTAaTyC WAEU Kak 00BEKTa IpaBa MHTEIUICKTyaJbHOW cobcTBeHHOCTH. VccnenoBana mpaBoBast
MpUpPO/Ia MATEeHTOCIOCOOHOCTH ueH. [Ipor3BeieH CpaBHUTENBHBIH aHATN3 MOIOKEHHIH 3aKOHOAaTeIbcTBA YKpanHbl, COeTMHEHHBIX
[ITaroB AMepHKH ¥ MEXIYHApPOAHBIX CTAHIAPTOB OTHOCUTEIBHO MAaTEHTOCIIOCOOHOCTH HICH. BBEICHO aBTOPCKOE MOHATHE (TeX-
HOTEHHOH naen» Kak 00beKkTa MEeXIyHapOoIHOTO TEXHOT€HHOTO TpaHcdepa, a TakKe aBTOPCKOE ITOHITHE CaMOTO MEXTyHapOTHOTO
TEeXHOTeHHOro Tpanc(epa. PaccMOTpeHbI B3aUMOOTHOIIICHHS TOHATHH «MEXIyHAPOIHbIH TpaHChep TEXHOIOTHID U «MEKIYHAPO/I-
HBIA TEXHOTCHHBIN TpaHchepy». Pa3paboTaHbl U CHCTEMAaTH3UPOBAHBI KPUTEPUH MMATEHTOCIIOCOOHOCTH U MPABOBOM KBATU(HUKAIMH
TexHOTeHHOH nen. OnpeneneHo MeCTo TEXHOTEHHON HJIeH CPEAN IPYTUX OOBEKTOB TEXHOT€HHOTO TpaHcdepa.

KoiwueBble ciioBa: njes, TeXHOTSHHAs UJIes, MEXKIYHAPOAHBINA TEXHOTCHHbBIN TpaHCdep, KPUTEPUU LIEHHOCTU HIICH.

LEGAL STATUS OF TECHNOGENIC IDEA AS AN OBJECT
OF INTERNATIONAL TECHNOGENIC TRANSFER

Daria IVASHCHENKO,
Postgraduate Student, Senior Lecturer of the International Law Department
of Kyiv National University of Trade and Economy

SUMMARY
The paper studies the legal status of the idea as an object of intellectual property rights. The research provides a comparative analysis
of the provisions of the legislation of Ukraine, the United States of America and international standards regarding the patentability
of the idea. The research dwells on legal nature of the patentability of the idea and introduces the author's concept of as an object of
international technogenic transfer as well as genuine concept of the “international technogenic transfer”. The relationship between the
concepts of “international technology transfer” and “international technogenic transfer” is considered. The criteria of patentability and
legal qualification of an technogenic idea are developed and systematized. The place of the technogenic idea is determined among

other objects of the technogenic transfer.

Key words: idea, technogenic idea, international technogenic transfer, criteria of the value of the idea.

IMocranoBka mpo6iaemsbl. OgHIM 13
MEPBOOYEPETHBIX U OCHOBHBIX OOBEKTOB
MEXIyHapOAHOTO TpaHcepa TEXHOJIO-
ruii sBisgercs uaes. B obiiem, uges 6e3
MaTepHaJIbHOTO BOIUIOIIECHHS HE PUHAJI-
JISKUT K TAKMM 00bEKTaM, KOTOPBIM Ipe-
JIOCTaBIISICTCs MpaBoBasi oxpaHa B oOuna-
CTH MEXIYHAapOIHOM MHTEJICKTYaJIbHOU
cobctBeHHOCTH. [Ipobnema 3akimrouaeTcst
B TOM, 4TO, HECMOTpPS Ha MHEHHE OO0Ib-
IIMHCTBA YYEHBIX I10 3aIlIATe U mepenade
uied, Ha COBPEMEHHOM J3Talle Pa3BHUTHS
IpaBa CYIIECTBYIOT OTIEIbHBIE TOUYKH
3peHusi, KOTOpbIe CTOWIO OBl NPHHATH BO
BHUMAaHHE U UCCIIE0BAaTh.

AKTyaJIbHOCTb TeMbl HMCCJIeJ0Ba-
HHUsA. B KOHTEKCTe MeXAyHapOTHO-Ipa-
BOBOTO PETyIUPOBaHHUs TEXHOTEHHOTO
TpaHcdepa KpailiHe aKTyaJdbHOW ceddac
MPECTABIsACTCS MpoOJieMa HCCIe0Ba-
HUSl TIPaBOBOTO CTaTyCa «TEXHOTEHHOW»
WJIeM KaK OCHOBOIIOJIATaroIeil KpeaThuB-
HOU cyOCTaHINH, TIOPOXIECHHOW HWHTEI-
JIEKTyaJIbHBIM TBOPUECTBOM YEJIOBEKA KaK

OJIHUM M3 aCIIeKTOB MPOSIBIICHUS CyBepe-
HHUTETa yMa.

Henbro u 3ana4eil cTaTbu sBIsSETCS
HCCIIeI0BaHNE IPABOBOM IIPUPOIBI U Ipa-
BOBOT'O PETyJIMPOBaHUS UJIEH KaKk 00bEKTa
MEX[yHapOIHOTO TEXHOT€HHOI'O TPaHC-
(epa, mpuyeM HoBalueit OyleT BBICTYaTh
paccMOTpEHHE IOPHIUYECKOTO COIepIKa-
HHS TIOHSTHUS «TEXHOTCHHOM HIEeW» Kak
TaKOBOM, YTO MOPOXKIAeT / TEHEpPUpyeT
TEXHOJIOTHIO B YCJIOBHSIX COBPEMEHHO-
IO CTPEMHTEIBHOTO pPa3BUTHS HAy4HO-
TEXHHYECKOTO IIporpecca M BCEOOBEM-
JroLIedl BUPTyaln3alid MEKCOLIMYMHBIX
HPOLIECCOB, POBHO KaK M IMOCTEHNEHHOTO
0TXOJa OT TPAAUIIMOHHOTO MOHATHUS KPH-
TepHs MaTepHaIbHOH ONpeaeNeHHOCTH
(hopmbl 0ObeKTA.

H3n0:xeHNEe OCHOBHOIO MaTepuaJa.
TIpexxne Bcero obpatuMmcs K MEXAyHa-
POIHBIM CTaHAApTaM 3alllUTHl U Hepena-
YU IIpaB HMHTEIUIEKTYaIbHOH COOCTBEH-
HOCTH B OTHOUIeHHH unel. CornamieHue
TPUIIC B 4. 2. ¢cT. 9, 9YTO OTHOCHUTCS

K pazneny 1: ABTOpcKHe M CMEXHBIE Ipa-
Ba OTMEYAETCS: «3all1Ta aBTOPCKOTO Ipa-
Ba PACHPOCTPAHSAETCS Ha BBICKA3bIBAHUS,
a He Ha WJIeH, TIPOLIEAYPbl, METO/IBI Pabo-
TBl WJIM MaTeMaTH4YeCKUe KOHIENINH KaK
TakoBbIe» [9].
Crpanbl
MBI IpaBa TaKKE COACPKAT MOIECIbHbBIC
OIHOTHITHBIC TIOJIOKEHHUSI OTHOCHUTEIBHO
9TOW HOPMBI, B YaCTHOCTH, €CIIA 00pa-
TUMCS K 3aKOHOZATEIbCTBY YKpaWHBI
B I 3 ct. 433 XKV HaxomuMm «aBTOpPCKOE
MpaBoO HE paclpOCTpaHSETCS Ha HEH,
IIPOLIECChl, METOIbI JEATEIbHOCTH HIH
MaTeMaTHYeCKUEe KOHIENIMU KaK TaKo-
BbIe». AHAJIOTHYHOE IOJIOKEHHE COJep-
xkuTes B 1. 3 cT. 8 3akoHa Ykpaussl «O0
ABTOPCKUX M CMEXKHBIX IPaBax»: «...Ipa-
BOBasi OXpaHa PaclpoCTPaHIETCs TOJIbKO
Ha (GOpMY BBIPKCHHS [POU3BEICHUS
U HE PaclpoCTpaHsIeTCs Ha HIEH, TEOPHH,
MIPUHLUIBI, METOABI, MPOLEAYPHI, MPO-
LIECCHI, CUCTEMBI, CIIOCOOBI, KOHIIEIINH,
OTKPBITHS, JTA)KE €CIH OHU BBIPAXKEHBI,

KOHTHHEHTAJbHOH CHCTE-
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OINHKCaHbI, 00BSICHEHBI, POUILIIOCTPHPO-
BaHbI B IpoU3BeACHUN» [7].

Ecnu Mbl 00paTtuMcst K OTEYECTBEH-
HOMY TIaTEHTHOMY IIpaBy, Mbl HE HaiemM
HH OJHOTO YETKOro (hOopMyIHpOBaHUI
OTHOCHUTEIBHO MOHATUS «HUACT», TOIb-
KO TO, YTO HJICI0 KaK TaKOBYIO 3alaTcH-
TOBaTh HEBO3MOXKHO, TaK XK€ KaK HJICHO
METONOB ¥ IEHCTBHH 1O OpraHM3aluf
ompenenaeHHol pabotel. [laTeHT MOXXHO
MTOJTyYUTh Ha TEXHHUYECKYIO pa3paboTKy,
B KOTOpPO#l 3Ta wWjies BeIpakeHa (Maes
MOXeT OBITh YacThIO TaKOH TeXHHYe-
CKOW pPa3paboOTKH), TO €CTh — Ha CIO-
co0 (mporecc, TEXHOJIOTHIO), MpHUMe-
HEHHE H3BECTHOrO Crocoda Mo HOBOMY
Ha3HAYEHHIO, YCTPOWCTBO, BEIIECTBO, a
TaKxe Ha Jrodoe m3aenue. OOs3areinn-
HBIM YCIIOBHEM MAaT€HTOCIIOCOOHOCTH
mporiecca (TEXHOJIOTUU) JOJKHO OBITh
JOCTHKEHHE C €ro IOMOIIBIO Ofpere-
JIEHHOTO TEXHUYECKOTO Pe3yJIbTara.

HeckobkO WHOW TMMOAXOJ HCHOMIb-
3yercsi B aHINIO-aMEepPHKAHCKOH cucreme
npaBa. OHAKO OTHOCUTENBHO a0CTPAaKT-
HBIX HAEH MBI UMEeM CXOXKHUI MOAXOI.
B otnuune ot Ykpaunsl, B CLLIA He npen-
YCMOTPEH MaTeHT Ha MOJIE3HYI0 MOJEIb,
€ro aHaloroM BBICTYIAeT IIATCHT Ha
U3aiiH, KOTOPBIM 3alUINacT BHEIIHUI
BUJ, B TO BpeMsl KaK MaTeHT Ha u300pe-
TEeHHE — HOBYIO TEXHOJIOTHIO, IPOIECC,
moboe HOBOE M IIONIE3HOE YCOBEPIICH-
creoBanre. Ho B CIIA mareHTOBaHHIO
MOJIeKaT OW3HEC-METO/BI, B TO BpeMs
KaK CHCTeMa KOHTHHEHTaJIBHOTO [TpaBa He
MPHU3HAET IMaTeHTOCIIOCOOHBIMH IEHCTBUS
10 OpraHU3alUU ONPENeIICHHOH PadoTHI.
[Ipu >TOM OOBEKTaMU NATEHTOBAHHS HE
MOTYT OBITh MPUPOIHbIE (PECHOMEHBI KN
abctpakTHble uneu [1].

IonsTHe abcTpakTHBIX Mz 00Cyk-
namock  Demepa’bHBIM  OKPYKHBIM
aNeJUIIIUOHHBIM CyZIoM 1o aeny “In re
Comiskey”. [2] Heo3moxHOCTH 3ama-
TEHTOBAaTh «aOCTPaKTHBIE WIEW» pac-
cmarpuBanack Bepxosueim Cynom CIIA
KaK pacUIMPHTENHFHOE TOJKOBAaHHE ITOJIO-
xkenus Kopekca Coenunenssix IllTaros
AMEpUKH, KOTOPOE 3aKpeIuisieT MaTeHTO-
CITIOCOOHOCTh 00BEKTOB cormacHo § 101.
Ewe B nene LeRoy v. Tatham [3]. Onnako
B 3TOM KoHTekcTe BepxoBHslit Cyn mocra-
HOBWJI, YTO aNTOPUTM MJIH abCTpakTHAas
HJIEs MOJKET CTATh IIATEHTOCIIOCOOHBIM/OM
TOJIBKO TOT/A, KOTJIa OHU HCIIONIB3YIOTCS
B IIpoItecce / BOIUIOMIAIOTCS B / paboTaroT
KaK / WJIV TIPEBPAIAfOTCsl HHBIM 00pa3oM
B O0OBEKT, KOTOPBIH SBIISICTCS MTATEHTOCIIO-

COOHBIM 110 3aKOHOJATENIbCTBY, HAaIlPH-
Mep, MEXaHH3M, CI0CO0 IPOM3BOICTBA
u ToMy mnonoOHoe. Bbuio ompeneneHo
JIMIIb JJBA CITy4asi, KOTJa ajJrOpUTMBbI WIIH
a0CTpaKkTHbIE HMJEH MOTYT paccMarpu-
BaThCid Kak IpollecC M HpHOOpeTaTh
[ATEHTOCIIOCOOHOCTh B COOTBETCTBUM
¢ § 101 paznena 35 Konmekca CIIA: «xor-
na mporecc: 1) 66T MpHUBs3aH K Onpene-
JICHHOMY armapary; Win 2) IpUMEHsIICS
C LeTbI0 Npeobpa3oBaHus / nepepaboTKu
OIIHUX CyOCTaHIMIA / MaTepuaioB B Kaue-
cTBeHHO MHBIe» [4; 5]. Takum oOpa3zowm,
3asBJICHUE HA MATEHT, KOTOPBII BKIIFOYACT
B ce0s Kak MEHTANBHBIH Mpoliecc (Uaeto),
TaK ¥ OIMH M3 APYTHMX BHIOB NAaTEHTO-
CcrocoOHBIX 0OBEKTOB M0 3aKOHY (TO €CTh
MEXaHU3M, CIIOCOO MPOU3BOJACTBA, COUE-
TaHHUE 3JIEMEHTOB) MOXET OBITh IATEHTO-
CIOCOOHBIM.

Takum oGpazom 3akononarens CIIA
BCE )K€ MPU3HAET BO3MOKHOCTD MATEHTO-
BaHMS a0CTPaKTHOH HJeH, HO TOJIBKO TIPH
YCIOBHM €€ MpPUBA3KH K KOHKPETHOMY
HHCTPYMEHTY TEXHOJOTHYECKOTO IIpo-
mecca WIM K CaMOMY IPOILECCY IpOu3-
BOZICTBA.

Ho onsth ke, BO3Bpamasch K Mex-
JIyHapOJHOMY OIIBITY, €CJIM HPHHATH BO
BHHMaHHUE TMOHATHE, COHOPMHPOBAHHOEC
K. Unpucom, reHepaibHBIM AUPEKTOPOM
BOUC, B xoTOpOM OH OIpenenser, 4To
UHTEJUIEKTyallbHas COOCTBEHHOCTh ...
HE sIBIAETCS MPOAYKTOM cama Io cebe,
a sBisieTcs 0co0oil uaeel, 4To CTOUT 3a
9TUM TPOAYKTOM, WIIM CHOCOOOM, KOTO-
PBIM 3Ta Uesl BBIPaXKEHA, WM XKe OTJIH-
YUTEIbHBIM XapaKTepOM TOro, KaK 3TOT
MPOAYKT Ha3BaH uiu onucan» [8]. Henb3s
He cornacuThes ¢ MHeHneM C. KopHoBeH-
KO, 4TO ceifuac B IOPUANYECKON TOKTPUHE
OBITYIOT ABa JUAMETPAIBLHO MPOTHBOIIO-
JIO)KHBIX B3IVIS/IA HA TO, CIIEAYET JIU HCI0
CuuTaTh 0OBEKTOM IIPaBa HHTEIUICKTYallb-
HOU co6cTBeHHOCTH. OTHY yUEHBIE yOeK-
JIeHBI B TOM, YTO IPEXJIE YeM CTaTh 00b-
€KTOM aBTOPCKOTO IpaBa HJes J0JDKHA
PUOOPECTH OINPEAENICHHYI0 OOBEKTHB-
HO BbIpaXeHHYIO (Gopmy. [pyrue amen-
JIMPYIOT B MOJb3Y TOTO, YTO HJES — 3TO
y)Ke OOBbEKTUBHpOBaHHAs HWH(popManus,
a COOTBETCTBEHHO — OOBEKT aBTOPCKOIO
npasa.

Ecnu B aBTOpPCKOM IIpaBe emie Mox-
HUMAETCsI BOIIPOC HAEH KaK IIEPBOPOIHOI
OCHOBBI U (pyHA@MEHTa OyIyIIero Ipous-
BEJICHUsI, TO B OTHOLIEHUU N300peTaTellb-
CKOH cdepbl M IpaBa NPOMBILIICHHON
COOCTBEHHOCTH HMEEeM OIpe/leNIEHHbIN

npoGen B NpPaBOBOI JOKTPUHE OTHOCH-
TEJILHO TIPABOBOTO CTaryca caMoil uiewu,

Belb JI000E TEXHUYECKOE pelleHHe
Wi u300peTeHrne, KOTopoe B Oymyliem
CIOCOOHO TONYYUTh MPABOBYIO OXpaHy
U cTaTh OOBEKTOM TEXHOTCHHBIX HPaBO-
OTHOILICHUH, HAYMHACTCSI UIMEHHO C H30-
OpeTarenhCKOi HieH.

3nech cinenyeT COCPEeAOTOYUTh BHU-
MaHHE Ha TOM, UTO «HUJIesD) TAKKE MOXKET
UMeTh pa3nuyHylo npupoxny. Ecim He
OTOXJECTBIATh OOIee IOHATHE HJICH
TOJBKO C HEMaTepHalbHBIM TBOpYE-
CTBOM, MOXKHO ameJUIMpOBaTh U K JAPYro-
My HOHATHUIO — IPOAYKTUBHOH uaee. IT0
Takas ujes, KoTopas crocoOHa B pe3ylib-
TaTe NPUBECTU K CO3JaHUI0 HOBOTO MpPO-
IyKTa WIM TpoIecca CO3JaHUs OmIpe-
neneHHoro mnpoxaykra. CaM  KOHLENT
NPOJAYKTHBHOW HJEH  KOppEIUpyeTcs
C aMEepUKAaHCKUM IIOIXOJ0M K ITOHHMa-
HUIO NTaTEeHTOCIIOCOOHOCTH HJIEH, O KOTO-
pOM TOBOPHJIOCH BBINIE. B wacTHOCTH,
OHa He 0053aTeNIbHO JI0JDKHA UMETh 00b-
€KTHBHO BbIPOXCHHYI0 (HOpMY, OJHAKO
OHa JJOJDKHA OBITh TECHO CBS3aHA C KOH-
KPETHBIM METOOM / TEXHOJIOTHYECKHM
MPOLIECCOM WJIM TE€XHOJIOTHUEH, MM KOH-
KPETHBIM anmnaparoM / 00bEKTOM TEXHO-
TeHHOW pEaJIbHOCTH, WIIM CIIOCOOCTBO-
BaTh JIIOOOMY KOHKPETHOMY KOHEYHOMY
HCIOIB30BaHUI0. TO ecTh MPOAyKTHUBHAS
uzes moipa3yMeBaeT MPaKkTHIeCKoe pH-
MEHEHHE.

Y4uTBIBas MPEAMET HAIIETO HCCIIEI0-
BaHUs, CYUNTaEM HEOOXOIUMBIM BBEICHHE
MOHSTHUSL «TEXHOT€HHOW Haen» Kak 0a3o-
BOT'0 00BEKTa MEXK/TyHapOIHOTO TpaHche-
pa TEXHOJIOTHUH.

Jlns Toro 4toObl Takas MAes Moria
CTaTb OOBEKTOM IMpaBa HHTEJUIEKTYallb-
HOM COOCTBEHHOCTH M TEXHOTCHHOTO
TpaHcdepa, OTHOTO MOHSITHUS HEO0CTATOY-
Ho. OHa oyKHA 001aIaTh PSIOM TIPHU3HA-
KOB U UMETh OIPEACICHHBIC KPUTEPUH,
[0 KOTOPHIM HJes NPU3HACTCS TEXHO-
TeHHOH M TpezcTaBiseT co0oil 00beKT
TEXHOTCHHbBIX IPABOOTHOILCHUH BMecTe
C NPUHAUISKAINM €My YPOBHEM IPaBo-
BOM 3aIUTHI.

Bo-nepBbix, uges  J0JIK-
Ha WMETh IICHHOCTHBIN xapaktep. Jlms
TOr0 4YTOOBI OTIMYATBCS OT KOHILENTa
a0CTpaKTHOM UaeH, K Hel HY)KHO IpHMe-
HATh KpUTEPUH LieHHOCTU. B vacTHOCTH,
B o0yacTé pa3BUTHS TeXHOC(HEpPHl deio-
BEUECTBA TAKUM KPHTEPHEM BBICTYIACT
TEXHOJIOTHYECKasi MPUTOTHOCTh, TO €CTh
upess IOJDKHAa OBITH cIocoOHa BOILIO-

TaKas



IIAThCSI B KOHKPETHYIO TEXHOJIOTUIO, HOY-
Xay, TEXHHYECKOoe pelIeHne, H300peTeHne
U ToMy mopoOHoe. B OykBaibHOM CMBIC-
Je OHa JOJDKHA OBbITh «TEXHOTCHHOM
U «IPOAYKTHBHOWY», TO €CTh CIOCOOHOI
MOPOAUTH TEXHOJOTUYECKUH pe3ynbraT
WA TIPOIYKT.

BropsM kpruTepueM SBISETCS 3HATH-
MocTb uaen. Takas uies I0OMKHA OIpesie-
JICHHBIM 00pa30M BIMSTH HAa TEXHOTCH-
HYI0 peajbHOCTh, B KOTOPOH HaXOAUTCS
yenoseuecTBO. HezaBucumo ot Toro, rio-
GanpHOE 3TO BIMAHME WIM OBITOBOE,
TaKas uzies I0JKHa ObITh CIOCOOHA IOpo-
IUTh TEXHOTEHHOH pe3ynabTaT, KOTOPHIH
MOXKET CTaTh TEXHOTCHHBIM OJlaroM WM
YIpo30id, WK JIOOBIM APYTHM 00pa3om
MOBIMATh Ha TEXHOKHMHETHYECKHE IIPO-
L[ECCHI B OOILECTBE.

Eme onuH Kputepuii, Ha KOTOPOM
CTOMJIO OBI OTIEIBHO OCTAHOBUTHCS, 3TO
nHpOpManroHHOE M3MepeHne naen. Kak
YK€ OTMEYaaoCch, BAXKHEHIIMH «HEIO-
CTaTOK» MJeH, Mellaromuil eif mpuodpe-
CTH IPaBOBOE 3HAYEHHE, — 3TO €€ HeMa-
TEpUANLHOCTh U aOCTpakTHOCTh (mere /
abstract idea). OgHaKO eclii paclieHHBATb
TEXHOTCHHYIO MJEI0 KakK HH(OpMAIHIO,
TO W NpaBOBas 3alllUTa €€ MOXKET OBbITh
NpeOCTaBlIeHa 110 aHAJIOTHU C KOH(U-
JNEHINAIFHONH WH(pOpMaIed WIN KOM-
Mepueckoi TaitHoW. Ecnm Takas wupes
MOKa HE MOXET OBITh OOBEKTMBHPOBaHA
B BHJIE TEXHHUECKOTO pPEIIeHHs, HOYy-Xay,
HO OHa CTIOCOOHA OBITh BBIpaXkKeHa B yCT-
HOW WJIM TIHCBMEHHOH (opMe, TO Takas
uHdopManus MoxeT OBbITh 3aluIIeHa
npaBoM, U Oosee TOro, MOJY4YHB CTATyC
uHpOpMaKU — OBITh HCIIONB30BaHA ISk
3aIUTHl CBOMX MHTEJUICKTYaJIbHBIX TPaB
Ha UJIEH0.

ITosToMy mMeeM Takod ciegyromuit
KpUTEpUll MPU3HAHKS TEXHOICHHOU UNIEH,
KaKk dSKOHOMHYecKoe m3Mepenue. OpmHa-
KO 3[eChb CTOMT 3aMeTHTh, 4TO HE BCE
KOHEYHBIE TPOIYKTHl HMEIOT SKOHOMHYE-
CKOe M3MEepeHHe W 3HaueHHe, HEKOTOPhIe
UJieH, KOTOPbIE ITOPOXKAAIOT N300pETeHUS,
MOT'yT UMETh HETIOCPEICTBEHHO 0f1ieye-
JIOBEYECKYIO IIEHHOCTh, TO €CTh obecrie-
YMBaTh BBDKMBAHUE WM PA3BUTHE YeJO-
BEYECTBA, IPU ATOM He uMest YUHaHCOBOMH
Beirozibl. IToaTOMY, KOrZa HEBO3MOXKHO
MPUMEHUTh KPUTEPHUH IKOHOMHUYECKOH
LEHHOCTU «HIes» JOJDKHA albTepHAaTHB-
HO TIPOBEPATHCA HA «3HAYUMOCTH IS
YEJI0BEYECTBaY.

CenpMoil KpUTEPHH — 3TO XOPOIIO
W3BECTHAs HOBHM3HA. Vnes MoypkHA mpu-

BHOCHTb HOBbBIE DEIICHUS B Ppa3BUTHU
TeXHOC]Eepbl ObITHS YeIOBEHECTBRA.

Hrak, Ha OCHOBE BBILICYHOMSHY-
TBIX KPUTEPHUEB IIPEAOCTABHUM aBTOPCKOE
OIIpEe/ieNICHHEe TEXHOTCHHOH HAeH Kak
o0beKTa IpaBa HHTEIUICKTYaJIbHOW €O0-
CTBEHHOCTH U TEXHOTEHHOTO TpaHCdepa:

Texnoeennas uoes — 5TO TIPOLYKT
MEHTAIbHO-TBOPYECKOH  JEATCIBHOCTH
YeJIOBEYECKOTO0 pa3zyMma, KOTOPBIH SIBIISI-
€TCS IEHHBIM W 3HaYMMBIM C TOYKH 3pe-
HHS TEXHOJIOTMYECKOH MPUTOIHOCTH JUIs
TEXHOTEHHOTO Ppa3BUTHsA 4YEJIOBEYECTBA
U B JaJbHEHIIEeM CHOCOOEH WHHUILMHPO-
BaTh CO3/1aHHE HOBOTO TEXHOJIOIMYECKOTO
pe3ynbraTa UM IMpoayKTa.

OmnpenenuBIIKCh ¢ KOHLENTYalbHbI-
MH TOAXOIAMHU K «HIEe» U «TeXHOTEH-
HOH ujee», NepexoArM KO BTOpOHl 3ania-
ye Halled CTaTbh — ONpEJEICHHE MecTa
TEXHOTEHHOH HAEU B CHCTEME OOBEKTOB
TEXHOTEHHOTO TpaHchepa.

Bo-mepBrIx, 00paTiM BHUMaHUE, 9TO
JUIS LeTIell JaHHOU CTaTbu Mbl OyzieM Npu-
MEHATh TEPMUH «MEXIYHAPOIHbIH TeX-
HOTEHHBII TpaHC(Eep» BMECTO «MEXIY-
HApOIHBIN TpaHchep TEXHOIOTHI.

MexayHaponHblii TpaHchep TEeXHO-
noruil crenuduIeckuil, B OTINYHE OT
TPaJUIIOHHOTO OOMEHA TOBapaMu: OH HE
BBICTYIIAa€T KakK OJHOMOMEHTHBIH, pa3o-
BB aKT KYIUIH-TIPOAAXKH, a BKIJIIOYACT
JUTNTETIbHBIE DKOHOMHYECKHE OTHOIIIe-
HUSL.

OOBIYHO TaKOW IIpolecc BKIIOYAET
B ce0s: co3aHue ONpeJe]IeHHOH Tex-
HOJIOTMH; TPUOOpPETEeHHE TEXHOJIOTUH;
aJlanTaluio U 0OCBOGHHE NPHOOPETEeHHON
TEXHOJIOTUH; Ppa3BUTHE HAIMOHAIBHBIX
BO3MOXKHOCTEIl 110 ajanTalid U COBEp-
[ICHCTBOBAHMIO TEXHOJIOTMH C YYETOM
NOTPEeOHOCTEH HAIIMOHATIBHOTO PAa3BUTHS
9KOHOMUKH CTpaHsI [10].

OyHIaMEHTOM U1l CO3JaHUS TEXHO-
JIOTHH SIBIISTIOTCS:

1) HOBamMM — HOBBIC TEXHOTCHHBIC
UIeu ¥ METOABI (IIPOLECCHl) HHTEIUICKTY-
QJIBHOM JeATEeIbHOCTH U OpraHu3alHs uX
BHEJIPCHUS;

2) UIHHOBAaLlMM — HOBbIE TEXHOT'€HHbIE
OpOAYKTHl (TIPOIeCcChl) KaK pe3yibrar
BOCHPOU3BEJCHHS U KOMMEPIHAIH3aLHN
HOBAIHH.

OCHOBHBIMH KaTE€rOpHsIMU, OIOCpPe-
OYIOIIMMH  MEXKIYHapOIHBIH TpaHchep
TEXHOJIOTHH, BBICTYTAIOT:

— TIaTeHT;

— TIaTeHTHOE COIVIAIlIeHNE;

— JIMIEH3WH;
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— JIMOEH3UOHHOE COITIallICHUE,
— nepeaavda «HOoy-Xay»,

— JIM3HUHT;

— (paHuaii3uHr;

— JIOTOBOp KONHUpaiTa;

— MpefoCTaBJICHHE HayKOEMKHX
YCIIYr B Pa3IM4HBIX cepax THUIA HHXKHU-
pUHTa, KOHCAJITHWHTA, MEHEIKMEHTa,

COBMECTHBIX HAy4HBIX HCCIICHOBAHUI,
IIOATOTOBKH MIEPCOHANA U JIp.

Wrak, camo moHsATHE TpaHChepa
TEXHOJIOTHH, KaK OIpe/esieHO B 3aKoHe
VYkpaunsl «O rocynapcTBEHHOM PeETyIU-
POBaHMHU AEATENBHOCTH B cepe TpaHc-
(depa TEXHOJIIOTHI», SBIAETCS CIMIIKOM
Y3KUM JUIsl TIpeIMeTa ucclieoBaHus [6].
Koneuyno, nousitue «rtpaHcdep TexHO-
JIOTHH» MOXHO HCIIONb30BaTh B IIHPO-
KOM ¥ B y3KOM CMBICIIE, OJIHAKO s
Lenel Hamero HMCCISIO0BAHUS MBI CUH-
TaeM I1eIeco0o0pa3HBIM BBECTH MOHS-
THE «MEXIyHApOAHBIH TEXHOTEHHBII
TpaHcdep», KOTOpoe HE TOIBKO SIBISET-
cs TNOHMMaHMeM TpaHcdepa TexXHOIIO-
T'MH B IIMPOKOM CMBICIIE, HO U B IOJHOH
Mepe OTpakaeT KUHETHYECKHE MEXKCO-
LIUYMHbIE IPOLECCH B MEXIYHApPOIHBIX
OTHOIICHHUSAX TEXHOC(Ephbl ObITHS YEINO-
BEUECTBA.

Te MexXconuyMHBIE TEXHOTCHHBIC
00OMEHBI, KOTOPBIE TPOUCXOIAT B [NI00AIb-
HOM N3MEpPEHHH U 0003HAYAIOTCS TOHITH-
eM «TpaHcdep TeXHONOrHi», Kyna bonee
mIyOOKHM U cuHepreTnyHsl. [lo cyTH, oHR
SIBJSIFOTCSL OHUM W3 M3MEPEHHWH TeXHO-
TeHHOMW BOJIOIMU U Pa3BUTHSA TeXxHOCDe-
PBl, TaK KaK TEXHOJOTHUECKasl IBOJIIOLIUS
OTpPa)kaeTcs U B COBEPIICHUH €Il OTHOTO
u3 GakTopoB pocTa — B poLeccax u npo-
Leaypax MEXCOLMyMHOro TpaHcdepa
KOMIUIEKCHBIX COCTABIISIIOLIMX TEXHOTre-
He3a, KOTOPBIH BKJIIOYAET BCE HJIEMEHTHI
TpaHc(epa TEXHOIOTHH, TaKHue KaK:

— IICHHBIC KOHEYHBIE TEXHOJIOTHYeE-
CKH€ MIPOIYKTHI IIPON3BOJICTBA;

— o0co0ble WHCTPYMEHTHI IPOU3BOI-
CTBa;

— TEXHOJIOTMYeCKas  MH(OpMarus,
3HaYMMas JUIsl OJ00HBIX BUJIOB TEXHOJIO-
TMYECKUX MPOJYKTOB;

— CYLIECTBYIOIIUE, HOBbIC 1 HHHOBA-
LIMOHHBIE JUISl COBPEMEHHOTO 3Tara 4yesio-
BEUECKOTO Pa3BUTHUS LEJIOCTHBIX CHUCTEM
TEXHOJIOT U,

— TepeMelleHHe M HCIIOJIb30BaHHe
TPYHOBBIX PECYPCOB — TEXHUIECKHX CIIe-
LMAJIICTOB;

— TIOJHBIE IUKJIBI TEXHOJIOTUIECKUX
TIPOM3BO/ICTBEHHBIX CHCTEM;
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— HeMaTepualibHble  TEXHOTCHHBIC
3HaHHsS U HOY-Xay.

Bce TexHOIOTHH, COBEpIICHCTBYIO-
LIMECs 10 YPOBHIO JOCTIKCHUH HAyKH Ha
Ka)XJTIOM 3Tale POCTa, CTalH yiKe peallb-
HOCTBIO UCTOPUH OBITHSI Y€IOBEYECTBA, a
TE, YTO TOJBKO CO3MAIOTCS, OTPEICIISIOT
COJIEPIKATEIbHYI0O OCHOBY MEXCOIUYM-
HOTO TIEPEHOCAa KOMILICKCHBIX KOMIIO-
HCHTOB TexHOreHe3a. IIpu 3TOM MoiHOTa
MHOTO(aKTOPHON CHCTEMBI TEXHOTCHHO-
IO pocTa KaXIOoW COIMaIbHOW CHCTEMBI
U ypOBHEH BIIaICHHS TEXHOJIOTUIECKAMHU
LIEHHOCTSMH UX CyOBEKTOB COCTaBIIsI-
€T He TOJBKO OCHOBY MPEIONKEHHUH IS
MEKCOLMYMHOTO OOMEHa, HO W Ompese-
JIIeT OCHOBHBIE MapaMeTPbl TEXHOT€HHOM
muddysuun, aro GopMUpYeET IeTIeycTpeM-
JIEHHOCTD TMPOMBIIIICHHON PEBOIIOIHY H,
COOTBETCTBEHHO, (haKTOpa pocTa MEXIy-
HapOJHBIX TEXHOTCHHBIX OTHOILICHUIA.

Taxum oOpa3om, ciremoBaio Okl mpea-
JIOXKUTh HOBOE OIPEJIC/ICHHE B MEXIyHa-
POAHOI MPaBOBOH JOKTPUHE, KOTOPOE ObI
OoJlee ynayHO pacKpBIBAJIO UCCIEIyeMble
TEXHOT'CHHBIE MTPOIIECChl, 3 UMEHHO:

MesxtyHapOoaHbIi TEXHOTEHHBIN
TpaHchep — ITO COBOKYITHOCTh MEXIAyHa-
POMHO-TIPABOBBIX OTHOIICHHMA, 00CITYXKH-
BAIOIIUX TPOIECCH HAKOTUICHUS 1 00Me-
Ha B I7100aJIBHOM 00I1I€CTBE TEXHOTECHHBIX
JOCTHKEHHN UeJIOBEYECTBAa', OCHOBAH-
HBIX Ha BO3MOXKHOCTSIX COBOKYITHOTO pa3-
yMa COLMyMa K KOJUICKTUBHOMY TBOpYC-
CTBY M €r0 CTPYKTYPHO-OpraHH30BaHHBIX
BO3MOXKHOCTSIX TPOU3BOAMUTH HE TOJBKO
HOBBIE TEXHOJIOTHH, HO U MpoLecchl (op-
MHUpPOBAaHUSI aKTyaJlbHOH TEXHOTEeHHOI
PeabHOCTH, BBI3BAaHHBIC BHYTPECOLIYM-
HBIMU M MEXIYHAPOAHBIMU YCIOBHIMHU
OBITHS, C LENbI0 Pa3BUTUS TIOOATHHOTO
TEXHOTreHe3a, Imepexoaa K HOBOMY YPOB-
HIO 3HAHUU M PEOIOJICHUST TEXHOTCHHBIX
pa3phIBOB  MEKAYy HHIUBHIYATbHBIMU
COL[MyMaMH.

TTo3TOMY € OpPUANYECKON TOUKH 3pe-
HHUsI 00BEKTAMH, B OTHOLICHHH KOTOPBIX
BO3HHMKAIOT MPABOOTHOIICHUSI MEXIyHa-
POAHOTO TEXHOTEHHOTO TpaHcdepa, sSBIs-
FOTCS:

— TEXHOreHHas Uies;

— HOy-xay;

! ITox TexHOreHHBIMU AOCTIXEHUSIMH Ye-

JIOBEYECTBA B KOHTEKCTE JAaHHOIO HCCJIEIOBAHUS
MOHMMAIOTCS IIEHHbIE TEXHOJIOIMYECKHE 3HAHMA,
OCHOBAaHHbIC Ha HUX TEXHOIOIMYECKH KBanu(u-
IIMPOBAHHBIE CPEJICTBA, CIIOCOObI, YMEHHS, a TAKKE
LIEJIEHANPaBJIEHHbIE U NPOJYKTHBHBIE MCIBITAHUS
10 MPAKTUKE UX MPUMEHEHMS B PEallusiX TEXHOC-
depsr ObITHs YenoBeyecTBa, MpeBpamaioIie dTH
OIBIThI B TEXHOJIOTUH.

— Kiactep OOBEKTOB: TEXHHYECKOe
onucaHue / TEXHOJIOTHHU / COCTaBIIAIONIAs
TEXHOJIOTUH / HHCTPYMEHT;

— KJacTep 0OBEKTOB: MPOLYKT / U30-
OpeTeHue / TEXHOIOTMIECKUIN Pe3yIIbTaT.

BouiBoabl. Hemapom TexHoreHHas
uiesl HAXOIUTCS Ha TIEPBOM MECTE B CITH-
cke. OHa sBIAETCS TIEPBOOCHOBOM ISt
CO3[IaHHsl TEXHOJOTHYECKON IICHOYKH,
HO BMECTE C TE€M MOXET BO3HHMKATh Ha
nmo6om ero arare. [To HaleMy MHEHHIO,
OHa SABJSACTCS OCHOBHBIM OOBEKTOM,
KOTOPBIM M MOPOXJAaeT Bce AalbHEHIINe
[IPAaBOOTHOLIEHHS B c(epe TEXHOTCHHOTO
Tpancdepa.

Urak, pestoMupys BbILIECKa3aHHOE,
TEXHOTEHHOH Hjee B paMKax MeXIyHa-
POIHOTO TEXHOTEHHOTO TpaHcdepa ToMK-
Ha NPEeNOCTaBIATHCS IPABOBAst 3AILUTA 38
€€ COOTBETCTBHE CIICAYIOIIUM CEMH KpH-
TEPUSIM MATEHTOCHOCOOHOCTH HCH:

1) IeHHOCTHBIH Xapakrep;

2) TEeXHOJOTHYECKas IPUTOTHOCTh:

3) 3HaUUMOCTb WJIEH JUIA CYLIECTBY-
IoLLEH TEXHOT€HHOM peajbHOCTH;

4) uHpOpMaIIMOHHOE HU3MepeHne
ujieu;

5) PKOHOMHYECKOE U3MEPEHHUE U LICH-
HOCTb;

6) 3HAYMMOCTH JUISI BEDKMBAHUS WA
pa3Butus YenoBeuecTna;

7) HOBH3HA.
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SUMMARY

The article deals with approaches to improving the competence of local councils’ deputies in the development of intermunicipal

cooperation. An overview of the main training programs that have been implemented in Ukraine for 2016-2018 with the support of
international technical assistance funds has been submitted. The greatest attention is paid to the study of the results of specialized
e-courses for local councils’ deputies, which are implemented in the Community of Practice “Sustainable Development”. The results of
the study can help identify priority forms of improving the competence of local councils’ deputies in the development of intermunicipal
cooperation.

Key words: community of practice, competence, decentralization, e-learning, intermunicipal cooperation, local self-government,
territorial communities’ cooperation, local council deputy.

nHOoAXOAbI K YIVUIIEHUIO KOMIIETEHTHOCTHU JEIYTATOB MECTHBIX COBETOB
B PABBUTUU MEXKXKMYHUIUITAJIBHOT'O COTPYJHUYECTBA

Aunexcanap UTHAT,
acIUpaHT KaeaApbl MEHEIDKMEHTA U YIIPABICHHUS IPOCKTAMU
JIHenmponeTpoBCKOro perHOHAILHOTO HHCTHTYTA FOCYIapCTBEHHOTO yIIPABICHUS
HanuonansHO# akaeMuy rocy1apcTBEHHOrO yrpasieHus npu [Ipesunenre Ykpaunsl

AHHOTAIUA
B crarbe paccMaTpuBaroTCs MOAXOABI K YIY4IICHHIO KOMIIETEHTHOCTH JEIyTaTOB MECTHBIX COBETOB B c(hepe pa3BUTHS MEXMY-
HUIATIAIIFHOTO COTPYAHNYECTBA. ABTOPOM HOaH 0030p OCHOBHBIX yUeOHBIX MPOTPAMM IS Iy TaTOB MECTHBIX COBETOB, KOTOPEIE
peanuzoBanbl B YkpauHe 3a 2016-2018 roxa npu noajepkke MeXXAyHapoAHBIX (OHIOB TeXHUYECKOH nmomornu. Haubonpiiee BHUMa-
HHE y/ICJICHO IPOBEAECHHOMY aBTOPOM HCCIIEIOBAHUIO PE3YIBTATOB CIIEIUAIN3UPOBAHHBIX €-KYPCOB IS IeITyTAaTOB MECTHBIX COBETOB,
KOTOpbIe peanmn3oBaHbl Ha ruardopme CoolmiecTBa MpakTHK «YCTOHUYMBOE pa3BUTHEY. Pe3ynbraThl MCCIETOBAHUS MOTYT ITOMOYb
OIPE/IeNTUTh NPUOPUTETHBIE ()OPMBI TTIOBBIILICHHUSI KOMIIETCHTHOCTH JIITyTATOB MECTHBIX COBETOB B chepe pa3BUTHS MEKMYHHIIUIIAb-

HOTO COTpYAHUYECTBA.

KiroueBblie ci10Ba: coOOIIECTBO MPAKTHK, KOMIIETEHTHOCTB, IEIIEHTPAIN3aIHs, TUCTAHINOHHOE 00y4eHIe, MeKMYHHUIUIIAIEHOS
COTPYHUYECTBO, MECTHOE CaMOYIPABIICHUE, COTPYIHHYECTBO TEPPUTOPUAIBHBIX OOIMH / TPOMAaJI, JETTyTaT MECTHOTO COBETA.

Introduction. At the present stage,
Ukraine faces the necessity of solving
many problems in the area of competence
development of local councils’ deputies:
building the structure of education sys-
tem, identifying educational needs, con-
tent, means, forms and methods of train-
ing, etc. One can agree with the experts’
opinion that the development of teaching
of Ukrainian local councils’ deputies is
a social order of time and should become
a priority area of the state policy.

At the same time, the system of train-
ing, specialization and professional devel-
opment of civil servants, local self-gov-
ernment officials, and local council’s
deputies does not meet modern require-
ments of education quality and content.
There is no holistic system for monitor-
ing and evaluating the quality of provid-

ing educational services for professional
training of civil servants and local self-
government officials in accordance with
European standards of quality assurance.
That is why, in 2018, the National Agency
of Ukraine for Civil Service with the sup-
port of the Council of Europe launched
consultations [23] in order to develop
an agreed Plan of Measures to imple-
ment the Concept of reforming the system
of professional training of civil servants,
heads of local state administrations, their
first deputies and deputies, local self-
government officials and local councils’
deputies approved by the Cabinet of Min-
isters of Ukraine Decree of December 1,
2017 No. 974-p [17].

According to the Ministry of Region-
al Development, Construction, Hous-
ing and Communal Services of Ukraine,

the number of communities using
the mechanism of inter-municipal coop-
eration in Ukraine is steadily low: as
of October 10™, 2017, 487 territorial com-
munities participated in the territorial
cooperation agreements, as of May 20%,
2019 — 402 [15]. The level of territorial
communities’ cooperation development
in Ukraine cannot be considered suffi-
cient. Researchers identify, among likely
reasons for insufficient use of instru-
ments of cooperation between territorial
communities, the inadequate awareness
of village, town, city mayors, local coun-
cil members about the possibility of con-
cluding agreements on cooperation with
other communities.

Formulation of the problem. Thus,
there is a need for local council deputies
able to implement European principles
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and practices of intermunicipal coop-
eration. This is what actualizes the study
of approaches to the local council deputies’
competence improving in the development
of intermunicipal cooperation in Ukraine.

Setting paper objectives (purpose
of the article). Systematic research
of the approaches to the local council dep-
uties” competence improving in Ukraine
has not been conducted yet. That is why
the purpose of this article is to examine
the local council deputies’ competence
improving in the development of intermu-
nicipal cooperation.

Scientific background and materi-
als used. One can agree with the opinion
of the monograph authors [25] that in recent
years in Ukraine a powerful scientific “com-
petency mainstreaming” has been formed,
presented in the works L. Gajewska,
S. Gazaryan, V. Goshovska, S. Kalashniko-
va, O. Kireeva, G. Kushnirova, 1. Malytska,
T. Mamatova, Y. Molchanova, N. Prota-
sova, E. Sergienko, I.Shpektorenko, V. Fili-
povskyi, T. Vasylevs’ka, M. Yarmysty, etc.
[4; 7-9; 11; 12; 21; 26].

In works of T. Mamatova and Y. Bory-
senko the aspects of the local develop-
ment networks participants’ competence
formation in Ukraine were considered [3].
Methodical principles and best practices
of three components forming the local
development networks participants’ com-
petence in Ukraine are considered: civic
competence; network communication
competence; local development project
management competence.

B. Jatochaa, H.P. Kraneb, A. Ekam-
baramc and G. Prawelska-Skrzypekdin
[1] identified the most important compo-
nents of project managers’ competence
in the public sector. Based on litera-
ture studies, authors suggest a typology
of competencies to be developed by proj-
ect managers, implemented within or with
the participation of public sector organi-
zations.

Presentation of the main results
and their substantiation. In 2016, in
general, the deputy corps of local coun-
cils in Ukraine was significantly renewed,
40-60% of local council’s deputies (vil-
lage, district, city, oblast) were elected for
the first time during the regular election
[25]. At this stage of the local self-govern-
ment reform, when processes of decen-
tralization and the formation of amalgam-
ated territorial communities became more
active, a new cohort of deputies — young

and little aware of all the nuances of dep-
uty’s work — came to the local councils.
Many of them had no higher education
at all, but felt the need for education, sys-
tematic upgrading of skills and the acqui-
sition of new skills and abilities for
the successful implementation of parlia-
mentary activities.

After the election of deputies, repre-
sentatives of completely different fields
of activity — entrepreneurs, doctors, teach-
ers, farmers, etc. — before starting their
duties, do not acquire the appropriate
“deputy” education, but start working in
the field where they should profession-
ally represent the interests of people, who
showed them their trust and voted for
them [18]. Naturally, during this period,
activities in the area of forming the pro-
fessional competence of local councils’
deputies were intensified with the sup-
port of international technical assistance
projects, in particular, a number of train-
ing programs were developed and several
specialized manuals issued [13; 14; 24].

Thus, the cooperation of the Institute
for Political Education (IPE), which has
specialized in conducting deputies’ train-
ing for more than 15 years and creating
effective educational programs for them
[18; 19] and the National Endowment
for Democracy (NED) aims to improve
the level of political consciousness, theoret-
ical knowledge and practical skills of local
council members. Within the framework
of'this project, for the period of2011-2018,
seminars were organized for 44 groups
of deputies of local councils from different
regions of Ukraine. A feature of 2019 was
the implementation of a training program
for civic activists who may be elected as
members of local councils [5].

After a thorough study of the local
deputies’ needs in 2017, which consisted
of deputies’ polls, focus groups and indi-
vidual interviews with deputies of vari-
ous amalgamated territorial communities,
the DOBRE program also began the most
extensive training for all deputies of part-
ner communities in the program together
with the IPE. For the first 25 communi-
ties, this training lasted from Septem-
ber 2017 to February 2018 and consist-
ed of 39 practical seminars, in which
263 deputies took part [18].

In 2018, experts of the public campaign
“Attestation of Local Councils’ Deputies”
conducted a series of trainings in 12 regions
of Ukraine [6]. The purpose of the trainings
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was to give the participants an understand-
ing of the conflict of interest’s nature while
exercising the powers of the local deputy
authority, as well as to develop skills in
resolving the conflict of interests in case
of its occurrence. In total, trainings were
attended by over 200 participants from
more than 50 local councils. The trainings
were built based on the maximum inclusion
of participants in the process with a large
number of practical tasks.

One of the innovative forms of local
councils’ deputies’ integral competence
development is e-learning [9; 10; 16]
and participation in communities of prac-
tice. The community of practice (CoP) is
a voluntary virtual association of profes-
sionals or all those interested in solving
practical problems. In fact, it is an asso-
ciation of practitioners involved in joint
activities aimed at finding new ideas. In
recent years, communities of practices
have become increasingly widespread
in the public sector in many countries
[25]. During the years 2012-2019, with
the support of the Swiss-Ukrainian project
DESPRO, the CoP “Sustainable Develop-
ment” [22] is being formed. On the main
page of the E-platform it is stated that
more than 6000 local self-government
officials joined the community. Experi-
ence of the e-platform allows characteriz-
ing it as a powerful outsourcing resource
that can be used effectively, aimed
at developing the competence of local
government officials and representatives
of civil society [2; 3; 9].

At this CoP in 2016 a program
of a regional e-course “Activities
ofthe Local Councils’ Deputy” was offered
[10]. The purpose of the e-course was to
develop integral competence components
related to the implementation of parlia-
mentary powers, support for decentraliza-
tion processes and reformation of power,
strategic development of the territories,
cooperation of territorial communities,
and improvement of the public services
provision quality. In October 2016, for
the second time there was an on-line
training of council members from several
regions (in particular Volyn region — 11%,
Dnipropetrovsk — 29%, Donetsk — 9%,
Zaporizhia — 15%, Poltava — 4%, Rivne
region — 9% and Kharkiv region — 23%),
public servants and people who intend
to participate in the future elections to
local councils. Among the participants,
the majority of the deputies of village
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and settlement councils (44%), in almost
equal proportions represented deputies
of district (22%) and city councils (20%),
the minority were deputies of regional
councils (2%). During the poll, 48%
of the participants indicated that they were
elected for the first time and do not have
the experience of parliamentary activities,
15% of the participants were elected for
the second term, 19% were deputies of sev-
eral convocations. The results of the dis-
cussions indicate the considerable inter-
est that caused the topic of communities’
cooperation, the identification of oppor-
tunities and obstacles in implementing
local initiatives, the features of strate-
gic planning of the territories, the issue
of establishing a system of communica-
tion between the deputy and the commu-
nity and community organizations, with
the chairman of the council, the executive
committee, the village elders, and even
with colleagues-deputies [20].

Local councils’ deputies are also active
members of the most popular on the given
e-platform of the all-Ukrainian distance
course “Local development project manage-
ment”, which aims to develop the compo-
nents of competencies in the field of project
management [1]. In this course, deputies
can develop and participate in peer-assess-
ment of the community co-operation project
to promote the Global Goals for Sustainable
Development on a local level.

Conclusions and perspectives for fur-
ther research. The results of the research
can help in determining the priority forms
of the local council deputies’ competence
improving in the development of intermu-
nicipal cooperation: participation in com-
munities of practice; specialized trainings,
e-learning and their combination; learn-
ing at the time of territorial communi-
ties” cooperation project implementation;
participation in in-person communication
projects using modern methods of knowl-
edge transfer “open space”, ”world café”,
etc.; learning through participation in
monitoring projects for implementation
of regional and local development strat-
egies. Among the key areas of research
and practical implementation, it is neces-
sary to determine: further development
of training programs and academic curri-
cula tailored to the needs of local council
deputies’ competence improvement; devel-
opment of the educational services market
in the field of vocational training of local
councils’ deputies on the basis of trans-

parent and fair competition with the rel-
evant system of monitoring and assessing
the quality of educational services; cooper-
ation mechanism implementation between
state bodies, local self-government bodies,
civil society institutions, international tech-
nical assistance programs, all-Ukrainian
associations of local self-government bod-
ies, institutions of various forms of owner-
ship, providing educational services.
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OLOEHKA KAYECTBA PABOTbBI CYIbU
B CUCTEME KAJIPOBOT'O OBECIIEYEHUA
KAYECTBEHHOI'O TIPABOCYAUA
B YKPAUHE

Exarepuna UTHO3EMIIEBA,
acrupaHT Kadeapsl aIMUHUCTPATUBHOTO, XO3SHCTBEHHOTO TIpaBa
1 PUHAHCOBO-3KOHOMHUYECKOI 6e301MacHOCTH
V4eOHO-HayIHOrO HHCTUTYTA MpaBa
CyMCKOT0 TOCyHapCTBEHHOTO YHUBEPCHTETA

AHHOTAI KA

B craTbe paccMOTPEH MEXaHU3M OLIEHKU KayecTBa paboThl Cy/el, B 4aCTHOCTH, KaK
9NIEMEHT aJIMUHUCTPUPOBAHHUS Cyla U JIEMEHT paboThl ¢ KafipaMu B cyneOHOIl cucTeme
BIIUSACT HAa COCTOSHUE 00ECIeUeHHsl KaueCTBEHHOTO MpaBocyaus. B cBs3u ¢ mposeneH-
HO# pedopMoii mpaBocyaMs U CyIONPOU3BOACTBA B YKpaKMHE, OJHUM M3 HAIPaBIEHUH
KOTOpOH# NPOBO3IVIAIEHA OLEHKA KadeCTBa PabOThl Cy[bU KaK BaKHas COCTABIISIOILAs
KapbepHOTO MPOJBIKEHUS CYIbU U KaueCTBEHHOTO MPABOCYJHsS, OUCHb BAXKHYIO POJIb
UIpaloT KPUTEPUH OLEHKH KayecTBa pabOThl CyAbH, KOTOpBIE B JajbHEHIEM CTaHyT
KpUTEpHUAMH 0TOOpa KaHAUIATOB HA JOJIKHOCTD CyAeil.

KimodeBsle cj10Ba: KafpoBoe 00ecIedeHre, IPaBOCyAUe, OLEHKA KauecTBa PadOTh
cyza, npodeccHoHabHAs IPUTOAHOCTb CyAbH, KBaIU(HUKALOHHOE OLIEHUBAHUE CYIbU.

ASSESSMENT OF THE QUALITY OF JUDGES IN THE STAFF
SYSTEM OF QUALITY JUSTICE IN UKRAINE

Kateryna INOZEMTSEVA,

Postgraduate Student of the Department of Administrative,
Commercial Law and Financial and Economic security
of Educational-Scientific Institute of Law
of Sumy State University

SUMMARY
The article is about the mechanism of evaluating the ability to work with the judiciary,
as the element of administration to the court, and the element of work with personnel
in the court system, which can be added to the camp for securing the ultimate justice.
In connection with the reform of justice and justice in Ukraine, one of the directions of
which is the assessment of the quality of the judge’s work as an important component of
the career advancement of the judge and high-quality justice, the criteria for evaluating
the quality of the work of the judge, which will later become the criteria for selecting
candidates for the position, are proclaimed judges.
Key words: staffing, justice, evaluation of the quality of court work, professional
suitability of a judge, qualification evaluation of a judge.

HOH BIacTH, ¢ Ielblo obecredeHus
CIpaBeJIMBOTIO, HEe3aBUCHMOro, Oec-
HPUCTPACTHOTO CYJIOIIPOM3BOJICTBA,

IHocranoBka npobJsembl. Ha ceron-
HS B YKpauHEe NPHU3HAHO, YTO CHUCTEMa
[IPAaBOCY/AUSI HE BBINOJHSAET MOCTABIICH-

Hble Tepen Heil 3amaun. OO 3TOM CBH-
JIeTeNbCTBYIOT ToNnokeHus Crpareruu
pedopmupoBanus CYIOyCTpOHCTBA,
CYIIOIIPOU3BOJCTBA M CMEXKHBIX IIPABO-
BBIX MHCTUTYTOB Ha 2015-2020 romst
[11]. BnusrensHBIMEA (akTOpaMHu TaKOH
CUTyallUd SIBJIAETCS HU3KOE KadecTBO
mpaBocyausi, 0OyCIIOBICHHOE mpoOie-
MaMH B CHCTEME KauecTBa KaJpOBOIO
obecrieueHus cyneOHOH BETBM BIACTH.
B cucreme agMuHUCTpHUpOBaHUS Cyneo-

0COOCHHO BaXKHYIO pOJIb WTpaeT Mexa-
HU3M OIIEHKHA KadecTBa MAESTEIbHOCTH
cyda, KOTOPBIA SIBISETCS aOCONIOTHOM
HOBAIME B CHCTEME aJIMUHUCTPUPOBA-
HUS W HEPa3pPBIBHO CBS3aH C HEMOCPE.-
CTBEHHBIMH HOCHTEISIMH CyneOHOI Bia-
cTH — cynbsamu. [IpuMeHenne pa3TmaHbIX
METOJIOJIOTUI OIIEHKH Ka4eCTBa ICSITEIhb-
HOCTH Cyla M Cyled IO3BOJIUT YCOBEp-
[ICHCTBOBAaTh MEXAaHHU3M KaueCTBEHHOTO
KaJpoBoro obecrneueHus cylaeOHOW Bia-



CTH, 4YTO 06yCJ'IOBJ'II/IBaeT TEOPETUYECKOE

U TPaKTHYECKOEC 3HaueHHE JaHHOTO
HCCIICIOBaHMUS.

AKTyaJJbHOCTb Te€MbI  HMCCJIEN0-
Banmusi. CyneOHasi BIacTh HAXOAUTCS
B COCTOSHMM DPe(OPMHPOBAHUS, LEIBIO
KOTOPOTO SIBISETCS] YTBEP)KACHHE TAKOTO
MIPaBOTIOPSI/IKA, KOTOPBIM OCHOBEBIBAETCS
Ha BBICOKOM YPOBHE IPaBOBOH KyJIBTYpPBI
B OOIIECTBE, NEATEIHHOCTH BCEX CyOB-
€KTOB OOIIECTBEHHBIX OTHOUICHUH Ha
MPUHIIMIIAX BEPXOBEHCTBA TpaBa 1 3alllu-
THI TIpaB ¥ CBOOOJ YeJOBeKa, a B CiIydae
WX HapyLIeHUs — CIpPaBeIUINBOE UX BOC-
CTAHOBJICHHUE B Pa3yMHBIC CPOKH, MOBBI-
[ieHWe KadectBa mpaBocyaus. OpHuM
3 cambiXx 3((EeKTHBHBIX TMOKa3aTeneit
KauecTBa paboOTHl Cyfga SBISETCA IPO-
(heccCHOHANM3M JIHI, OCYIIECTBIISIOMINX
MIPaBOCYyANE, JINI, OCYIIECTBIISIOMNX
OpraHm3anioHHOE ofecredueHne Jes-
TEJNBHOCTH Cy/a (ammapar cyzia), a TaKxke
JIUII, OCYIIECTBISIONNX OTOOp cyneid Ha
JOJDKHOCTB. [103TOMY B yCIIOBHAX 0OHOB-
JICHHOW CyleOHOI BETBH BIIACTH 0CO00OE
3HaueHHE MPUOOpPETaeT BOMPOC ee Kaue-
CTBEHHOT'O KaJpOBOTO 00eCIeYeHUsI.

Cocrosinne ucciaenoBanus. Pedop-
MHPOBaHUE Cy/eOHOM CHCTEMbI, KaK Ipa-
BIJIO, HANPaBJICHO HAa OPraHMW3alliOHHOE
ee CTpoeHHe U CIpPyKTypy. B HayuHoi
cpene TeMa KaJpoBOTO OOeCTIedeHusl Cyaa
BCE Yalle CTAHOBUTCS IPEIMETOM HCCIIe-
noBanus. [IpoGieMHbIe aceKTHI KaJpoBO-
TO 00ECIeueHNsT MECTHBIX CYJIOB HCCIIENI0-
Banbl B padorax B.II. Boiiko. KaxgpoBomy
o0ecIedeH o CyIoB O0MIeH I0PUCTUKINH
nocesuieHo uccienosanue A.H. Jlararok.
Kpome Toro, pasnuunbie MpoOIeMHbIC
aCIeKThl KaJpOBOTO O0ECIIeUeHHUsT CY/IOB
ObUTH PACCMOTPEHbI TAKUMH YYCHBIMH,
kak A.M. Bannypka, M.. Bunsrymms-
ckuii, T.C. Karanosckas, A.M. Kiouko,
H.W. Jloreuaenko u npyrue. OmHako
OT/IeNIbHBIE WCCIIEIOBAHMS IO 3TOH Mpo-
OremarrKe He JIaroT ITOJTHOTO KOMIUIEKCHO-
TO TIpeJICTaBJIeHNs O IpodiiemMe U criocobax
ee pelIeHUs], 0ITOMY TpeOyIT OCHOBa-
TEJILHOTO HAy4YHOTO €€ UCCIIEI0BaHMSI.

ean u 3agaum. Llenpro 3Toro0 HCcie-
JOBaHUS SIBISCTCS TEOPETHUYCCKHI aHa-
T3 MEXaHM3Ma OLEHKH KauecTBa paboThl
Cylma ¥ Cyaeil B crcTeMe KaJpoBoro ode-
CredeHus! CyneOHOH BIACTH KaK OCHOBO-
MOJTArafoNINH TI0Ka3aTellb KauyeCTBEHHO-
ro mpaBocyaus. B crarbe ompeneneHb
MIOHATHS, OXapaKTEPHU30BAHBI IPOOIEMEI
MIPaBOBOTO PETYIUPOBaHHS U pa3pabora-
HBI HAyYHO 00O0CHOBaHHEIE MPEITOKEHHS

[0 COBEPIICHCTBOBAHHIO JICHCTBYIOIIETO
3aKOHOJIATENbCTBA YKPauHBl C Y4eTOM
MEK/1yHapOIHOTO OIBITA.

H3n0:xeHNEe OCHOBHOIO MarepHa-
Ja. OcHOBOIl (DYHKIIMOHMPOBAHUS BCEX
JEMOKPAaTHIECKUX HHCTUTYTOB B TOCY-
JApCTBE SIBISCTCSI Ka4eCTBEHHOE IPaBO-
cymue. B ycroBHAX eBpOMHTETpaIOH-
HBIX TIPOILIECCOB, CTPEMJICHHS HAIIETO
rocymapcTBa  CTaTb  PaBHOIPABHBIM
YIEHOM MEXIYHapOIHOTO coo0IIecTBa
pacTeT HEOOXOAMMOCTh COBEpPIIEHCTBO-
BaHUS MHCTHTYTA IPABOCYIUsS KaK OCHO-
BOIOJIATAIONIET0 HHCTUTYTa HPaBOBOTO
rOCyAapcTBa, B KOTOPOM HPOBO3IVIAIICHO
BEPXOBEHCTBO IpaBa M 3akoHa. «Cyneo-
Hasg BETBb BIACTH 3aHMMaeT ocoboe
MECTO B CHCTEME OpPTaHOB IOCYJapCTBEH-
Hoi BrmacTH. Cyasl Kak HETOCPECTBEH-
HBIE TIPEICTABUTENH CyAeOHOI BIacTH
COBMECTHO C OpraHaMH 3aKOHOAATEIHHOM
W WCHOJHUTEIBHOW BIAaCTH OOeCIeun-
BalOT (YHKIIMOHHPOBAHHE TOCYIapCTBa
B 1I€JIOM, BBIIIOJIHSSL OCHOBHBIE €€ (DYHK-
uuy u 3aaauu» [7, c. 137]. Odensb 1ene-
coo0pa3HO CBf3b NpaBoCyIUs U (yHK-
uuit rocynapersa orpasun C. beryn. On
OTMEYaeT, YTO «IPABOCYAUE NPEICTaB-
JsieT co00i CBSA3b CHPaBEAIMBOCTH, Ipa-
Ba U Cyma. A Cyq M IpaBO BBICTYNAIOT
OpYIHEM JOCTHKEHHS CIpPaBeINBOCTH.
[Toatomy mr060€ penieHue cyaa Wi HHOM
pe3yasrar cyaeOHOM NesTeNbHOCTH OIle-
HUBAETCS C ITO3ULIUKN COOTBETCTBHS CIIpa-
BE/IJIMBOCTH U ee Kputepuesy [3, c. 21].

Kanposblil noteHuuan cyna, kak v it
Jr000T0 yUpEXKIECHUS, OpraHU3aLHH, SIBIIS-
ercsi Haubosee LEHHBIM pPECypcoM, OT
BBICOKOTO PO()eCCHOHAIN3MA KOTOPOTo
3aBUCHT 2(P(DEeKTHBHOE UCHONB30BAHUE
JOPYTUX HMEIOIIMXCA y Cyla PECypcoB.
IlosToMy omeHka kadecTBa pabOTHI Cyaa
Hepa3phIBHO CBsi3aHa ¢ cyabsmu. Kampo-
Basl TIOJIUTHKA Cy/eOHOM crucTeMbl 00s13a-
TENBHO JIOJDKHA COJIEPIKaTh ITOJIOKEHUS
00 oleHKe KadecTBa paboOTHI Cyned Kak
IeJICHAITPaBIICHHBIH TIPOIECC OIpenere-
HHSl COOTBETCTBHS KaueCTBEHHBIX Xapak-
TEPUCTHUK (CIIOCOOHOCTEH, HABBIKOB, yMe-
HHH, MOTUBOB) TPEOOBAHUAM IODKHOCTH
cyneu. H.A. I'puropbeBa Ha3bpIBaeT Xapak-
TEPUCTUKH, KOTOPbIC BIMAIOT Ha OLIEHKY
paboThI MepcoHaa, a Mbl CYMTAEM LiejIe-
COO00pa3HbIM MPUMEHHUTH UX U JUIsL OLICHKH
paboThI Cyael, B 9aCTHOCTH, Pedb HIAET O
TaKHMX XapaKTEePHCTHKAX, KaK: «podeccu-
OHAIPHO-KBAUTN(HUKAIMOHHEIH ~ YPOBEHB,
pe3yIBTaThl  Tpyaa
C COOTBETCTBYIOLIMMH ITapaMeTpaMu, Tpe-

JCJIOBBIC Ka4d€CTBa,
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OoBanusiMH, dTasioHaMH. OLieHKa I1epco-
Hajla 3aKJIF0YaeTcs B ONpeNeIeHUH TOro,
HACKOJIbKO Ka)KAbI PaOOTHUK OCTUraeT
0)KUJIAEMBIX PE3YJIBTaTOB B paboTe 1 OTBe-
YyaeT TeM TPeOOBaHUSM, KOTOpPBIC BBITE-
KaroT U3 ero npo)ecCHOHaJIbHBIX 3aad.
OmeHka IepcoHaa sSBISETCs POy PO,
TIPOBOJMMO¥H C IIETTBIO BEISIBICHHS CTEIICHI
COOTBETCTBHUS JIMYHBIX KadecTB pabort-
HUKA, KOJIMYECTBEHHBIX M Ka4eCTBEHHBIX
Ppe3yABTaToOB TPyAa HOPMAaTHBHBIM Tpebo-
BaHUSIM, TIOCTABJICHHBIM LIEJIIM» [4].
Ceparok A.B. oTmedaer, 4yTo OLEHKa
KayecTBa paboThI cyla SBISETCS yNpaB-
JEHYECKMM HMHCTPYMEHTOM, KOTOPBIH
JOJDKEH He TOJIBKO 3aduKcupoBarh orpe-
JeNICHHBI Tpo(UIIb TeKyIed cuTyanuu
KOHKPETHOTO CyAa (TSI 3TOTO CYIIECTBYET
CTaTHCTUYECKasi OTYETHOCTD), HO U yCTa-
HOBHUTH YpPOBEHb JOCTIKEHHS OIpene-
JICHHBIX IeJIeH, CTeNeHb peIeHns 3a/1ad,
KOTOPBIE SIBIISIOTCS KITIOUEBBIMHE TS CyIa
Kak crnenuguaeckoro yupexaenns. Omnpe-
JeJIeHHe TaKuX LeJIe M MHCTPYMEHTOB
OLICHKH TIPOMCXOJUT Ha OCHOBE PEKOMEH-
narenbHbIX HopM EBponeiickoro Coroza,
OCHOBAaHHBIX Ha CTaHJApTax CIIpaBel-
JUBOCTH CyneOHOro pa30oHparenbCTBa,
paspaborannbix EBpomneiickum  Cynom
o npasam uenoBeka. Crerupukon 3THX
CTaHIAPTOB SIBIISIETCS TO, YTO OHU B OIIpe-
JIEJICHHOW CTENEeHHN TaKkKe UMEIOT M «BHE-
TIPOIIECCYANBHBIN» XapakTep, MOCKOJIBKY
KacaroTcss aJIMHHHACTPHUPOBAHHUS PaOOTHI
cyxa u mocrtyma B cyn [14, c. 234].
Hoxkrop I[Tum Anbbepc oTmedaer, 4To
OLICHKY KadecTBa paboThl cyna M cynen
MOXXHO NPOBOJUTH Ha Pa3HbIX YPOBHSX:
Ha HaIMOHAJIBLHOM (0OIIerocyjapcTBeH-
HOM) YpDOBHE, B OTJACJBHBIX 3BEHBAX
CyneOHON CHUCTEMBI, Ha YPOBHE OTIEIb-
HOTO CyJa W HWHIUBHIYalTbHO OTHOCH-
TEJIFHO KOHKpeTHOTro cyapu. OT Toro, Ha
KakoM YPOBHE OCYILIECTBISETCA OICHKa
KadecTBa pabOTHI Cyma W CyObH, 3aBH-
CHUT CyOBEKT, KOTOPBIH €€ OCYIIECTBIISCT.
B HEKOTOpBIX CTpaHax 3TO MOXET OBITh
3agaueii MUHHCTEpCTBA IOCTULMHU (KOT-
Ja pedb uaer o0 oOLIeHalMOHAIEHOM
YPOBHE), B TO BpeMsl KaK B JpYrux crpa-
Hax OIIGHKY MNpoBOIUT Bricmuii coBeT
cyneOHOM Bracth, Bepxoubiii Cyn wiu
JpyTroil BBICIIMKA WHCTAaHIIMOHHBIN CYI.
[IpenmyIiecTBEHHO OIIGHKAa Ha HAIHO-
HAJIHOM yYPOBHE MOXKET OBITH OrpaHnde-
HAa MOHUTOPWHIOM AEATEITLHOCTH CYHOB.
Bnaronapst 3akOHHBIM MepaM, CBSI3aHHBIM
C 3alIUTOH HE3aBHCUMOCTH [OJDKHOCTU
CYIbH, OpPTaHbl NCIIOJHUTEIFHON BIACTH,
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Kak IpaBMIIO, HE BMEIIMBAIOTCS HA yPOB-
HE OTJEJbHOH OLEHKH KayecTBa paboThI
KOHKPETHOTO CYIbU (OHAKO 3TO MOXKET
Kacarbcsi Briciero coBeta cyae6Hoit Bia-
¢ty win Briciiero coBeta mpaBoOCyAus).
Orerka 3¢ (heKTHBHOCTH pabOThI OTACITh-
HBIX CyAeH IMepBHYHA, OTBETCTBEHHOCTH
3a COBEpIICHHE KOTOPOW, Kak IMpaBuio,
MOXeT OBITh BO3JIOKEHa Ha Ipencenare-
IS CyJa WM pyKoBoAuTels amnmaparta [1].
[IpoTnBOIOIOKHOE MHEHHE BBIpAKaeT
KOJUIEKTHB aBTOpOB, [lparana bonesuy,
Omep XamxomepoBud, lopan CaBuu
(1 1p.), KOTOpBIE OTMEYAIOT, YTO B TAKUX
crpanax, kak CIIIA u Kanana, He npoBo-
JUTCSL HU OHOM OLEHKH 3 PEKTUBHOCTH
U KayecTBa pabOTbl KOHKPETHOTO CYIbH.
JlaHHBIE O HArpy3Ke Cy[IbH HCIOJIB3YIOT-
s TOJIBKO JUISl BBIYMCIICHHS TIOTPEOHOCTH
B JIONOJHHUTEIBHBIX CYyABSIX W JIPyroro
nepcoHana cyga (ammapara cyia), a He
JUTSL OIIEHKH CKOPOCTH U KauecTBa PabOThI
cyneit. [lns Hajexaiero GyHKIMOHUPO-
BaHUS Cyla IVIaBHOM 3ajayell B JTaHHOM
cily4yae BBICTynaer obecriedeHre HeoOxo-
JMMOTO KOJIMYECTBa CyJel, TOMOIIHUKOB
U Apyroro nepconana cyna. Kommuectso
pPacCMOTPEHHBIX JIeNl yKa3bplBaeT Ha 00b-
eM paloTbl, KOTOPYIO BBIIOJHSIOT CYAbH,
KOTOpBIE CeWdac OCYILIECTBISIIOT IIPaBO-
Cyaue, HO YBEJIMYCHHE 3TOH LU(pPBI HE
MTOKA3bIBAET ABTOMATHUYECKH OOJIBIIYIO
MIPOU3BOANUTEIBHOCT TI0 00BEMY, BE/Ib 9TO
MOXKET Tarke OBITH CIICTBHEM OOJIbIIIe-
TO YJacTHsl IIOMOIIHMKOB CyJeH, aBoKaTa
U BCIIOMOT'aTEJILHOTO IepcoHana (pabort-
HHUKOB ammapara cyja), WIH COYeTaHue
9TuX (HaKTOpOB B COBOKYIHOCTH. OTCIOna
CJIelyeT, YTO KOJIMYECTBO HEpPEIICHHBIX
JIelT He CBHETENILCTBYET O IUIOXOH pabo-
TE CyIbH, IOCKOJIIBKY HEKOTOpBIE Jela
SIBJISIFOTCSL ©0JIee CIIOKHBIMH, YeM ApYyrue
u TpeOyroT Ooblre BpeMeH: Ha 00paboT-
Ky. VIMEeHHO 10 3THM IIpUYMHAM HE MEHee
18 mrraroB CIIA oTka3ainuch OT HCHOMIb-
30BaHHS KOJIMYECTBA PACCMOTPEHHBIX JET
Ha OJIHOTO CyIbU KaK TOTO KpPHUTEpHs pac-
4eTa, KOTOPbIH XapakTepu3upyer norpeod-
HOCTb B cybax. OfHaKo JuIsl HaJulexKalle-
ro pacyera MOTPEOHOCTH B CYABSX 3TOT
KPUTEPUH HCHONb3YeTCs] B COYCTAHUM
¢ IpyTUMH TOoKazaTessimMu [2].

Pemennem Cosera cynelt YkpauHbI
or 2 anpens 2015 Ne 28 Obuia yTBepK/e-
Ha Cuctema omeHUBAaHHUS PabOTHI Cyna,
COITIACHO KOTOPOH CTaHAApTHl KadecTBa
paboTHI cyna OmpeneNeHbl Kak «KOoJnde-
CTBEHHBIE W Ka4E€CTBEHHBIE XapaKTepu-
CTHKH PabOTHI Cyla Kak CIIEIHaIH3HpO-

BaHHOT'O I'OCY/IapCTBEHHOI'O YUPEXKICHUS,
KOTOpBbIE ()OPMHUPYIOTCS B COOTBETCTBUH
¢ 0a30BBIMH LEHHOCTSIMH CyIeOHOIt
CHCTEMBI M JIEMOKpAaTHYEeCKOro ooie-
CTBA U MOIYyT ObITh 3a)UKCHPOBAHbI
B BHJE IpPOLECCYalbHBIX TPeOOBaHUM,
HOPMAaTHBOB, OOLIECTBEHHBIX OXKHIaHUM
u Tak gamee» [13, c. 7]. Kpome Toro,
B Crpareruu pe)OpMUPOBAHUS CHCTEMEI
CYROYCTpOHCTBA, MPaBOCYIMS U IPYTHX
CMEXHBIX IPaBOBBIX HHCTHTYTOB [11]
MPEelyCMOTPEHO OAHUM W3 HallpaBICHUH
pelIeHus BOIIPOCOB KaJIpoBOro odecreye-
HHSA SIBISETCS «BHEIPEHHE CHCTEMbI KBa-
TU(QUKAMOHHON M PErysIpHON OLICHKH
CyleH, 3aKpeIuieHUe B 3aKOHOJATeNbCTBE
MPUHLHIA TOBBILECHUS MPO(ECCHOHAb-
HOTO YPOBHsS Cyled B KaueCTBE OCHOB-
HOTO KPUTEpHUs VISl IPOJBHIKCHUS CYIIbH
B npo¢eccHOHANBHOH Kapbepey. 13 3To-
O ClIeyeT, 4YTo YKpauHa Bce Xke BbIOpa-
J1a MOZIENb, COITIACHO KOTOPOH B paMKax
OLICHKM KadecTBa padOThl Cyna BCe XKe
OyZeT OLICHUBATbCS KadecTBO pPabOThI
KOHKpeTHOro cyapd. bonee Ttoro, onHoii
U3 Mep, HalpaBJIeHHbIX Ha PELIEHHE IPo-
OneM KaJpoBOro oOecreveHus B COBpe-
MEHHOM CyneOHOW cUcTeMe, ONpeeIeHO
HOPMaTHBHOE 3aKpEIUICHHE MPO3PaYHBIX
MEXaHU3MOB IIEPECMOTpa «Ipodeccro-
HaJIbHOW MPUTOAHOCTHY C UCHOJIb30BAHU-
eM 00BbEKTHBHBIX KPUTEPHEB U IPHMEHE-
HHEM CIpaBeUINBbIX Ipouenyp. 13 atoro
ciefyeT HeoOXOAMMOCTb OHpeneIeHHs
HOHATHS «NIpod)eCcCHOHANbHAS TPHTOA-
HOCTb CyIIbH», KOTOpasi HEpa3pbIBHO CBS-
3aHa C OLICHKOH KadecTBa pabOThI CyIbu.
B cBoem uccnenosanuu A.H. Mapuus-
KeBMY IpeUlaraeT IMOHUMaTh «Ipodec-
CHOHAJIBHYIO IPHUIOJHOCTh KaK HaJIU4YHUe
Yy KaHAHaTa KOMILIEKCa 3HAHWH, YMEHUH
U JIMYHOCTHBIX KayeCTB, HEOOXOTMMBIX
JUI  BBINIOJIHEHUS TPO(eCCHOHANBHOI
JIeATeIbHOCTH B COOTBETCTBUH C Tpebo-
BaHusAMU 1o ee dddexTuBHOCTU. [Ipo-
(eccroHanbHas IPUTOIHOCTb OIIpesie-
JSIeTCsT  B3aMMOJICHCTBHEM  KOMILIEKCa
WHJMBU/yaJIbHBIX XapaKTEPUCTHK JINUHO-
CTH U CaMOM JIeATEeIbHOCTH, KOTOPasi IIPH-
BOAUT K yCIIeXy WJIM Heyhade B mpodec-
CHOHAJIBHOM IESITEIbHOCTH U OTpaskaeTcs
B MOKazaTensx d(PEeKTUBHOCTH JCATElb-
HOCTH M YIOBJIETBOPEHHOCTH ero. [Ipo-
(beccroHanbHas IPUTOAHOCTh HE HACTCS
4eJI0BEKY C €ro poxkJIeHueM, oHa Gopmu-
pyercst B porecce 00y4eHus 1 Hoclery-
I0IeH TpodecCHOHAIbHON NeATeIbHOCTH
IIPH HAJIMYUH TOJOKHUTEIFHOH MOTHBA-
muu. IIpodeccronanbHas NPUTOAHOCTD

YeJIOBEKA OMPEACISIETCS COOTHOIICHHEM
TpeOoBaHMI Tpo(eccur K WHIUBHIY-
ITBHBIM OCOOCHHOCTSAM dYesioBeka. OHa

TAKKe OTPaKaeT COCTOSHHE, CTEIeHb
pa3BUTHS COBOKYIHOCTH WHIMBUYyallb-
HBIX Ka4eCTB 4eJIOBEKa (4epT IUIHOCTH),
CroCcoOHOCTEH, MOTHBAIHH, (PU3UIECKOTO
COCTOSIHHSA, TPO(GECCHOHANBHOI TMOAro-
TOBJICHHOCTH | Tak jaiee [8, c. 68].

U3 sToro cnemyert, 4TO OIEeHKa Kade-
cTBa paboTBl JOKHA OBITH HEOTHEM-
JeMbIM aTpuOyTOM pPaboThl C KagpaMu.
B ocHoBe mo0oi paboTBI C Kagpamu
JNeXUT Kagpomas nonutuka. A.B. Kpy-
wenpHuKass 1 J.II. MenpHuuyk nox
KaJpOBOW MOJUTUKON MpejIaraloT MOHU-
MaTh «COBOKYIHOCTb IPHHIIMIOB, METO-
10B, OpM OpraHM3aLMOHHOTO MEXaHU3-
Ma 110 (POPMHUPOBAHHIO, BOCIIPOH3BOICTBY,
Pa3BUTHIO U HCIOIH30BAHUIO ITEPCOHANA,
CO3JaHNe ONTHMANBHBIX YCIOBHH Tpyna,
€ro MOTHBAIMH U CTUMYJIHPOBAHUSD) [5].
A.H. JlarHiok Ha mpuMepe CyIoB OOIIeit
IOPUCIUKIUM TIPUBOAUT TAaKO€ MOHMMa-
HHE KaJI[pOBOr0 00ECIIEUEeHHs cylla — «3TO
HOPMATHBHO YpETYIHpOBaHAas JesTellb-
HOCTb BCEX BETBEH TOCYAAPCTBEHHON
BJIACTH 110 KOMIUICKTOBAHHUIO CY/IOB HEOO-
XOZMMBIM KOJIMYECTBOM MPO(ECCHOHAITb-
HBIX pPaOOTHUKOB, KOTOpHIC OTBEYAIOT
YCTaHOBJIEHHBIM TPEOOBaHUAM, OCYIIIECT-
BiIeHHE UX 3()(EeKTHBHOrO 0TOOpa Ha3Ha-
4YeHns, 00y4EeHHUs, BOCIIUTAHUS, HCIONb-
30BaHMS, BBICBOOOXKACHHS W PELICHUS
JIPYTUX BOIIPOCOB TIPOXOXKIEHHSI TOCY-
ApCTBEHHOH cIyXO0b» [6, c. 127]. Ponb
Ka/[poBOro oOecreyeHust B OOLIEeM BHIIE
npenycmorpeHa B Crparerum rocynap-
CTBEHHOH KaJpoBoil monuTuku Ha 2012—
2020 roapl, B KOTOPOH OMpeAeseHo, YTO
LIEJTbI0 TOCYIAPCTBEHHON KaIpOBOM MOJIU-
THUKH SIBISIETCS «obecredeHne Bcex chep
JKU3HEIEITeIbHOCTH TOCYAapCcTBa KBaIH-
(UIMPOBaHHEIMI  KaJpaMH, HeoOXoxu-
MBIMH JJISI peayn3aliiy HaIMOHANBHBIX
HHTEPECOB B KOHTEKCTE Pa3BUTHS YKpau-
HBI KaK JIEMOKPaTHIECKOT0, COMAIEHOTO
rocyapcTBa ¢ pa3BUTON PBIHOYHOH KO-
HomuKow» [10].

Kpome mnonsTus «mpodeccroHanb-
HOW MPUTOAHOCTHY» CyAel, 3akoH YKpau-
Hbl «O CyIOyCTpOICTBE U cTaTyce cyaei
ONEpUPYET  MOHATHUEM  «PETYISIPHOTO
OLICHUBAHUS» U «KBaJIM(MHUKALMOHHOTO
OLIEHUBAHUS», CyTh KOTOPOTO 3aKIIIO-
gaeTcsi B OOS3aHHOCTH CyHOBbH HE pexe
OJTHOTO pasa B TPH Toja MPOXOIUTH IO~
TOTOBKY /ISl TIOJJIEPXKaHUS ero Kaa-
mudukaun B HammonanbHOW mIkone



cyneil. PerymspHoe oleHHMBaHUE CYIbU
B TEUEHHE IPeObIBaHUS Ha JOJDKHOCTH
HPOBOAUTCS C LIENbIO BBISABICHUS WHIU-
BUJIyaJIbHbIX IOTpeOHOCTEW CyabH IO
COBEPILECHCTBOBAHUIO, CTUMYJIHPOBAHHIO
€ro K HOIVICPKaHHIO KBaMM(UKALMU Ha
JIOJDKHOM ypOBHE U NMPOGECCHOHANBEHOTO
pocra [12]. KeanupuxannoHHOE TECTH-
pOBaHHE — 3TO YCTAHOBJIEHHBIE 3aKOHOM
u ITomoxeHueM o MopsIIKE ¥ METOJOIOTUI
KBaJIH()UKAIIMOHHOTO OIEHWBAHMS IOKa-
3aTeld COOTBETCTBUS KPHUTEPHSAM KBa-
TU(UKAMOHHOTO OLIGHMBAaHUS U Cpel-
CTBAa MX YCTaHOBJIEHMS, YTBEpP)KICHHbIE
Bricmieit kBanuQUKaMOHHON KOMHCCH-
eit cyneit Ykpaunst 03.11.2016 Ne 143 /
31-16 (B penakuuu pemeHus Briciieii ka-
M(UKAIMOHHON KOMUCCHH cyael Ykpau-
uel 13.02 .2018 Ne 20 / 3m-18), mpornemypa
ompeneneHust Beiciieil  kBanudukanu-
OHHOHI KOMHcCCHUEH cynell YKpauHBbI CIO-
coOHOCTH cynpu (KaHAMIara Ha JIOJDK-
HOCTB CYJIbH) OCYIIECTBIISITH TIPABOCYIUE
B COOTBETCTBYIOILIEM CyA€ WJIH OIIEHKa
COOTBETCTBUSI Cy/IbH 3aHMMaeMOH JIOJIK-
HOCTH IO OTIPE/IeJICHHBIM 3aKOHOM KpHTe-
pusiMm. KputepusiMu KBau(pHKAUOHHOM
OLICHKU SBIAIOTCS: 1) KOMIIETEHTHOCTb
(mpodeccuonanpHasi, JMYHAA, COLU-
anpHasi); 2) mpodeccuoHanbHAs ATHKA;
3) nobponetens [9].

BouiBoabl. Ha ocHoBanuu mpose-
JIEHHOTO HWCCIIEIOBAaHHUS MOXKHO CIEJaTh
BEIBOJl, YTO OIIEHKa KadecTBa pabOTHI
CyIbH SIBIISIETCS HEOTHEMIIEMOH COCTaB-
nsromeil paboTel ¢ KaApaMH M HMHHO-
BallMOHHBIM HMHCTPYMEHTOM B CHUCTEME
aJIMUHUCTPUPOBaHUS B cyrnax. Beicokuii
YpOBeHb npodeccronanu3Ma cyaei sis-
eTCsl 3aJI0TOM KayeCTBEHHOIO MNPaBOCY-
nus B rocynapctee. PabGora ¢ kagpamu,
X KaueCTBEHHbBIH 0TOOp, mpodeccuo-
HQJIBHOE PAa3BHUTHE SBISIETCS ONHUM H3
caMblX 3((EKTUBHBIX CPEACTB TIOBBI-
IIEHUs] Pe3ybTaToB (PyHKINOHUPOBAHMS
cyneOHOW BETBHM BIIACTH KaK HWHCTUTYTa
TOCyapcTBa, KOTOPBIM Mpu3BaH obecre-
YUTh OXpaHy IpaB U CBOOOJ, 3aKOHHBIX
MHTEPECOB YEJIOBEKa M rpaknaHnHa. Ha
JTAaHHOM 3Tare pa3BUTHs cyneOHOM cucre-
Mbl B YKpauHe, CyliecTBeHHOro pedop-
MHPOBAHUS €€ CTPYKTYPbI O4EHb BaXKHYIO
pOJIb UTPAET TOMCK PEaJbHO JIEHCTBYIO-
IIET0 MEXaHU3Ma, MOJEIH OIEHKH Kade-
cTBa paboTsl cyaei. CTpaTerndecku mpo-
BO3MJIAIICHHOE HaIpaBIeHHE pedOpPMBI
CYIIOTIPOM3BO/ICTBA, IPABOCYAMs IJIACHUT
00 abCoI0THO HOBOM MOAXO0/E MIPH HAa0O-
pe Cyaei Ha ODKHOCTh, MEXaHU3ME HX

Habopa u kpurepusax. COOTBETCTBEHHO,
IpU TakoM aOCOJIIOTHO HOBOM IIOAXOZE
O4YCHb BaXHBIMH SABJIAIOTCA KPHUTCPUU
OILICHKH KayeCcTBa pa60T1>1 cy,uei/i 14 ycTa-
HOBJICHHUS PEAJIBHBIX KPUTCPUEB K KaHU-
JaTy Ha JOJDKHOCTB CyIbH, YTO B IIOCIEI-
CTBHM OOECIIEUNT KadeCTBO INPABOCYIHS
B YKpauHe.
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NPUHIOUIBI TPEJOTBPAIIIEHUSI KOPPYIIIIMOHHBIX
IIPABOHAPYIIEHUN

Anbouna KAJIEI'POB,
counckarens HaydHo-mccnenoBaTebCKoro HHCTHTYTA ITyOJIMIHOTO IpaBa

AHHOTAINUA

Crarbsl TIOCBSIIEHAa PACKPBITHIO POJM NPUHIUIOB aJMHUHHUCTPATHBHOTO TIpaBa B JesTENFHOCTH HaloHampHOTO areHTCTBa 110
BOIIPOCAM MPEAOTBPALICHUS] KOPPYIIMY KaK YCIOBHS IPEIOTBPAIIEHHS KOPPYIIUOHHBIX MpaBoHapymeHnid. OCyIIecTBICH aHaIn3
Hay4YHBIX TPYJOB U HOPMAaTHBHO-IIPAaBOBBLIX akToB. Ha ocHOBaHMM aHanu3a JesrenbHOCTH HalmoHalIbHOrO areHTCTBa 10 BOIIPOCaM
MIPEAOTBpAICHUS] KOPPYIIMU 1 3akoHa YKpanHbl «O IperoTBpaIleHHH KOPPYIIUN» YCTAaHOBIECHO, YTO HOPMBI YKa3aHHOTO 3aKOHa
HE COIeprkaT 3aKOHOJATENbHOTO 3aKPEIICHUS] OPraHN3alMOHHBIX MPUHINIIOB AESTEIHHOCTH 3TOr0 OpraHa. ABTOPOM HPEIOKEHEI
MIPUHIIMIIBI, KOTOPBIE OTPAXKAIOT MPABOBOM HMHCTPYMEHTApUI OpraHM3alllM JEATENbHOCTH IO NMPEAOTBPALIEHUIO COBEPUIEHUs KOp-
PYIIMOHHBIX M CBS3aHHBIX C KOPPYIIHEH MpaBOHAPYIICHHUH ITyTEM BBIIBICHUS M YCTpaHEHHs (PaKTOPOB, IMO3BOJISIOMINX COBEPIIATH
KOPPYIIHOHHBIE aIMIHUCTPATUBHBIE [IPABOHAPYIICHNUSI.

KutroueBble c10Ba: MPUHINIEL, aIMUHUCTPATUBHOE MIPABO, KOPPYNLUS, AEATENLHOCTD, IPEOTBPAIlEHHE, IPABOHAPYILCHHE.

PRINCIPLES FOR THE PREVENTION OF CORRUPTION OFFENSES

Albina KADEGROB,
Applicant at the Research Institute of Public Law

SUMMARY
The article is devoted to the disclosure of the role of the principles of administrative law in the activities of the National Agency
for the Prevention of Corruption as a condition for the prevention of corruption offenses. An analysis of scientific works and normative
legal acts was carried out. Based on the analysis of the activities of the National Agency for the Prevention of Corruption and the Law
of Ukraine “On Prevention of Corruption”, it was established that the norms of the said law do not contain the legislative consolidation
of the organizational principles of the activities of this body. The author proposes principles that reflect the legal instrumentation of the
organization of work to prevent the commission of corrupt and corruption-related offenses, by identifying and eliminating the factors

that allow corrupt administrative offenses to be committed.
Key words: principles, administrative law, corruption, activity, prevention, offense.

IHocranoBka npodaemsl. KoHcTu-
Tyuust YKpauHbl 3aKpenuia pasieleHue
BJIIACTH B YKpaunHE Ha 3aKOHOJATEIbHYIO,
UCIIOJIHUTEINIBHYI0 U cyneOnyto. Konkpe-
THU3aLHs HOJIOKEHUIT OCHOB OpraHU3aLuu
U JIeSTeIbHOCTH OPTaHOB HCIIONHUTEIb-
HOM BJAaCTH HAXOIUT CBOE OTPaKCHUE
B COOTBETCTBYIOIIUX HOPMATUBHBIX aKTaX
(3aKoHax, MOJIOXKEHHAX) 00 ITUX OpraHax.
OpnHako, eciy MPOaHaIM3UPOBaTh MECTO
W poNb NPHHIUIOB aAMHHHACTPATHBHOTO
npaBa B JAEATEIBHOCTH OPraHOB TIOCY-
JAPCTBEHHOH BJlacTu B cdepe MpenoT-
BpAIllEHUs] KOPPYNIHUOHHBIX IpaBOHApPY-
LIEHUH, TO CTAHOBUTCSI OYEBUIHBIM, UTO,
BO-TICPBBIX, NPUHIIUIIEI HE BCETIa MOTYT
OTpaXkaThb  IOJHBIA  UHCTPYMEHTApUil
JEATeIbHOCTH YMOJHOMOYEHHBIX Opra-
HOB, BO-BTOPBIX, 3aKOHOZATENIb HE BCETIa
OTpakaeT OCHOBHBIE NIPUHIUIIBI OpPraHu-
3aIUU U IESITEIbHOCTH FOCYAapCTBEHHBIX
OpPraHOB B 3aKOHAX.

AKTyaJIbHOCTh TeMBbI HCCJIEI0BA-
HHSI TIOATBEP)KAAETCS CTENEHBIO Hepac-
KPBITOCTH MPUHIMIIOB MPEAOTBPALICHUN
KOPPYIIMOHHBIX HapyIIeHUH, OHU SIBIIS-
JOTCSI MAJIOMCCIIEA0BAHHBIMH, HEKOTOPHIE

aCreKThl HUCCICAyeMOil MpoOneMaTHKu
OCTAIOTCSI JTUCKYCCHOHHBIMH, YTO IO~
TBEpXKAaeTcd HOpMaMM 3akoHa YKpau-
Hbl «O TpenoTBpalIEHUH KOPPYIIIIUID,
KOTOPBIN HE COJEPKUT 3aKOHOIATEITHHOTO
3aKpEIUICHUs] OPTaHMW3alMOHHBIX MPHH-
LIAIIOB  JIeATeIbHOCTH HannoHanpHOTO
areHTCTBA IT0 BOIPOCaM IPeTOTBPAIICHHUS
KOppYIIIMHA. B COBpPEMEHHBIX YCIIOBHSIX
NIeSITeNIbHOCTh OPTaHOB MCIIOJIHUTEIBHOM
BJIACTH YK€ HEBO3MOXKHA 0€3 OTIIPaBHBIX
MPUHIIMIIOB, U/IeH, MOJOKEHUH, KOTOPbIE
BBICTYNIAIOT OCHOBOM  (hOPMUpPOBaHUS,
OopraHu3anvid U (QYHKIMOHUPOBAHUS WX
JIEATEIBLHOCTH.

[To3TOMYy ClieyeT COrmacuThCs C MHe-
HueM A. CBETIMYHOTO, YTO MPHUHIIMUITEI
mpaBa MOTYT OTOOpakaTh W OTPENEIICH-
Hyt0 oTpacib. C TOYKH 3pEHUS IOpUAHU-
YecKOW HayK, NPUHIUIBI IIpaBa — 3TO
OCHOBBI, KOTOpbIE 3aKpEIUICHBI B IPaBO-
BBIX HOPMax W OTPaKaloT 3aKOHOMEPHO-
CTH Pa3BUTHs OTHOIIEHHWH oOmiecTBa, a
TaK)Ke PaCKpPBIBAIOT ¥ OTPAXKAIOT 3aKOHO-
MEpPHOCTH OIPEJCICHHOW OTpaciy mpa-
Ba. B HHMX pacKpbIBalOTCSI OCOOCHHOCTH
OTPEeNICHHOW OTpPAaciiv MpaBa, KOTOPbIE

00yCJIaBIMBAIOT €€ OTpPacieByl CyTb
U OTPAXAIOTCS B OTPACIIEBBIX MPUHIIUIIAX
mpasa [1, c. 84].

CocrosiHue muccienopanus. Teo-
PETUKO-METOA 00T UYECKOI OCHO-
BOM WICCIENOBAHUS SIBIISIOTCS TPYABI
B. Bacmmmnauyk, C. KnmmmoBoit, A. Kioka,
1. Muxaiinenxo, A. [Tangunosa, A. [lles-
YECHKO U JPYTUX, KOTOPbIC B CBOMX Haydy-
HBIX TpylaX HCCIIENOBAIM pa3InuHbIe
CTOpOHBI jAesTenpHoCTH HalmoHnansHoOro
areHTCTBA, OJIHAKO IMPUHLMIBI JESITelb-
HOCTH 3TOTO OpraHa Tak 1 He ObLIN Hcclie-
JIOBaHBI, YTO U OOYCJIOBJIMBAET AKTyallb-
HOCTb TOH CTaThH.

LeabIo ¥ 3a1a4eii ITOH CTATHM ABJIS-
eTCsl MCCIICIOBAaHUE U PACKPBITHE IPUH-
IIUIIOB COBPEMEHHOTO aIMIHUCTPATHBHO-
TO TIpaBa KaK yCJIOBHUS MPEIOTBPAIICHUS
KOPPYNIHOHHBIX MPaBOHAPYIICHHH, YTO
Oyner cmocoOCTBOBaTh JaJIbHEHIIEMY
MOJIOXKUTEIBHOMY BIMSHHUIO Ha JICSTEllb-

HOCTb ~ AHTHKOPPYILMOHHBIX OPraHOB
W pa3BUTHE HAyKH aJMUHHUCTPATHBHOTO
npasa.

N3no0:xeHne 0OCHOBHOIO MaTepuaJia.
Anamn3 3akoHa Ykpaunbl «O mpenot-



BpallleHuW Koppynuum» [2],
peryaupyercs JestenbHocTh Halronans-
HOTO areHTCTBa II0 BONPOCAM IIPENOT-
Bpaiienus: koppynuuu (HaumonanbhHoe
areHTCTBO), HE COZAEPIKAT 3aKOHO/ATElb-

KOTOpPbIM

HOTO 3aKpeIJIeHHUS! OpPraHU3alMOHHBIX
MIPUHINAIIOB AEATEILHOCTH 3TOTO OpraHa.
B Toxe BpeMs B OTHENBHBIX CIIydasx Ha
COIepKaTeIbHOE  HAIOJHEHHWE  IPHH-
LUIIOB MOTYT BIIUATH ()OPMBI U METOJBI
NIeSITENIGHOCTH, TIOJIHOMOYHSI OpraHa, a
[PaBOTBOPYECKUE (AKTOPBl MOTYT HE
BCErZla OTpaXkaTh MOJHBII MHCTPYMEHTA-
pHii 33714, KOTOPBIE OTPAXKAIOTCS B 3aKO-
HOJATENbHBIX aKTaX. JTO B MOJHOU Mepe
MOXHO OTHecTH M K HamuonamsHOMY
areHTCTBY, AEATEIBHOCTh KOTOPOro, Kak
u J000ro TOCYJapCTBEHHOIO OpraHa,
o0ecreunBaeTcst IIyTeM MpPEeI0CTABICHUS
nosHoMouuil. MHTEpecHo, 4TO 3aKOHO-
marens B HOpPMax YKa3aHHOTO 3aKoHa
HanpsIMyI0 HE BBIICIIII M HE OIPEAEITHIT
MIPaBOBBIE M OPraHW3alMOHHBIE OCHOBEI
nesrensHOocTH  HamuonanpHOro  areHt-
ctBa. OnHako, ecnu HpOaHAIN3UPOBATH
cT. 11 yka3aHHOTO 3aKOHA, MOXHO BbIJle-
JIUTb NPUHIUIBI OPTaHU3ALUH U JESITENb-
HocTy HaruoHnanbsHOTo areHTCTBa.

Msbl cuuTaeM, 4TO K HHUM CIIEAyeT
OTHECTH TaKWE€ IPUHIMIBL IPHHIUIT
MIPUOPUTETHOCTH HPUHITUS Mep Tpen-
YIPESXKICHUS] KOPPYNIIHOHHBIX aJMHHH-
CTPATUBHBIX NTPABOHAPYIICHNH; TIPHHIIAIT
KOOpAWHALINHI MEXIY CyOBEKTaMH MPOTH-
BOJICHCTBHS KOPPYNIINH, OpraHaMH rocy-
JTApCTBEHHOHN BIACTH, OPraHaMH MECTHO-
ro CaMOYIpPAaBJICHUS M OOIIECTBEHHBIMU
00BETMHEHUSMH B LIEISAX MpeayHpesk/ie-
HUS, BBISBICHUSI U YCTpaHEHUs KOppyIH-
LIUOHHBIX [PAaBOHAPYLIEHUH; MPUHIUIT
KOOpAWHALIMU  JEATEIbHOCTH  YTIOJIHO-
MOYEHHBIX MOApa3IeeHnH (IOKHOCT-
HBIX JIMI]) TI0 BOMPOCaM IpefoTBpalle-
HUSI ¥ BBISIBICHUS KOPPYTILIUH;, TPHHIIAI
obecrieuennss Bexenust Enwnoro rocy-
JTApPCTBEHHOTO pPEecTpa JIHI, COBEPIINB-
IIUX KOPPYNIUOHHBIE WJIM CBS3aHHEBIC
C KOppynuueil NnpaBOHAPYILEHHs; MPHH-
i obecreyeHus M IPUHATUS Mep Mo
MPaBOBOM M WMHOW 3aluTe OONMYHTENeH
KOPPYIIMOHHBIX MM CBSI3aHHBIX C KOp-
pynuueil mpaBoHApyIIEHU; MPUHLIUI
obecriedeHHs] U IPUHATUS Mep I10 3allu-
Te JIHI, MOHECHHUX ymepO B pesyisTare
KOpPpPYNIMOHHBIX JAEUCTBUH; TNPUHIUI
OCYIIECTBIICHUS! MEPONpPUATHH, Hampas-
JIEHHBIX Ha (OPMHUpOBAHHE B CO3HAHUH
TpakJaH HETaTHBHOTO OTHOIICHUS K KOp-
PYIILHHA; TIPHHIHIT OCYIIECTBIECHHS MEpPO-

HNPUATHHA MO KOOPAMHALMU BBINOIHEHHS
MEX[yHapOIHbIX 00s3aTelbCTB B cdepe
(hOpMHPOBaHHA U pealn3aluy aHTHUKOP-
PYNLMOHHON TOJUTUKU U COTpyHHUYE-
CTBa C TOCYIapCTBEHHBIMH OpraHaMmy,
HETIPaBUTEIILCTBEHHBIMH OPTaHU3aLlUSIMH
WHOCTPAHHBIX TOCYIapCTB U MEXIyHa-
ponHbIMU OpraHu3anusamMu. OCyIiecTBUM
HCCIIEI0OBAHNE KaXJI0TO U3 Tperonarae-
MBIX HAaMH TIPHHIIUTIOB.

IIpuHIMIT TIPHOPUTETHOCTH NPUHS-
TS Mep TNPEeayNpexXICHUs KOppyIIH-
OHHBIX AJMHMHUCTPATUBHBIX IpPaBOHa-
pyHIeHHH. DTOT NPHUHIMI 3aKIH0YaeTCs
B OCYILECTBICHUU YHOIHOMOYEHHBIMU
JODKHOCTHBIMU ~ JIMLAMH  TIPEIYIpPEan-
TENBHBIX MPOMUIAKTHYECKUX MEPOIpPHs-
THUH, ONPEeNCHHBIX MPAaBOBBIMU aKTaMHU
C TeNbI0 IPEAOTBPALICHUS KOPPYIIH-
OHHBIX TIPABOHAPYIICHWUH, YCTPaHEHHS
OPUYMH M YCIOBHH, CHOCOOCTBYHOIIMX
COBEPIICHUIO KOPPYMIIMOHHBIX aIMHHH-
CTpaTUBHBIX NpaBoHapymIeHnid. Hampas-
JIEHWE 3TOW JeATEIbHOCTH BO3Jaraercs
Ha JJOJDKHOCTHBIX JIMII.

TIpuHIUI KOOpAUHAILIMK MEXKY CyOb-
eKTaMU MPOTUBOACHCTBUSL KOPPYMLUH,

OpraHamMH  TOCYJAapCTBEHHOW  BJIACTH,
OpraHaMd MECTHOTO CaMOyIIpaBJIeHHs
U OOIIECTBEHHLIMH  OOBEIUHEHUSAMU

B LENSAX TNPEAYNPEKICHUS, BBISBICHHS
U yCTpaHEHHS KOPPYNIMOHHBIX IIPaBO-
HapylmIeHUH. DTOT NPUHOWN CIEeIyeT
paccMaTpuBaTh Kak peau3aliio Trocy-
JTApCTBEHHOH aHTUKOPPYIIIMOHHOMN MOJH-
THKH TOCYIapCTBa, KOTOPAask 3aKIII0YaeTCst
B O0OECIEUCHUM pa3JIMYHbIX OpraHu3a-
IIUOHHBIX, IPABOBBIX MEPONpPHUATHI MO
B3aHMOJCHCTBHIO MEXAy CyObeKTamMu
NPOTHBOACIHCTBHUS KOPPYIIMH, OpraHa-
MH TOCYIapCTBEHHOIH BJIAcTH, OpraHaMu
MECTHOTO CaMOyIpaBieHHs U oOlie-
CTBCHHBIMH OOBCAMHCHHAMH B LEJSAX
MPeAyTPEKACHIS, BEISIBICHNS U yCTPaHe-
HHS KOPPYIIHOHHBIX PaBOHAPYIICHHH.
Vka3aHHBIH TPUHINT TAKXKe OXBAaThI-
BaeT pa3paboTKy aHTUKOPPYHIHOHHBIX
IporpaMM, KacamoolUXCcs Kak Tocymap-
CTBEHHBIX, TaK M YAaCTHBIX YUPEIKACHHH,
OCYLIECTBICHHE Ppa3JIMYHbIX MEpPONpH-
ATHA 10 TOBBILICHHUIO KBAIU(QUKALUK
pabOTHHKOB OPraHOB TOCYIapCTBEHHOM
BIACTH M MECTHOTO CaMOYIpPaBIICHUS,
IpaBWI MOBEAEHHUS TOCYJapCTBEHHOIO
CITy>KaIlero ¥ TOMY IOJ00HOTO.
[IpyHOMIT  KOOPAWHALUM  JIESTEITb-
HOCTH YIOJIHOMOYEHHBIX MOZpa3zele-
HUHA (JOJDKHOCTHBIX JIMI[) IO BOIIPOCAM
MPEIOTBPALICHUS] W BBISBICHUS KOPPYII-
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LIUH. DTOT NPUHIMII UMEET TECHYIO CBSI3b
C TMpEAbIAYIUM HPUHIUIOM, OIHOBpE-
MEHHO OH HMMEET CBOM Clenu(pHuYecKue
omnuus U ocobenHoct. Koopaunarms
JESITeIbHOCTH  YIOJIHOMOYEHHBIX IOJ-
pasneneHuit  (IODKHOCTHBIX JIMI)) TIO
BOIIPOCAaM MPEAOTBPALICHUS] U BBISBIIE-
HUSI KOPPYIIIMH MOXKET OCYIIECTBISATHCS
KaKk B CaMOM CTPYKTYpHOM ITOpa3jiene-
HUH, TaK M MEXAy APYTHMH CyOBEeKTa-
MH KOPPYIIMOHHOW JiesiTenbHOCTH. Tak,
Pemrennem HanpnonansHOro areHTCTBa
10 BOIIPOCaM MPEAOTBPALIEHUS KOPPYII-
uun Ne 317 or 13.07.2017 1. yTBepxe-
Hbl «MeToandyeckue pEeKOMEHJAlUU I10
JESITebHOCTH  YIOJHOMOYEHHBIX IOJ-
pazneneHuii (YnoJTHOMOYEHHBIX JIMII) 110
BOIIPOCAaM MPEAOTBPALICHUS U BBISBIIE-
Hus xoppynuum» [3]. C mensio dopmu-
pOBaHUS €IUHON NPaBOBOM MO3ULUH IO
MpoOIEeMHBIM W aKTyaJbHBIM BOIPOCaM
AQHTHKOPPYIIIHOHHOTO 3aKOHOJATeIIb-
CTBa AHTHKOPPYIIIMOHHOW Mporpamme
HanumonansHolt monmumuu YKpauHbl Ha
2018 rom uHumuupoBaHo mnepen Iene-
paJIbHOM TpPOKypaTypod YKpauHbl 00b-
eIMHEHUE YyCUIMH IO OpraHu3aluu
U TIPOBEJICHUIO COBMECTHBIX COBELIaHUil
(cemunapoB) [4].

Ipunuun  oOecrieyeHUst  BEJCHUS
Enunoro rocymapcTBEHHOTO peecTpa JIHII,
COBEPIIMBIINX KOPPYNIIMOHHBIE HIH CBSI-
3aHHBIE C KOPPYIIHEH IpaBOHAPYIICHHS.

B coorBerctBun ¢ «IlomoxenueM o
EnnHOM TOCYymapcTBEHHOM peecTpe JIHII,
COBEPUIMBIIMX  KOPPYNIMOHHBIE WM
CBSI3aHHBIE C KOppYMNIMEH IpaBOHApPY-
LIEHHs», ATEHTCTBO O0ECIEYUBACT IPO-
TPaMMHO-TEXHUYECKOE COIMPOBOXKIECHUE
nmporpaMMHoro obecneuenus Peectpa,
NIPEAOCTAaBICHUE PETUCTPATOPaM JOCTyIa
K HEMY, COXPAaHEHUE U 3alIUTy JAHHBIX,
comepxkamquxcsi B Peectpe, o0ydeHue
PETUCTPATOPOB 110 HANOIHEHHIO U IOJb-
30BaHMIO PeecTpoM, a Takke BBIIONHAET
opyrue  (QYHKIOUH, MpexyCMOTpEeHHBIE
ITonmoxennem [5].

IIpennoxxeHHBIE HAMU IPUHLIMIT BO3-
JaraeT Ha JOJDKHOCTHBIX JIUL ATreHT-
CTBa IIEPCOHAIBHYIO OTBETCTBEHHOCTb
32 OCYUIECTBIEMBIE MEpHI 110 3alIUTE
cBe/leHUH, conepkamuxcsa B Peectpe, ot
HECaHKIIMOHUPOBAHHOTO JOCTYMa, a Tak-
K€ OTBETCTBEHHOCTH 3a MOJHOTY JOCTO-
BEPHOCTU CBECHUN, BHOCUMBIX B PeecTp.

IIprHnmm obecriedeHUsT W TPHHATHS
Mep IO NPaBOBOW M WHOM 3amure 00IH-
yuTenel KOPPYMIIHOHHBIX WIN CBSI3aHHBIX
C KOppyHnuuel INpaBOHApYIIEHUH HMeeT
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orHomieHue K cT. 33 KonBenuuu OOH
MPOTHUB KOPPYIIMH, KOTOPOH MpexycMo-
TPEHO, YTO KaXJJ0€ roCylapCcTBO-Y4aCTHUK
paccMarpuBaeT BOSMOXKHOCTD BKIIFOYEHHUS
B CBOIO BHYTPEHHIOIO IIPABOBYIO CHCTEMY
HaJUIeKAIUX Mep I 00eCcIIeYeH s 3ally-
ThI JIOOBIX JIULI, KOTOPBIE JOOPOCOBECTHO
W Ha pa3syMHBIX OCHOBAaHMSIX COOOIIAIOT
KOMITETEHTHBIM OpraHaM O JIOOBIX (pak-
Tax, CBSI3aHHBIX C IPECTYIUICHUSIMH, TIPE-
YCMOTpeHHBIMU Hactosiiell KoneHuuein,
OT JF000r0 HECHPaBEeUIMBOIO OOpaILCHUs
[6], a Tarke cT. 21 3akona «O mpenort-
BpAILEHHN KOPPYIILMH», B COOTBETCTBUH
C KOTOPOH 3aKOH BO3JIaraet Ha AT€HTCTBO
MIPUHATHE MEP IO PaBOBOW 1 UHOM 3aI1u-
Te JHI[, J0OPOCOBECTHO COOOINAMOIIHNX O
BO3MOXKHBIX (DaKTax KOPPYILMOHHBIX WIIH
CBSI3aHHBIX C KOPPYMIHEH IpaBOHApyIIe-
HUSIX, 9TO MPeIyCMaTpHBAeT NMPUMEHEHNE
MPAaBOBBIX,  OpPTaHM3AI[IOHHO-TEXHHUYE-
CKUX U JIPyTHX HalpaBICHHBIX Ha 3aIUTy
OT TNPOTHBOIPABHBIX MOCSTaTENLCTB Mep
3amumThI [2].

[Mpuniun obecriedeHuss M MPUHATHA
Mep IO 3allUTe JHL, MOHEeCHnX yIepo
B pe3yibrare KOppyIHOHHbIX AEHCTBHN.
KiroueBbIM  cTaHmapToM —oOecrieyeHus
U NPUHATHS MEp IO 3aIlUTe JIHL, TIOHEeC-
mux ymepo B pesyibrare KOppyIiHOH-
HBIX JCUCTBUH, SABIAIOTCA 3aKPEIIICHHOE
B cT. 1 I'paskmaHCKOM KOHBEHIIMH O OOpB-
0e ¢ KoppymiHei nonoxenue 7], kotopoe
HAIIUIO CBOE OTpakeHHE B CT. 66 3akoHa
Vkpanusl «O MpesoTBpameHny KoppyT-
oun» [2].

[lpuHIMIT  OCYIIECTBICHUS  MEpo-
NIPUATUH, HanpapJIeHHBIX Ha (OPMHPO-
BaHHE B CO3HAHMU TI'PaKIaH HEraTHBHO-
O OTHOUICHHA K KOppynuuu. BakHoit
cocTaBsoniell paboThl CyOBEKTOB KOP-
PYIIMOHHOW  JESTEIBHOCTH  SBISETCS
OCYILIECTBICHAE MEpONpPUATHH, Hampas-
JICHHBIX Ha (OPMHpPOBAaHWE B CO3HAHUH
rpaXJaH HETaTUBHOTO OTHOLIEHUS K KOp-
pynuuu. TakuMd MepaMH MOTYT OBITh
pa3HooOpa3Hble BBICTYIUIGHUSI B CpEa-
CTBaxX MaccoBoil wuH(popmaryu, oOre-
CTBEHHBIE ONPOCHI U TaK Jajee, HallpaB-
JIeHHble Ha (OPMHPOBAHHE B CO3HAHUHU
rpakaH HeraTUBHOTO OTHOLIEGHHS K KOp-
pYILHUH, B COOTBETCTBHU C pa3padoTaH-
HOM «MeToAuKOi CTaHAapTHOTO Ompoca
10 YPOBHIO KOPPYMNINH B YKpauHe» [§].

[Ipunmun  ocymiecTBieHHS  Mepo-
MPUATHIA 10 KOOPJMHALUMK BBIMOJHECHHS
MEXIYHapOAHBIX 0053aTeIbCTB B cdepe
(hopMHpOBaHUS W peaM3aliil aHTHKOP-
PYIIIMOHHONW TIOMUTHKA W COTPYJHHYE-

CTBa C TOCYIapCTBEHHBIMH OpraHaMy,
HETPaBUTEIbCTBEHHBIMH OPTaHU3aLUIMHI
HMHOCTPaHHBIX TOCYNapCTB U MEXIyHa-
POAHBIMU OpraHU3AIMAMU.
3axoH YkpauHs! «O npenoTBpameHnn
Koppynuum» conepkut paszaen XII «Mex-
JTyHapOJHOE COTPYAHUYECTBOY, KOTOPHIM
YCTaHOBJIEH MEXIyHapOOHBIH 0OMEH
nHpOopManueil B chepe nperoTBpaIIeHust
1 TPOTHUBOAEHCTBHUS KOPPYIIIUU U TIpeN-
YCMOTPEHO, YTO KOMIIETEHTHBIE OpTaHbI
YKpanHbl MOTYT IPEIOCTABIATh COOTBET-
CTBYIOILIUM OpraHaM MHOCTpPaHHBIX rocy-
JIApCTB U MOJIy4YaTh OT HUX HH(OPMALIHIO,
B TOM YHCJIE€ C OTPAaHUYEHHBIM JJOCTYIIOM,
10 BOIPOCaM IPEAOTBPALEHUS U MPOTHU-
BOZICHCTBHS KOPPYILUH C COOIIOICHUEM
TpeOOoBaHUH 3aKOHOAATENILCTBA U MEKIY-
HapOIHBIX JIOTOBOPOB, COIIacue Ha 00s-
3aTeNbHOCTh  KOTOPBIX IIPEAOCTaBICHO
BepxoBHoii Panoit Ykpaunst [2].
Ipumepom MexTyHapOoIHOTO COTPY-
HUYECTBA  SIBISIETCS  TONIHCAHHBII
14.02.2017 . «Memopanaym o B3auMoO-
MIOHUMAaHUM M COTPYJHHUYECTBE MEXIY
HannoHanbHEIM areHTCTBOM MO Tpen-
yHIpexxaAeHHIo Koppynuuu 1 HanuoHnans-
HbIM  AQHTHKOPPYNIHOHHBIM  OPTraHOM
Pecniy6nuku Urtanus». OCHOBHOH 1ETIbIO
Memopangyma  SIBIS€TCS  IOOIIPEHUE
U YKpeIUIEHHE COTPYJHHYECTBA ITyTEM
MIPOBEJCHNSI B3aMMHBIX KOHCYJIBTAallWH,
obmena nHpopMaImel 1 onsITOM B 00I1a-
CTH NpEeRyNpexIeHus Koppynuuu [9].
BoiBoabl. Takum o6paszoM, mox BIH-
SIHUEM 33Ja4 JOKTPUHAJIBHOIO Pa3BUTHUS
0TEYECTBEHHOTO aJIMUHUCTPATUBHOTO
IpaBa ¥ NPaBOTBOPUYECKHUX (HaKTOPOB OCY-
LIECTBIIEHO HCCIIEIOBAHUE IPeIaraeMbIX
HaMU COBPEMEHHBIX NPHUHIIUIOB aAMUHU-
CTPaTHBHOTO MpaBa, KOTOPbIE OTPAXKAIOT
IIPaBOBOI MHCTPYMEHTapUil OpraHU3alul
nesitenbHOoCTH HanmoHanpHOTO areHTcTBa
[0 TIPEAOTBPAILCHUIO COBEPIIECHUSI KOp-
PYIIMOHHBIX M CBSI3aHHBIX C KOPPYIIIH-
el mpaBOHApYIIEHWH ITyTeM BBISBICHUS
U yCTpaHEeHHsS (aKTOPOB, ITO3BOJIFOLINX
COBEpIIATh KOPPYIIMOHHBIE aIMHHUCTPA-
TUBHBIE IPABOHAPYILEHUSL.
[IpeanoxeHHbIe NPHHIUIBL: TPUOPH-
TETHOCTU MPUHATHA Mep IMpeaylpexie-
HUSl KOPPYNUUOHHBIX aJMHHUCTPAaTUB-
HBIX MPaBOHApPYUICHUH; KOOpPAMHALUK
MEXIy CyObeKTaMH MPOTHBOACHCTBUS
KOPPYIIINH, OpTaHaMU TOCYJapCTBEHHOM
BJIACTH, OPTaHAMH MECTHOTO CaMOyIpaB-
JIEHNSI ¥ OOIIECTBEHHBIMU OOBEIHHEHHS-
MH B IEJISIX IPETyTIPEKICHHS, BBISIBICHUS
U yCTpaHEHHsS KOPPYNIHOHHBIX IIPaBoO-

HapyLICHUH; KOOPAMHALMH IEATENbHO-
CTH YNOMHOMOYEHHBIX MOApa3aeIeHUH
(IOMKHOCTHBIX JIMI[) MO BOMpOCAM Mpe-
JOTBPAILICHUS M BBISBICHHS KOPPYIILIHN;
obecrieyenne Bepenust EquHOrO rocymap-
CTBEHHOTO peecTpa JIUI, COBEPIIMBLINX
KOPPYMIMOHHBIC WM CBSI3aHHBIC C KOp-

pyniueil mnpaBoHapylIeHHs; obecneue-
HHS U IPUHATHS Mep TI0 TIPaBOBOH U HHOM
3amuTe OOMMYHTENCH KOPPYHIIMOHHBIX
WIH CBSI3aHHBIX C KOppyMiueil mnpaBo-
HAPYIICHUI; 00CClCYeHHS W IPUHSATHS
Mep IO 3all[UTe JHI[, MOHECIIHX YIIepo
B pe3ysibTare KOPPyHIUHOHHBIX ICHCTBUIA;
OCYILIECTBJICHHE MEPONPUATHH, HaIpaB-
JICHHBIX Ha (POPMHPOBAHHE B CO3HA-
HHM TPaXJaH HEraTHBHOTO OTHOLICHHS
K KODpYIILMH; OCYLICCTBICHHE MEpo-
HOPUSTHH [0 KOOPAMHALMU BBIIOTHECHHS
MEXIYHApOAHBIX 0053aTENbCTB B cdepe
(OPMHPOBaHUS U peanu3alui aHTHKOP-
PYILUOHHON MOJUTUKH, U COTPYIHHUYC-
CTBa C TOCYJapCTBEHHBIMH OpraHaMH,
HETPaBUTEILCTBEHHBIMH OPraHU3aIUsAMU
HHOCTPAHHBIX TOCYIApCTB U MEKIyHa-
POIHBIMH OPTaHU3aAlUsIMHU. DTOT CITUCOK
HE sIBIsETCs ucyepnbiBaomuM. OnHAKO
MPOAHAJU3HPOBAHHBIC U TPEAIOKEHHbIE
HAMH TPUHLHUIBL  Jal0T BO3MOXXHOCTB
chopmupoBarh 0o0lee MPEICTaBICHUE O
NpPUHLHIIAX JAesATeNbHOCTH HarmoHans-
HOT'O areHTCTBa 0 BOIIPOCaM NPEI0TBpa-
ICHHS] KOPPYIILIMK H CIyXaT cBoeoOpas-
HBIM METOJOJIOTHYCCKUM OPUCHTHPOM
JUISl abHEUIIero MCCIIeOBAHUS TPHH-
L[MIIOB aJIMHHUCTPATHBHOIO MpaBa Kak
YCIIOBHSL TPEAOTBPAILCHHUS] KOPPYITIIHOH-
HBIX MPABOHAPYIICHHIA.
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INPOIECYAJIbBHBIE HAPYIIEHMUA,
KOTOPBIE MOTI'YT BbITbh IPU3HAHBI
JOCTATOYHBIMHN OCHOBAHHUAMHN
JJIs1 BO3BPAIIEHUA OBBUHUTEJBHOI'O
AKTA U XOJATAWCTBA O IPUMEHEHUUA
HNPUHYAUTEJIBHBIX MEP MEINIIUMHCKOTI'O
NJIN BOCITUTATEJBHOI'O XAPAKTEPA
IHPOKYPOPY

Bacuauii KEJIUK,
acrupanT Kadeapsl YTOJIOBHOTO Hporecca
Harmonansroro yHuBepcutera «Onecckas I0puandeckas akaaeMusdy

AHHOTAINUA

B crarbse npoBoguTes MccieqOBaHUE IPOLECCyalbHbIX HAPYIIEHUH, KOTOPbIE MOTYT
OBITh IPU3HAHBI JOCTATOYHBIMI OCHOBAHHUSIMH ISl BO3BPAILCHUS! OOBUHHUTEIBHOTO aKTa
U XOZIaTaliCTBa MPOKYpOpY O NMPUMEHEHUM MPUHYIUTENBHBIX MEP MEIUIMHCKOTO WIIN
BOCIHMTATENIBHOTO Xapakrepa. Packpeita CyTh BO3BpalleHHs OOBHHUTENBHOTO aKTa M
XofaraiicTBa 0 MPUMEHEHUH MPUHYJUTEIBHBIX MEP MEAUIMHCKOTO MM BOCHHTATENb-
HOro Xapakrepa Ipokypopy. OG00IIeHb! U yTOYHEHbl OCHOBAaHMS BO3BpalleHHs 00BU-
HUTEIBHOTO aKTa M XoJaraiicTBa O MPUMEHEHUH NPUHYIUTEIBHBIX Mep MEIUIINHCKOTO
WJIM BOCIIMTATENILHOTO XapakTepa npokypopy. O60CHOBaHO, 4TO BO3BpalleHHe OOBUHU-
TEJILHOTO aKTa IPOKYPOpY (110 HHUIMATUBE Cy/a WK 110 HHULIUATHBE CaMOI0 IIPOKYpO-
pa) MpexyCMOTPEHO YKPaHHCKHM 3aKOHOZATEJIeM JIUIIb Ha CTaAUHU MOATOTOBUTEILHOTO
CyIeOHOTrO IPOU3BOJICTBA, YTO UCKIIIOYAET BO3MOXKHOCTh TIPUMEHEHHUS ATOU MTPOLIETY PhI
BO BpeMs CyieOHOro pa3duparebCTBa.

KnioueBble c10Ba: OOBHHHUTENBHBIN aKT, XONATaHCTBO O MPHUMEHEHUH MPHHYIH-
TEJIBHBIX MEP MEJUIMHCKOTO MM BOCIIMTATENIBHOTO XapakTepa, POKypop, YTOJIOBHOE
MIPOU3BOJICTBO.

PROCEDURE DISORDERS THAT MAY BE RECOGNIZED
BY SUFFICIENT REASONS FOR RETURNING THE ACCUSING
ACT AND REQUIREMENTS OF THE APPLICATION OF FORCED
MEASURES OF MEDICAL OR EDUCATIONAL
CHARACTER TO THE PROSECUTOR

Vasyl KEDYK,
Postgraduate Student at the Criminal Procedure Department
of National University “Odessa Law Academy”

SUMMARY

The article conducts a study of procedural violations that may be considered
sufficient grounds for the return of the indictment and the petition for the application of
coercive measures of a medical or educational nature to the prosecutor. The essence of
the return of the indictment and the application for the application of coercive measures
of a medical or educational nature to the prosecutor is disclosed. The grounds for the
return of the indictment and the petition for the application of coercive measures of a
medical or educational nature to the prosecutor are summarized and specified It has been
substantiated that the return of the indictment to the prosecutor (at the initiative of the
court or at the initiative of the prosecutor himself) is provided by the Ukrainian legislator
only at the preparatory court proceedings, which excludes the possibility of applying this
procedure during the trial.

Key words: indictment, petition for application of coercive measures of medical or
educational nature, prosecutor, criminal proceedings.
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IHocTanoBku npodiemMsl. Borssinenue
MpOLIECCyaNbHbIX HAPYIICHUH, KOTOphIE
MOTYT OBITh TPH3HAHBI JOCTATOYHBIMHU
OCHOBaHMSIMH JIJIsl BO3BpAIICHHUsT OOBUHH-
TENBHOTO aKTa M XOJaTaliCTBa O MpHMEHe-
HUW NPUHYIUTETIBHBIX MEP MEAUIITHCKOTO
WA BOCIIUTATEILHOTO XapaKTepa MPOKy-
POpy, ABJSIETCS TapaHTHEN OCBEAOMIIEHHO-
CTH O TaKUX BO3MOXKHOCTSIX W TIOCTPOECHUS
COOTBETCTBYIOILECH IPETEHIIMO3HOM TaKTH-
KH B yTOJIOBHOM TIPOU3BOJICTBE.

AKTyaJbHOCTH TeMbI  HCCJIeI0-
BaHHUSl  TOATBEPXKIACTCS  CTENCHBIO
HEPACKPBITOCTH 3asBJICHHOTO IpeaMe-
Ta HCCIEAOBAaHUs, €ro (pparMeHTapHOrO
HCCIICIOBAaHHSI U YaCTHYHOTO OCBEIICHUS
B TEOPUU YTOJIOBHOTO mpoIiiecca.

CocrosiHue wucciaenopanusi. Hayu-
HBI aHaIU3 MPOOIeM MPOIECCyanbHBIX
HapylICHUH, KOTOPhIE MOTYT OBITH TPH-
3HaHbl JOCTaTOYHBIMH  OCHOBaHUSIMH
JUTSL BO3BPAILEHNSI OOBHHUTEIHHOTO aKTa
W XOAaTaiCcTBa O MPUMEHEHUH NPHHYIN-
TENBHBIX MEpP MEIUIMHCKOTO WM BOC-
MMUTATENIBHOTO ~ XapakTepa IPOKypopy,
OCYIIECTBISIETCS] OTACIBHBIMH YYCHBIMHU.
Cpenu nux O. Anenun, B. [onuapenxo,
T. Jlyxamkuna, A. baynun, JI. JloGou-
ko, M. lllymuno, U. I'mosrok, C. [dsgayk,
O. Karunna, B. Kpymmnackuii, B. Konon-
qguH, B. Koponb, A. Kyuunckas, B. JIbiceH-
ko, B. Jlynuk, JI. Maruex, 1. Hazapos,
B. Hop, B. PoxnoBa, JI. CaBuukui,
H. Cu3as, A. Topbac, I. Ycarsrit u ap.

Ieasio u 3aga4eii cTaTbu SBISETCS
HCCIIEIOBaHHE NPOLECCYabHBIX Hapy-
LICHU, KOTOPbIE MOTYT OBITh MpPU3HAHbI
JIOCTAaTOYHBIMH OCHOBAHUSIMH JJIsI BO3-
BpalleHNs] OOBUHUTEIHHOTO aKTa U XOJia-
TalCTBa O MPUMECHEHHH IPUHYIUTEIBHBIX
Mep MEIUIMHCKOTO MM BOCIUTATEIHHO-
TO Xapakrepa MpoKypopy.

H3y0:xeHe 0OCHOBHOIO MaTepHuaJia.
Cya IOIDKeH POBEPUTH OOBUHHUTETBHBII
aKT, XOJIaTaliCTBO O TPUMCHCHUHU TIpH-
HYIUTEIBHBIX MEp MEAWIMHCKOTO WIIN
BOCITIMTAaTEIFHOTO ~ XapakTepa OTHOCH-
TEIBHO COOTBETCTBHS WX TPEeOOBAHUSIM
VYTOJI0BHOTO MPOLIECCYATBHOTO KOJIeKca
Vkpaunsl (ganee — YIIK VYkpaunsr) [1].
ITo pe3ynbraTam Takoil mpoBepKu BO Bpe-
Msl MOATOTOBHUTEILHOIO TPOU3BOACTBA
BBIIICYTOMSIHY ThIX MPOIIeCCYaTbHBIX
JIOKYMEHTOB CyJl IPUHUMAET OJHO U3 CJie-
JYIOUIUX PEIICHUMN:

1) o BO3BpamIeHUH 3TUX JOKYMEHTOB
NIPOKypOpy;

2) 0 Ha3HAYEHNH YTOJIOBHOTO IPOU3-
BOJICTBA K CyIeOHOMY pa3OHpaTesbCTBY.

BykBanpHOE TOJKOBaHHE OTIEIBHBIX
MOJIOKCHU ~ MHCTHTYTa  BO3BPALICHUS
OOBHHHUTEIBHOTO aKTa M XOjaraiicTBa O
MPUMEHEHUH TIPUHYIUTENIBHBIX MEp MEIH-
LHCKOTO MJI BOCIIUTATENIBHOTO XapaKTepa
MIPOKYPOPY MO3BOJISIET KOHCTATUPOBAThH €TO
CYIIIHOCTh, KOTOpasi BBIPaXaeTcs B MPO-
BE/ICHUU YTIOJTHOMOYEHHBIMH CYOBEKTaMI
YTOJIOBHOTO TIpOIEcCa IMPOIECCYaTbHBIX
nelicTBHH, 6e3 mmpaBa cOOpa HOBBIX JOKa3a-
TEITbCTB, C [EJBI0 YCTPaHEHNS BBISBICHHBIX
CYZIOM CYIIIECTBEHHBIX HapyIICHUH YTOIOB-
HOTO NPOLIECCYaTbHOIO 3aKOHA.

Lenbto 3TOro MHCTHTYTA, KOTOpast 00y-
CIIABJIMBACT €ro CYIIHOCTh, SIBISIETCS BOC-
CTaHOBJICHHE MPAaB YYACTHUKOB yTOJIOBHO-
r0 CYJOMpPOU3BOJCTBA, B TOM YHCIIE TpaBa
0OBHHSIEMOTO Ha CYICOHYIO 3aIUTY U IPaBa
MOTEPIIEBIIIET0 HA JIOCTYI K MPABOCYIHIO.
[IporeccyanbHble TPEOOBAHUS K COAEpIa-
HUIO OOBMHHTEIHFHOTO aKTa COIEPIKaTcst
B cT. 291 VIIK Ykpaunsl. HecoorserctBue
9TUM TPeOOBAHMSM SIBIISIETCSI OCHOBAHHEM
JUISl BO3Bpara OOBHHHTENHHOIO aKTa Ipo-
Kypopy. Takoro ImyTH NpHICPKUBACTCS
u cyaeOHas mpakthka. CTOMT 3aMeTHUTh,
4YTO Cyl, BO3Bpamias OOBHHHUTEIbHBIM
aKT 10 OCHOBAHHIO, MPELyCMOTPESHHOMY
. 5 4. 1 ct. 291 VIIK Ykpaunsl, He JOHKEH
JIaBaTh YTOJIOBHO-TIPABOBYIO OLICHKY Jies-
HUSL JIAIA, & TAK)KE OLCHKY J0Ka3aTesbCTB,
XOTS 3TO UMEET MECTO Ha TpakThke. Heon-
HO3HAYHOM SIBJISIETCS TAKoKe CyaeOHast Impak-
THKa 10 BO3BpaTy OOBHMHHTEIILHOTO aKTa
MPOKYpOpY Ha OCHOBAaHMH HECOOTBETCTBUS
peectpa  JIOCYIEOHOTO  pacciieIOBaHUS
comacHo cT. 109 YIIK Ykpaunsl.

Vuensii B. Konoguns cuwmraet, 4ro
CyIl BO BpeMsl MOJATOTOBUTEIBHOTO MPOU3-
BOJICTBA BIIPaBe MMPOBEPUTH TONBKO (HaKT
HAJIMYUsl peecTpa MaTepHajoB A0CyaeO-
HOTO paccilelOBaHusA, a HE €r0 COIepKa-
Hue. Tak, OTCYyTCTBHE peecTpa SBISCTCS
0e3yCIOBHBEIM OCHOBAaHMEM JJIsi BO3Bpa-
Ta OOBHHHTENBHOTO akTa (WM APYroro
HUTOTOBOTO JOKyMEHTa) IIPOKYypopy Ha
opabOTKY, OIHAKO HEITOCTATKH B CaMOM
peecTpe He MOTYT OBITh pacleHEHBI Kak
OCHOBaHME JUIsl TAKOTO CyAeOHOTrO pellle-
Hus [2, c. 9]. B cBoro ouepens, A. Topbac
oOpalaeT BHUMaHHE Ha MPOTHBOPEUHE
HOpPM, TPEIyCMAaTPUBAIOLINX MOPSIOK
Bpy4€HHs KOMHH OOBHHUTEIHHOTO aKTa
00BHHAEMOMY. YUYEHBI OTMEYaeT, YTo,
C OJIHO¥ CTOPOHBI, COITTACHO TPEOOBAHUSIM
ct. 293 VIIK Ykpausbl, IpOKypop OJHO-
BpPEMEHHO C Ieperadeii 0OBUHHUTEIFHOTO
aKTa B CyJ ITOJ] PacCIHCKy IPEIOCTaBISIET
ero konuro o6BuHsieMoMy. CoracHo ke

m. 3 4. 4 ct. 291 VIIK Ykpaunsl, k 00Bu-
HHUTEIBHOMY aKTy IpWJIaraercs pacruc-
Ka I0Z03PEBAEMOr0 O IMOJYYEHHH 3TOTO
OOBMHHTENILHOTO aKTa, KOTOpas TakKxke
HAaIpaBIsETCs B CY/. A 3TY PaCIUCKY Mpo-
KypOp MOXET HOIyYUTh TOIBKO OJJHOBpE-
MEHHO C HalpaBJIeHHEM OOBHHHUTEIHLHOTO
akTa B cyA. To eCTb HEBO3MOXKHO OJHO-
BPEMEHHO HAIpPaBUTh OOBUHHUTEIHHBII
aKT BMECTE C MPUIIOKECHUSIMH H MOTYIUTh
pacIUCKy, CHa4aja IMPOKYpOp MOIYydUT
PACHMCKY M TOJBKO TOTJA HAIPAaBUT BCIO
JOKYMEHTAlLMI0 B cyd. B cBa3u ¢ stum
A. TopbOac npuxomuT K BEIBOAY, YTO B JaH-
HOM Clly4ae HCIIOJb30BaHHE TEPMUHA
«omHOBpeMeHHO» B cT. 293 VIIK VYkpa-
WHBI SBISIETCSI HEKOPPEKTHHIM [3, c. 91].
Bce T mpomeccyanbHbie TpeOOBaHU
cBs13anbl co cT. 6 KomBenmuu «O 3amu-
T€ TpaB 4YeI0BEKa M OCHOBHBIX CBOOOIY,
Te yKa3aHo, YTO KaXIbI OOBHHSIEMBII
B COBEPUICHHH YTOJOBHOTO IIPECTYyILIe-
HUSI IOJDKEH OBITh HEMEIJICHHO H ITOpOo0-
HO NPOUH(OPMHUPOBAH HA MOHSATHOM €MY
A3bIKE O XapakTepe U MPUYMHE BbIBHHY-
TOTO MPOTHB HEero 0OBHHEHUs [4].

XapaKkTepucTHKa YTrOJOBHBIX IIPO-
LIECCYaJIbHBIX OTHOLICHWH, BO3HHMKAIO-
IIMX [PU BO3BPAIICHUH OOBUHUTEIHEHOTO
aKTa U XOJaTaiicTBa O MPUMEHEHUH HpU-
HYIUTEIBHBIX MEp MEIUIMHCKOTO WM
BOCTINTATENIFHOTO XapakKTepa IPOKypopy,
3aKJIIOYAETCS B CIICAYIOIIEM:

1) ocHOBaHMEM BO3HHUKHOBEHHS yTO-
JIOBHBIX MIPOIIECCYAIbHBIX OTHOIIEHHUH 110
BO3BpaTy OOBHHMTEIBHOTO aKTa M XoJa-
TaiicTBa O NPUMEHEHUH IPUHYIUTEIBHBIX
Mep MEJUILHCKOTO MJIM BOCITUTATENILHO-
TO XapakTepa NpOKypopy sSBIAIOTCS Hapy-
IICHMS, JIONYIICHHBbIE Ha J0CyneOHOM
MPOU3BOJICTBE, KOTOPBIC CyI CaMOCTOS-
TEJBHO YCTPAHUTh HE MOXKET;

2) HapyUIeHUs, BBIIBICHHBIE CYIOM,
Kacaromyecs peaan3alydd IpaB ydacT-
HUKOB YTOJIOBHOTO CYZOIPON3BOJICTBA,
SIBJISIFOTCS TIPETIITCTBHEM TSI pACCMOTpe-
HUSI YTOJIOBHOTO MIPOM3BOJICTBA IO CyIIle-
CTBY M HE CBS3aHbI C IIOJIly4E€HHEM JI0Ka3a-
TEJILCTBEHHOH HH(OpMaLUHY;

3) 00bEeKTOM Ha3BaHHBIX IpoOIleC-
CyaJlbHBIX OTHOIIGHHWIl 10 BO3Bpary
OOBMHHTENIBHOTO aKTa M XojaraiicTBa
0 TPUMEHEHUHM NPUHYIUTEIBHBIX Mep
MEIUIIMHCKOTO WM BOCIHUTATEIHHOIO
XapakTepa MPOKypopy sBisieTcss HH(Op-
Manus, oOHapy>KeHHasi CyIOM Ha IMOATO-
TOBHUTENIFHOM CyZIeOHOM 3aceaHuH;

4) IpaBOOTHOIIEHHUS XapaKTePU3YIOT-
Cs1 MHOTOCYOBEKTHBIM COCTaBOM;



5) mnyOJIMYHO-TIPaBOBOH  Xapakrep
9TUX MPABOOTHOLICHUH.

AHanu3 OCHOBaHMH BO3BpAIlCHUS
OOBMHHTENIBHOTO aKTa M XojaraiicTsa
0 MpPUMEHEHHHM NPUHYIUTEIBHBIX Mep
MEIUIIMHCKOTO WM  BOCIHUTATEIHHOTO
XapakTepa IMpOKypopy MO3BOJISIET T'OBO-
PHTB O CIEIYIONINX UX MPU3HAKAX:

— IO CBOEH CYTH OHHM HEOIHOPOIHBI:
OJIHM M3 HUX COAEpKaT yKa3zaHWe Ha Ipo-
LecCyallbHbIe HapyIIeHWs, IOIyIICHHbBIE
opraHami J0CyneOHOro pacciefoBaHus
B XOJIe ZI0CY/IEOHOTO pacciieJOBaHUsS yro-
JIOBHOTO TIPOU3BOJICTBA, IPYTHE — HA MHBIE
00CTOATENBCTBA, HE CBS3aHHBIE C OTCTY-
wieHusmMu ot Tpedosanuii YIIK Ykpaunsr,

— HE3aBHCHMO OT MX Xapakrepa JaH-
HBIE 00CTOSTENBCTBA MPEISITCTBYIOT pac-
CMOTPEHHIO YTOJOBHOTO IPOU3BOACTBA
1, TIOCKOJIBKY HE MOTYT OBITh yCTPaHEHbI
CyIOM HETIOCPEICTBEHHO B CyIcOHOM
3acedaHuy, WCKIIIOYAlOT BO3MOKHOCTH
BEIHECEHHSI 3aKOHHOTO, 00OCHOBAaHHOTO
U MOTHUBHMPOBAHHOTO PELIEHUs IO CyIIe-
CTBY YTI'OJIOBHOTO IIPOU3BOJICTBA,;

— OHM MMEIOT XapakTep MpeoIoJICHNs,
TO €CTh MOT'YT OBITh ()aKTHUYECKU yCTpaHe-
HbI YIIOJHOMOYCHHBIMH Ha TO CyObeKTa-
MH TI0CJIe BO3BPAILEHUsST OOBUHUTEIIBHOTO
aKTa U XOZIaTaiicTBa O MPUMEHEHUH IPHUHY-
JUTENBHBIX MEP MEAUIMHCKOTO WM BOC-
MIUTATEIFHOTO XapaKTepa MPOKypopy.

B xaxnoil crpaHe Mupa, HE3aBUCH-
MO OT NIPHHAUISKHOCTH K TOW WM WHOM
MIPAaBOBOM CHCTEME, MPOIECC «BO3Bpallle-
HHS YTOJIOBHOTO MPOM3BOZACTBAY» BBI3bIBAJ
U TIPOJOJDKAET BBI3bIBATH OOMNbBIINE TPY/-
HOCTH B NPaBONPUMEHUTEIEHON JeATelb-
Hoctu. Tak, Jiroboe BO3BpalleHHE Bceraa
[POTHUBOINOCTABIISIIOCH CIIEZICTBEHHBIM
omuOKaM, HEOOOCHOBAHHBIM U HeECIpa-
BEJUIMBBIM YTOJOBHBIM IIPOLECCYaTbHBIM
pEIIeHusIM, OHOBPEMEHHO OBLIO OCHOB-
HOM TrapaHTHeH M 3(QQEKTHBHBIM Cpel-
CTBOM HPHHATHS OOOCHOBAaHHBIX W MOTH-
BHPOBAHHBIX MPOLECCYAIBHBIX PEIICHUI
JUTSL JOCTVDKEHUS TIeM U PEeIleHus 3a/1ad
YTOJIOBHOTO CYJONIPOU3BOJCTBA, YTO IOJI-
TBEPXKIACTCS IPAKTUKOW IPaBOOXPaHHU-
TENBbHBIX M MPAaBO3AIUTHBIX MHCTUTYTOB
MPaBOBBIX, IEMOKPATHYECKUX CTPaH MHpA.

Heiicteytommum ~ YIIK  Ykpaunst
OT/IEIBHO B MOJIHOM 00BEME HE PETYCMO-
TpeHb! TPEOOBAaHUS K COAEPKAHHUIO XOIa-
TaiicTBa O NMPUMEHEHUH NPUHYIUTEIBHBIX
Mep MEAWIMHCKOTO WJIN BOCTINTATEIHHOTO
xapaktepa. B 4. 1 ct. 292 VIIK Vkpausst
yKa3aHO, YTO XONAaTaiCTBO O MpHUMEHe-
HUM TIPpUHYOWTEIBHBIX Mep MEIWIHH-

CKOTO WJM BOCIIMTAaTEJIbHOIO XapaKrTepa
JIOJDKHO COOTBETCTBOBAaTh TPEOOBAHMAM
ct. 291 VIIK Ykpaunsl. Kpome toro, xona-
TaliCTBO O MPUMEHEHUH MPUHYUTEIBHBIX
Mep BOCITHTATEIFHOTO XapakTepa J0KHO
comepxarh MH(GOpPMALMIO O Mepax BOC-
MUTATEIFHOTO XapakTepa, KOTOphIe Mpen-
JaraeTcs IPUMEHHTb, a XOJIAaTalCTBO O
MPUMEHEHUH TIPUHYIUTEIBHBIX MEp MEIN-
IIUHCKOTO XapakTepa — HH(MOpMalHUo O
NPUHYAUTEIEHOH Mepe MEIUIIMHCKOTO
XapakTepa, KOTOPYIO IIpe/yIaracTcst IpH-
MEHHTb, a TAKKE MO3ULIHIO OTHOCUTEIIBHO
BO3MOXHOCTH O0ECIIeUeH s y4acTHs JIHIa
B IPOM3BOJICTBE 110 COCTOSHHUIO 3710POBbS
(4. 2 ct. 292 VIIK VYkpauHsl). Y4HTHI-
Basg crenuduKy npeaMera JOKa3bIBaHHs
B YTOJIOBHOM IIPOM3BOJCTBE O MPHMEHE-
HUHY TIPUHYIUTSIBHBIX MEP MEIUIIMHCKOTO
[5, c. 13] wm BocnUTaTEIHHOTO XapaKTe-
pa [6], npencrasnsieTcs nenecoodpa3HbIM
pa3paboTaTh U MPeIyCMOTPETh B OTIENb-
HbIX cTarbsax YIIK Ykpaunsl TpeOoBaHMs
K COIEP)KaHHUIO YKa3aHHBIX XONATalCTB.

Henicteyromuit  YIIK VYkpaunsl He
npegycMarpuBaer (GopMy, B KOTOPOH
JIOJDKHO HOJIaBaThCsl XOAAaTalCTBO CTOPOH
0 BO3BpAILlCHUH HPOLECCYalbHBIX JOKY-
MEHTOB IpOKypopy. Ha mpakTuke Taxoe
XOJaTaiicTBO, Kak IIPaBHUIO, ITOJAETCS
B nucbMeHHON Qopme. ITo pesynsraram
paccMOTpeHus XojaTaiicTBa O BO3Bpallie-
HUM OOBHMHHTENHHOTO aKTa, XOAaTaicTBa
0 TIPUMEHEHWH NPUHYIUTEIBHBIX Mep
MEIUIIMHCKOTO WJIM  BOCIUTATEILHOTO
XapakTepa IPOKYpOpy CyIl BBIHOCUT OJJHO
U3 CIIEYIOMNX TOCTaHOBICHHH]:

1) 06 oTka3e B y1OBIETBOPCHUH XOJ1a-
TalCcTBa;

2) 0 BO3BpaIIeHUU OOBHUHUTEIHLHOTO
aKTa, XOIaralcTBa O MPUMEHEHHH MNpH-
HYIUTEIBHBIX MEp MEIUIMHCKOTO HWIIH
BOCIIUTATEIIFHOTO XapaKTepa MPOKypopy.

Takoe pemeHre TpagUIOHHO COCTO-
UT U3 TPEX YacTen:

1) BBOmHOI. Bo BcTynurensHOH
YaCcTH OTMEUAIOTCA: JaTa U MECTO BbIHE-
CCHUsI ONpE/ENeHNs; Ha3BaHUE U COCTaB
Cyla, HaMMEHOBAaHHE ceKperaps cyneo-
HOT'O 3ace/laHusl; HaMMEeHOBaHUE (HOMep)
YIOJIOBHOTO TNIPOM3BOACTBA;  (hammns,
UM, OTYECTBO I003PEBAEMOr0, OOBH-
HSEMOT0, TOf, MECALl U JIEHb POXKICHUS,
MECTO KHTENbCTBA; 3aKOH 00 yrOJIOBHOM
OTBETCTBEHHOCTH, ITPeIyCMaTPUBAIOIINHA
YTOJIOBHOE IIPECTYIUIEHHE, B COBEpIIIe-
HHU KOTOPOTO OOBHHSETCS JIMIO; CTOPO-
HBI YTOJIOBHOTO IPOM3BOJCTBA U JIPyTHE
YYaCTHUKH Cy[eOHOTO POU3BOJICTBA,
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2) MOTHBHPOBOYHOW. B MotuBupo-
BOYHOI 4YacTH YKa3bIBAIOTCS OCHOBAHUS
Y MOTHBBI HalIPaBJICHUS] OOBUHUTEIHLHOTO
aKTa, XOIaTalCTBa O MPUMEHEHUH TIPUHY-
JUTENBHBIX MEpP METUIIMHCKOTO MJIH BOC-
MUATATEIHHOTO XapaKkTepa IPOKYPOpPY;

3) pesomoTuBHOH. B  pesomoTus-
HOW YacTH yKa3bIBaeTCsI BBIBOJ cyma 00
OTKa3e B YIOBIETBOPCHHU XOAATalCTBa
7100 O ero YJOBIETBOPEHUH U BO3BpAIIle-
HAW OOBHHHUTEIILHOTO aKTa, XOIaTaliCTBa
0 TPUMEHEHWH NPUHYIUTENBHBIX Mep
MEIUIMHCKOTO WJIM  BOCIIHTAaTEIEHOTO
Xapakrepa HpPOKypopy; CPOK M TOPSIOK
BCTYIUICHHS OIPEICICHUSI B 3aKOHHYIO
CHITY Y MOPSIIOK €ro 00KaIoBaHusl.

Msyuenue
MPAKTUKH 10 BOMPOCY WHHUIUHUPOBAHUS
MIPOKYPOPOM BO3BpAILEHHUS €My OOBHHHU-
TEJIFHOTO aKTa [TOKA3bIBALT, YTO IPUINHOI
MIPUMEHEHUs 3TOH MpPOUEAYpHI, KaK Ipa-
BWJIO, SIBJISIETCSI HECOOTBETCTBHE OOBH-

MPaBOMIPUMEHUTEILHON

HUTEJIBHOTO aKTa TpeOOBaHWSIM 3aKOHa
OTHOCHTEIIBHO ero (hOpMBI U COZICPIKaHUSL.
OnHako, KaK y’Ke 0TMe4ajoch, 1eHCTBYIO-
it YIIK Ykpaunsl Takoil BO3MOXHOCTH
IIPOKypOpa BooOILIe HE IIPEyCMaTPUBALT,
HO, KaK IOKa3bIBAeT MPAKTHKA, CIy4acB
YCTaHOBJIEHHSI CAMHUM IIPOKYPOPOM OCHO-
BaHHUH JUT BO3BpAILICHUSI OOBUHHUTEIIEHO-
TO aKTa JOCTATOYHO MHOTO, C 3TOH IIETIBI0
HCTIONIB3YETCSI MEXaHU3M 3asIBICHHS TIPO-
KypOpOM COOTBETCTBYIOIIETO XOfaTal-
CTBa O BO3BpAICHWH OOBHUHUTEIHHOTO
aKTa B CBSI3U C HECOOTBETCTBHEM Tpebo-
BaHUAM 3akKoHoaatenbeTBa [7; 8]. Takue
XOZaTalicTBa NMPOKYypOpa JOJDKHBI OBITH
00OCHOBaHHBIMH ~ MaTepHalaMH  yro-
JIOBHOTO TPOU3BOJCTBA M CCBUIKAMH Ha
HopMbl YIIK YkpauHsl, IOCKONbKY HEBBI-
TIOJTHEHHE ITUX TPEOOBAHUH BIICUET OTKA3
B UX Y/IOBJIETBOPEHUH CYIOM.

AHanu3  TIOCTAHOBICHHWH  CY/IOB
MEepPBOM WHCTAaHIIMA O BO3BpAIlCHUHN
OOBHMHMTENBHOTO  aKTa, XojaTaicraa

0 TIPIMEHEHNH NPUHYAUTENBHBIX Mep
MEIMIMHCKOIO MM BOCIHTATEILHOIO
XapakTepa IMpoKypopy HoKa3al, 4YTo Hau-
Ooyiee pacHpOCTPaHCHHBIMH OCHOBAHU-
SIMH JI1s1 BO3BPALICHUSI TIPOKYpPOPY yKa-
3aHHBIX IPOIECCYANbHBIX JOKYMEHTOB
SIBIISIIOTCSL CIIETYOLIHE:

— B OOBHMHMTEILHOM aKTe, XojaTai-
CTBE O TNPUMEHEHUH MPHHYIUTEIHHBIX
Mep MEIHUIIMHCKOTO WU BOCIUTATEIHHO-
TO XapakTepa OTCYTCTBYET POPMYITHPOBKA
00BHHEHHS B ToHMMaHuu 4. 2 ¢T. 291 YIIK
VYKpauHBI, TOCKOJIBKY OHO H3JIOKEHO HE
KOHKPETHO, HE COIEPXKUT JETaIbHOTO
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OIKCAHMS BCEX DJIEMEHTOB COCTaBa yro-
JIOBHOTO NPABOHAPYILEHHUS;

— OOBUHUTENBHBIA aKT, XOJaTalCTBO
0 TPUMEHEHUU MPUHYIUTENbHBIX MeEp
MEIUIMHCKOTO WM  BOCIHTAaTEIbHOTO
XapakTepa COCTaBJICHBI CIIEOBATENEM,
MIOANKCAaHbl IPOKYpOpPOM, HO HE 3aBepe-
HBI TepOoBOIl medaThio, K HUM HE MpH-
JIOKEHBI JTOKyMEHTHI, MTOATBEPIKIAIOIINe
ITOJTHOMOYHSI TIPOKYpPOpa OTHOCHTEIHHO
YTBEPKACHHUsI OOBUHATEIFHOTO aKTa YN
XOJIaTalCTBa;

— OOBUHUTENBHBIA aKT, XOAaTalCTBO
0 TPUMEHEHMU MPUHYIUTENBHBIX Mep
MEIUIMHCKOTO MM BOCIHTATEILHOTO
XapakTepa He CoIepikaT CBEIeHUI O Mpu-
BJIEIEHUH MPEICTABUTENS MOTEPIEBIIIETO,
U B HEM HE yKa3aHbI JaHHBIE, IPEIYCMO-
TpeHnsle B 1. 3 4. 2 cT. 291 VIIK Vkpa-
HHBI;

— OOBUHHUTEJIBHBIA aKT, XOAaTalCTBO
0 TPUMEHEHHH MPUHYIUTEIbHBIX Mep
MEIUIMHCKOTO WJIM  BOCIIUTAaTEIEHOTO
XapakTepa He CozlepKaT AaThl UX COCTaB-
JIEHUSI ¥ yTBEPKACHHUS;

— B OOBHHHTEIIBHOM aKT€ HE yKa3aHbI
MIOJTHBIE AHKETHBIE JAHHBIE U CBEICHUS O
(haKTUUECKOM MPOKUBAHUH OOBUHIEMOTO;

— B OOBMHHTENIBHOM aKTe, XoJaTai-
CTBE O TNPUMEHEHHH MPUHYIUTEIBHBIX
Mep MEIUIUHCKOTO WM BOCIINTATEIFHO-
TO XapakTepa He yKa3aHbl aHKETHBIE JaH-
HBIE TOTEpPIEBIIETO W HE YCTAHOBJICHO
ero (paKTUIeCcKOe MECTOXKUTEIHCTBO;

— K OOBHHHTEIFHOMY aKTy, Xonaraii-
CTBYy O NPUMEHEHHMH MPUHYIUTENBHBIX
Mep MEIULIUHCKOTO MM BOCIUTATENBHO-
TO XapakTepa He MPUKPEIUICHbI PaCTIUCKI
OOBHMHSIEMOT0 M €ro 3alllUTHUKA O IOJy-
YEHUU KONMUM OOBMHMTEIBHOIO aKTa HIIH
XO0JIaTaliCTBa;

— B OOBMHHTENIHOM aKTe, XoJarTai-
CTBE O TPUMEHECHHH MPHUHYIUTEIBHBIX
Mep MEAMIIMHCKOTO WJIM BOCIIHTATelNlb-
HOTO XapakTepa W NPHIOKEHHUIX K HUM
OTCYTCTBYIOT CBEJCHHUSI O TPHUBICYCHUHN
3alIUTHHUKA, yJacTHe KOTOpPOTo, B COOT-
BercTBUM co cT. 52 VIIK Vkpaunsl, sBis-
ercs 00s3aTeIbHbIM;

— UHbIE pa3lIuHbIE HEJOCTATKU pee-
CTpa MaTepuajoB A0CYIeOHOro paccieno-
BaHus [9].

ITo muenuro B. Jlynuka, ocHOBaHHU-
€M JUIi BO3BpalleHHs OOBHHUTEIHHOIO
aKTa, XofaraiicTBa O NPUMEHEHUH IpH-
HYIUTETIBHBIX MEpP MEAWIMHCKOTO FIIN
BOCIIMTAaTEIEHOTO  XapakTepa SIBISIETCS
YCTaHOBJIEHHE CYIOM CYIIECTBEHHBIX
(dopmanbHBIX HapylleHuH TpeboBaHM

VIIK VYkpaunsl. [lon cyniecTBeHHBIMU
(GopManbHBIMM HapyLIEHUSMH YTOJOB-
HOTO TIPOLIECCYaJIbHOTO 3aKOHA ClIeyeT
[IOHMMAaTh OTPAHUYCHUS WIN JIUIICHHUS
IpaB yYaCTHUKOB TPOM3BOJACTBA HJIM
HapyUICHUs] YCTAHOBJICHHBIX 3aKOHOM
TpeboBaHui K GOopMeE U COIEPIKAHHUIO YTO-
JIOBHBIX IIPOIIECCYaIbHBIX aKTOB, HE Kaca-
IOIINXCS BCECTOPOHHOCTH W TTOJHOTHI
IIPOBEJICHHOTO JOCYAeOHOr0 paccienoBa-
HUSI, ¥ KOTOPbIE MOXKET YCTPaHHUTh HEIo-
CpPEIICTBEHHO IPOKypop 0e3 mpoBeneHus
cleCTBeHHBIX nericTBuii [10, c. 15].

Kak ormeuaer JI. IloHomapenko,
caMbIMH PaclpOCTPaHEHHBIMH Hapyllle-
Husimu HopMm YIIK Vkpaunbl, KoTOpbIE
CO3MAI0T OCHOBAaHMS JUIsS BO3BpALCHHS
OOBUHHTENIFHOTO aKTa MPOKYpOpY, SIBIIS-
IOTCSI CIIEAYIOIHe:

— OOBHMHHTENBHBIN aKT HE MOANNCAH
MIPOKYPOPOM, KOTOPBIH €ro yTBEp.Iw,
WM BOOOIIIE UM HE YTBEPIK/ICH;

— OOBHHHTENBFHBIN aKT HE COACPIKHUT
CBEJICHHH, HEOOXOAUMBIX Ul TOTO, YTO-
Obl OH OBLI IPU3HAH 3aKOHHbIM;

— B OOBHHHTEIILHOM aKT€ OTCYTCTBYET
U3JI0KEHHE OOCTOSTENILCTB YrOJIOBHOTO
MPaBOHAPYLICHHUS;

— peecTp MarepHaloB J0CYyAeOHOro
paccienoBaHus He MOANUCAH JIUIIOM, €T0
COCTaBUBILHUM;

— OOBMHHTENBHBIH aKT HE OBLT BpyUeH
3aIUTHHUKY ¥ (W) OOBUHIEMOMY;

— K OOBHHHUTEIBHOMY aKTy roOasiie-
Ha pacmlucKa O TOJNyYeHUH KOIHWH 0OBH-
HHUTEIIBHOTO aKTa, TIPaKIaHCKOTO MCKa
U peecTpa MaTepHaloB J0CyAeOHOro pac-
CJIe/IOBaHUS, HO OH HE IOJIHUCAH IO0J0-
3peBacMbIM, YTO CTABHUT IO COMHEHHE
BOOOIIIE TOTy4YeHUE UM KOTIUH YKa3aHHBIX
B pacmucke T0KyMeHToB [11; 12].

B cBoto ouepenp, A. Komapauikas
u B. PaguoHOB OCHOBaHUS A BO3Bpa-
IeHUST OOBUHUTEIHHOTO aKTa Pa3ieisioT
IO CJIC/TYFOIIIIM HaIlPpaBICHISIM:

1)  opraHuW3aIMOHHO-(OPMATEHOTO
Xapakrepa;

2) wnecoorBercTBHe HopMam YIIK
Vkpaunnsl (cT. cT. 291, 293, 109, 110 VIIK
VYkpauHbl);

3) HecomIacoOBaHHOCTh MEXIY CO00it
PaBHBIX 0 3HAYEHHUIO 3aKOHOAATENIBHBIX
aKTOB;

4) pa3HOE MPaBONPHUMEHEHHE HOPM
VIIK Ykpauns! [13, c. 74].

BeiBoabl. Bo3sBpamienue 00BHHU-
TENBHOTO aKTa IMPOKYpOpy, XomaraiicTea
0 TPUMEHEHWH NPUHYIUTENBHBIX Mep
MEIUIMHCKOTO WJIM  BOCIUTATEILHOTO

XapakTepa (IO HHUIMATHUBE Ccyna WIH

CaMoro MpOKypopa) MpeayCMOTPEHO
3aKOHOM JIMIIb Ha CTaJud IOATOTOBH-
TEJILHOTO Cy/eOHOro MPOM3BOJICTBA, YTO
UCKIIFOYaeT BO3MOXXHOCTb IPUMEHEHHS
9TOW MpoLeaypbl BO BpeMs CyneOHOro
pasbupatensctBa. B cimyuae ycranoBie-
Hust HapymeHuit TpeboBannii YIIK Ykpa-
HHBI OTHOCHTENBHO (DOPMEBI M CoIeprka-
HUSI OOBUHUTEIBHOTO aKTa, XO/1aTalCTBa O
MPUMEHEHHU PHHYIUTENBHBIX MEp ME/IHU-
IIUHCKOTO WJIM BOCIHTATEIBHOTO Xapak-
Tepa MPOKYpOp JOJDKEH CaMOCTOSATENIBHO
WHULIMMPOBATh MX BO3BPAILEHUE CYIOM.
OtM  00yClaBIMBalOTCS HOPMAaTHBHbIE
TpeOOBaHUs K COACPkAHMIO U hopMe yKa-
3aHHBIX IPOLECCYaIbHBIX PELICHUI Tpo-
Kypopa, COOIIIOICHHE KOTOPBIX SIBISETCS
obOsizarenbHBIM.  [TooTOMy oOecneueHue
COOTBETCTBYIOIIETO KadecTBa STHX IIPO-
[IECCYyaIbHBIX aKTOB OTHOCHUTCS K cdepe
OTBETCTBEHHOCTH TPOKYpOpa M COCTaBIIS-
€T COJIepKaHUe ero MpoIecCcyatbHOH 00s-
3aHHOCTH, HEBBIIIOJIHEHHUE KOTOPOIi BlIeUeT
BO3BpAllleHUE €My COOTBETCTBYIOLIEIO
MPOLECCYaILHOTO IOKYMEHTA.
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MOHUTOPUHT ®UHAHCOBOM
I'PAMOTHOCTH, HAJIOI'OBOT'O
BOCIIUTAHUA U OBPA3OBAHUA

B YKPAUHE

ITaBea KOJIOMMUMEL,
KaH/AUJaT IOPUINYECKUX HAyK, JOLICHT,
JIOLEHT Kadeapsl MPaBOBEICHUS
ITonTaBcKkOro MHCTUTYTa SKOHOMMKH U IpaBa

AHHOTAINUA

B crarbe npoBeneH MOHUTOPUHT ()MHAHCOBOIT IPAaMOTHOCTH, HaJIOTOBOTO BOCITHTA-
HUA ¥ 00pa3oBaHus B YKpauHe. PaccMOTpeHbl akTyallbHbIE aCIEKThI TOBBILICHHS Kaye-
cTBa 00y4YeHHUS HaJOTOBOM I'PaMOTHOCTH YKPaWHCKHUX TrpakaaH. IIpoBemeHo HaydHOE
HCCIIeJOBAaHUE U CPaBHEHHE OTAENbHBIX HOpM KoHCcTuTyIMK YKpauHbl, JeHCTBYIOLIETO
Hanorosoro xonekca Ykpaunsl, 3akoHa Ykpausbsl «O0 o0pa3oBaHUN».

Jliis aHamM3a KayecTBa HAJOTOBOTO BOCIIMTAHUS U 00pa30BaHMS B YKpawWHe IpOBe-
JICH MOHUTOPHHT pecypcoB ohHIHaIbHOTO caiita MuHUCTepCcTBa 00pa3oBanus Ykpau-
HBI, IJI€ B pyOpHKe «JIEKTPOHHBIC y4eOHUKM» pa3ena «Oo1ee cpeHee 00pa3oBaHue»
pa3MeIIeHs! eKTPOHHBIE BepCHH YIEOHHUKOB 1 ITocoOmii kypca « DHHAHCOBas rpaMoT-
HOCTb» MHCTHUTYTa MOZEPHU3ALMH COJEPIKaHUsI 00pa30BaHMUS.

KuiroueBble cioBa: Haior, ¢MHAHCOBas IpaMOTHOCTb, HAJOrOBas I'PaMOTHOCTb,
HAJIOTOBOE BOCTIMTAaHHE, HAJIOTOBOE OOpa30BaHWE, HAIOTOIUIATENbIINK, Hamorosrit
KOJICKC YKpauHBI.

MONITORING OF FINANCIAL LITERACY, TAX FORMATION
AND EDUCATION IN UKRAINE

Pavel KOLOMIYETS,
Candidate of Juridical Sciences, Associate Professor,
Associate Professor at the Department of Law
of Poltava Institute of Economics and Law

SUMMARY

The author makes a monitoring of financial literacy, tax formation and tax education
in Ukraine. The article focuses on the consideration of relevant aspects of improving the
quality of tax literacy training for Ukrainian citizens. Scientific research and comparison
of individual norms of the Constitution of Ukraine, the current Tax Code of Ukraine, the
Law of Ukraine “On Education” is carried out.

In order to analyze the quality of tax education and training in Ukraine, the resources
of the official website of the Ministry of Education of Ukraine were monitored, where
electronic versions of textbooks and manuals of the Financial Literacy course of the
Institute for Modernizing the Content of Education are placed in the Electronic Books
section of the General Secondary Education section.

Key words: tax, financial literacy, tax literacy, tax formation, tax education,
taxpayer, Tax Code of Ukraine.

IToctanoBka  mpodjaeMbl  3TOro
UCCIIEIOBaHUS  OOYCIIOBJICHA pe3yJibTa-
TaMH MPOBEICHHOIO aBTOPOM JaHHOM
CTaTbl MOHHUTOpPWHra (PUHAHCOBOIl Ipa-
MOTHOCTH, HaJIoroBoro BOCITMTaHHA
U o0pa3oBaHMs B YKpauHe, KOTOpbIE
CBUJICTCIILCTBYIOT O KQYECTBE NPEAOCTaB-
JIeHNs1 YKPaWHCKUM TpakJaHam o0paszo-
BaTeNbHBIX yCIyr B cdepe HaIoroBoro
BOCIIMTAaHUs W HAJIOI'OBOI'O O6pa30BaHI/IH,
«COCTOSTHUE KOTOPBIX HE YIOBJICTBOPS-

eT TpeOOBAHUSIM, CTOSIIUM TIEPEA HUMHU
B YCJIOBHSIX Pa3BHTHs YKPAMHCKOH rocy-
JIAPCTBEHHOCTH, KYyJIbTypHOTO H JyXOB-
HOTO BO3POXK/ICHHS YKPAHMHCKOTO HApPOJa.
DTO MpOSBIIAETCS MPEXKIE BCErO B HECO-
OTBETCTBUH OOPa30BaHUS 3alpocaM Y-
HOCTH, OOIIECTBEHHBIM MHOTPEOHOCTIM
¥ MHPOBBIM JIOCTIKSHUSIM YEJI0OBEUECTRA,
B 00€CIICHUBAHUU COIMAILHOTO IPECTH-
’a 00pa30BaHHOCTH W WHTEIUICKTYallb-
HOH JeITENBHOCTH, B MCKKCHUH IIeTCi
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u GyHKIMA o0pa3oBaHUs; OIOPOKpaTH-
3alMd BCEX 3BCHBEB 00Pa30BaTENILHOM
CHCTEMBI.

JuHaMu3M, IpUCYLINA COBpEMEHHON
LUBUIN3ALUK, POCT COLMAIBHOW pPOJH
JIMYHOCTH, T'YMaHM3AlUUs M JIEMOKPATH-
3anus OOLIECTBA, HHTEIUICKTYalIH3aLHs
Tpyna, ObICTpasi CMEHA TEXHUKU U TEXHO-
JIOTHH BO BCEM MHpE — BCe 3TO TpebyeT
CO3/IaHHs TaKUX YCJIOBHIA, TPH KOTOPBIX
Hapox YKpauHbI cTan Obl HalHeH, KOTO-
past MOCTOSTHHO y4uTCs» [1].

AKTYyaJIbHOCTH TeMbl HCCJIEI0BA-
HusA. [IpuHUMNnanbHAas — aKTyaabHOCTh
uccienyeMoi  mpoOJeMaTuK, K - Coxa-
JICHUIO, OOYCIJIOBJICHA TEM, YTO 3a TOJbI
HE3aBHCHMOCTH YKPauHbI 00pa30BaHKe HE
CTao O0ICHALMOHATIBHBIM IPHOPHTETOM.

VYuuteiBas TOT (hakT, 4TO 3a TOABI
HE3aBUCHMOCTH B YKpauHe B LEJIOM
chopMupoBaHa HaIMOHAJIBHAS CHCTEMA
o0Opa3oBaHNs, KOTOpas COXpaHWiIa JOCTO-
SIHHE TIPOIIIIOTO ¥ 3HAYMTEIIBHBIN HAyYHO-
NeJarornuecKuii IMoTeHIHal, CrI0COOHBIH
CYIIECTBEHHO IIOBIMATh HAa BHEIPEHUE
MHHOBAIIMOHHBIX M3MEHEHHH B cdepe
oOpa3oBanus [2], 0COOEHHO aKTyallbHBIM
0CTaeTCsl BOIIPOC 3aKOHOAATENHFHOTO HOP-
MHUPOBaHUS OTEUECTBEHHON CHCTEMBI 00e-
CIICUCHHUS Ka4eCcTBa O0yUYCHUs HAIOTOBOM
IPaMOTHOCTH, HAaJOTOBOTO BOCIHTAHHS
1 00pa30BaHMs YKPAHHCKHX I'paKIaH Ha
BCeX 00pa30BaTeNbHBIX YPOBHSX, BKIIIO-
Yasi JIOIIKOJILHOE, HavajbHOE, CpelHee,
npodeCCHOHANBEHOE TEXHUIECKOe U BBIC-
nree oOpazoBaHMe. DTHM W OnpejereHa
aKTyaJIbHOCTh TEMbl M HaIpaBICHHOCTb
JAHHOTO MCCIIEIOBAHHA.

Cocrosinue mucciaegoBanus. Cpenu
YUYEHBIX, KOTOPbIE 3aHUMAIOTCSl HCCIE0-
BaHHsIMU B c(epe (UHAHCOBOW TpaMoT-
HOCTH, HaJOTOBOIO BOCHHMTAaHUS U 0o0pa-
30BaHMs B YKpauHe, He00X0MMO Ha3BaTh
JILA. TaeBckyto, A.W. JI3yHAa3y.

[Ipobnemy ¢opMmupoBaHus HaIOTO-
BOM KyJbTYpHI uccnenosanu B.JI. Annpy-
meako u T.B. Tywak, A.T. 3amacio,
I1.B. Konomuern, B.M. Pyukuna.

I'FO. KyuepoBa, wusyuyas CTpyKTy-
Py HaJOroBOI CO3HaHHUS, OTMEYAeT, YTO
«IIPaKTHKa HAJIOrooOnoxeHus B YKpa-
UHE XapaKTepu3yeTcs HU3KUM YPOBHEM
HAJIOTOBOTO CO3HAHWS, IPOSBICHUAMHU
KOTOPOTO SIBIISIIOTCSL HU3Kasg HAaJOroBas
JMCLMIUIHA, POCT YPOBHS YKJIOHEHHS
OT yIUIaThl HAJIOTOB, HAJIOTOBOTO MOIICH-
HHYECTBA, HETaTHBHOIO  OTHOIICHHS
K HaJIOTOOOIOXKEeHNIO B 1iestoM. [1pu Takmx
YCIOBUSIX JIOOBIE HaJOTOBBIE TpaHcdop-

Mauuu  Manod(p(EeKTUBHBI, ITOCKOJIBKY
YyBCTBHTEIBHOCTh HAJIOTOILIATEIIBIKOB
C HU3KUM YPOBHEM Pa3BUTHS HAJIOTOBOTO
CO3HAHUS K HAJIOTOBBIM OIPaHUYCHUSM
JIOCTaTOYHO HU3Kasg. VIMEHHO mo3TOMy
BO3HHMKAeT BOIPOC O IIOMCKE BO3MOXK-
HOCTEH IIOBBIIICHUS YPOBHS HAJIOTOBOM
CO3HATENBHOCTH <...>.

B wrore ormernm, 4YTO HalIOroBOE
CO3HaHHE — WHCTPYMEHT (OpMHpOBa-
HUSl CyOBEKTHBHOTO 00pa3a (pealbHOTOo
U UACAIBHOT0) HAJIOTOOOI0XKEHHS ITyTeM
OTpa)XKeHUs BXOJAIIEH HasoroBoi nugop-
Malliy Yyepe3 NpU3My HaJIOTOBbIX 3HAHHUIA,
SMOLMHA M OLEHOK, O00YyCIOBIMBAIOLINX
crenuduueckoe BOCIPUATHE W OTHOILIE-
HHE K HAJIOTOOOJIOKEHHUIO, B pe3yJbTare
Yero MpOSIBIISIIOTCS CYHIECTBYIOIIUE MIPO-
OsemMbl 1 GOPMHUPYIOTCS MHCTPYKLHUH IO
JIEUCTBUSIM B KOHKPETHOH HaJIOrOBOM
cutyaum» [3].

I'1O. KyuepoBoit noka3zaHo, 4TO THIT
HAJIOTOBOTO TOBEACHHS SBISIETCS IIPO-
U3BOJIHOM OT YPOBHS HAJOrOBOIl CO3Ha-
TEJIBHOCTH CYOBEKTa HaJIorooOIOKeHUs
(rpymmsr) [3].

Bmecre ¢ Tem cienyeT OTMETHUTB, YTO
nocyie BCTyIUIeHHs B cuiy Hanoroso-
ro Kojekca YKpauHbl HaydHBIH HHTepec
K JaHHOH TEeMaTHKe B Cpele YKPauHCKHX
Y4eHBIX 0cllab, 0 YeM CBUAETEILCTBYET
OTCYTCTBHE COBPEMEHHOTO KOMILIEKCHO-
TO HCCIIeNOBAaHMS NPOOIEMaTHKH IIPaBo-
BOTO PETYIIUPOBAHMS HHCTUTYTA yCTAaHOB-
JIEHUsI HAJIOTOB B YKpauHe.

Heabio u 3agaveil cTaTbH SBISET-
csl NPOBEJCHHE MOHMTOPHHIA KayecTBa
HAJIOTOBOTO BOCIHMTaHMS U 00pa3oBa-
Hus B Ykpamue. [l aToro HeoOXomu-
MO DPacCMOTPETh aKTyaJIbHbIE ACIEKTHI
MOBBIIICHNS] KayecTBa OOy4YeHHs Hajo-
TOBOM T'PaMOTHOCTH YKPaHHCKUX Tpaxk-
naH. [locraBum cebe 3amady mpoBecTH
HaygyHOE WCCIIIOBaHNE | CpaBHEHHE
otnensHEIX HOopM KoHctutynmm VYkpan-
HBI, JeficTBytomero HamoroBoro komexca
VYkpannsl, 3akona Ykpauas! «O6 o6paso-
BaHUU».

Jlng aHanM3a KauecTBa HaJIOTOBOTO
BOCIIMTaHUS M 00pa3oBaHus B YKpauHe
[POBE/IEeM MOHHUTOPUHI PEcypcoB odu-
IManpHOro caiira MunucTepcTBa 00pa-
30BaHMsl YKpauHBI, I7ie B pyOpuke «Jek-
TpOHHBIE YyueOHHMKH» pasznena «OoOriee
cpeaHee  0o0Opa3oBaHHE»  Pa3MEICHBI
JNIEKTPOHHBIE BEPCHN YI€OHUKOB U ITOCO-
omii kypca «®PuHAHCOBasI TPAMOTHOCTE)
WHCcTHTyTa MOINEpHHM3ALUH CONEpPIKAHMUS
oOpazoBaHusl.

H3noxxeHne 0OCHOBHOIO MaTrepHaa.
B mpeamOyne 3akoHa YKpauHbI OT 5 CEH-
Ts16psa 2017 . Ne 2145-VIII «O6 obpaszo-
BaHMM» YKa3aHHO, YTO HACTOSIINH 3aKOH
perynupyeT OOIIECTBEHHBIE OTHOIICHWUS,
BO3HHUKAIONIAE B IPOILIECCE pPeaNn3alnm
KOHCTUTYIIMIOHHOTO IIpaBa 4YeJOBEKa Ha
oOpa3oBaHue, IMpaB U 00s13aHHOCTEH QH3H-
YECKHX M IOPUIMYECKHX JIUL, Y4acTBYIO-
IIMX B pealn3al{y TOTrO 1paBa, a TaKKe
ompeenseT KOMIETEHIINIO TOCYAapCTBEH-
HBIX OPTaHOB M OPraHOB MECTHOTO CaMo-
ympasieHus B chepe 00pa3oBaHusI.

Llenpto oOpa3oBaHHs SIBISETCS BCe-
CTOpOHHEE Pa3BHUTHE UYeNOBEKa KakK JIMd-
HOCTHM ¥ HaWBBICIIEH IEHHOCTH OOIIe-
CTBa, €r0 TAJlAHTOB, WHTEJUIEKTYaJbHBIX,
TBOPUECKUX U (PU3NIECKUX CIOCOOHO-
cTell, hopMHpOBaHNE IEHHOCTEH U HE0O-
XOIMMBIX [UIS YCHENIHOH caMopeau-
3allMM  KOMIIETEHTHOCTEH, BOCIHTaHUE
OTBETCTBEHHBIX TPaKAaH, CHOCOOHBIX
K CO3HATEIbHOMY OOIIIECTBEHHOMY BBIOO-
Py U HampaBlICHHE CBOEH NESTENbHOCTH
Ha MOJIB3Y JAPYTMM JIIOISM U OOLIECTBY,
oOorameHne Ha ITOH 0CHOBE HHTEIUIEKTY-
AJBHOTO, SKOHOMHUYECKOTO, TBOPIECKOTO,
KyJIBTYPHOTO MOTEHIHANa YKPaHHCKOTO
Hapoaa, TIOBHIMIEHHE 00pa30BaTEeNBHO-
TO YpOBHS TpaXIaH M oOecredeHust
YCTOHUMBOIO pa3BUTUS YKpauHBI U €€
€BpOIIEHCKOro BbIOOpA.

OO0pa3oBaHue  SBISIETCSI  OCHOBOM
MHTEIUICKTYaJIbHOTO, JTYXOBHOTO, (u3u-
YECKOT0 M KYJIBTYPHOTO Pa3BHUTHS JIMY-
HOCTH, €€ YCICIIHOW COLHaIn3alui,
9KOHOMHYECKOTO OJIarOCOCTOSIHUS, 3aJ10-
TOM pa3BUTHUS OOIIECTBA, OOBEAUHEHHO-
ro OOIIMMHU LEHHOCTSMH W KYJIBTYpOH,
u rocynapcTsa [4].

CormacHO CHCTEMHOMY W CTPYKTY-
PHPOBAHHOMY IO  KOMIICTEHTHOCTSIM
ONMCAaHHUI0 KBaIN(HUKALMOHHBIX YPOB-
Heil — HamwmoHnaneHO#H pamke kBanuu-
Kauui [5], ocHOBBIBaOILEHCS Ha €BpO-
NEHCKUX M HAIMOHAIBHBIX CTaHIapTax
W TpHHIMNAX olecreyeHHs KadecTBa
o0pa3oBaHusi, y4uTHIBawOLIelH TpeboBa-
HHUS PBIHKA TpyJa K KOMIETEHTHOCTIM
pabOTHHUKOB, KOTOpas BBEICHA C IEIBIO
TapMOHM3ALMK HOPM 3aKOHOAATEIbCTBA
B cepax 00pazoBaHUs U CONUATBHO-TPY-
JIOBBIX OTHOLICHHWH, COMNCHCTBUS HAIU-
OHAJIBHOMY W MEXIyHapOJHOMY NpH-
3HAHUIO KBAIM(UKAMN, I10JYYEHHBIX
B YKpauHe, HaJaXuBaHust 3G PEeKTHBHOTO
B3auMozeiicTBua  chepsl  00pa3oBaHHA
U pbIHKa TPy/Aa, YPOBHAMHU 00Opa3oBaHHS
SIBJISAIOTCS:



— JOLIKOJbHOE oOpa3oBaHue (COOT-
BETCTBYeT HyJleBOMYy YypoBHIO Harmo-
HaJILHOM paMKH KBaNu(pUKALHii);

— HavaibHOe oOpa3oBaHHE (COOTBET-
CTBYeT IepBoMy ypoBHIO HarmonanbHOM
paMku KBanupUKaIuii);

— 0a3oBoe cpemHee o0OOpa3oBaHHE
(cooTBeTcTBYeT BTOpoMy ypoBHIO Hamm-
OHAJBHOW paMKH KBaJH(UKami);

— npoduiIbHOE cpefiHee 0Opa3oBaHUe
(cooTBeTCTBYET TpeTheMy ypoBHIO Haru-
OHAaJIBHOW paMKH KBaJH(uKami);

— TepBbIi (Ha4a bHBINA) YPOBEHB MPO-
tdeccuonanpHoro  (mpodeccuoHanbHO-
TEXHHUYECKOTO) 00pa30BaHUs, KOTOPBIi
COOTBETCTBYET BTOpOMY ypoBHI0 Haruo-
HAJILHOW paMKH KBau(UKALHi;

— BTOpo# (0a30BBIil) ypOBEHBH MpO-
(eccuonanipHOro  (MpodeccHoHANBHO-
TEXHHYECKOTO) 00pa30BaHMs, KOTOPBII
COOTBETCTBYET TpeTheMy ypoBHIO Haru-
OHAJILHOW paMKHU KBalIH(HKaIMI;

— TpeTuil (BBICIIMH) ypOBEHb MpO-
tdeccronanpHOoro  (mpodeccuoHaIBHO-
TEXHUYECKOro) 0o0pa30oBaHMs, KOTOPBIH
COOTBETCTBYET  YETBEPTOMY  YPOBHIO
HannonanbHoW paMKy KBadu(UKaIMT;

— npodeccuoHanbHOe (Tiepen BbIC-
muM) oOpa3oBaHUE, KOTOPOE COOTBET-
CTBYeT IATOMY YpoBHIO HanuonanbHOMU
paMKu KBaTu(UKAIH;

— HadalbHBIH YPOBEHb (KOPOTKHH
LIMKJI) BBICHIEr0 OOpa30BaHMs, KOTOPBIH
COOTBETCTBYET IIecToMy ypoBHI0 Haruo-
HaJIbHOW PaMKH KBITU(UKaLUA;

— mepBbId (OakamaBpCKUil) ypOBEHb
BBICILIETO 00pa30BaHMs, KOTOPBHIH COOT-
BETCTBYET ceIbMOMY ypoBHIO Harmo-
HAJILHOM paMKH KBaNU(pUKALUi;

— BTOpOU (MarucTepckuii) ypoOBEHb
BBICILIETO 00pa30BaHMs, KOTOPBIH COOT-
BETCTBYeT BOCBMOMY ypoBHIO Harmo-
HaJIbHOW PaMKH KBaTU(pUKALHUA;

— Tpetmii  (0Opa3zoBaTEIBHO-HAYY-
HBII / 00pa30BaTeIbHO-TBOPUECKHIT) YpO-
BEHb BBICIIETO O0Opa30BaHMs, KOTOPBIi
COOTBETCTBYET JIeBITOMY ypoBHIO Haru-
OHAaJIBHOW paMK¥ KBaJTH(UKaIHT;

— Hay4HBI ypOBEHb BBICIIEr0 00pa-
30BaHMS, COOTBETCTBYIOLIMH JECATOMY
ypoBHio HanmonansHo# paMku kBamudu-
Kauuit [4; 5].

Pe3ynbTaThl NPOBEIEHHOTO MOHHTO-
puHra 3akoHa YKpawHBI OT 5 CEHTIOpPs
2017 . Ne 2145—-VIII «O6 o6pa3oBaHum»
n HammonanpHOM paMKy KBann(uKanui,
YTBEpKICHHONW mocTaHoBieHueM Kabu-
Heta MUHHCTPOB YKpauHb! 0T 23 HOsA0ps
2011 1. Ne 1341, cBUIETETBCTBYIOT O TOM,

YTO CpPeAr OJAMHHAALATH KIIIOYEBBIX KOM-
NETEHTHOCTEH, HEOOXOIUMBIX KaXKIAOMY
COBPEMEHHOMY YEJIOBEKY JUISl YCIICIIHON
JKM3HEJIEATeIbHOCTH, CIIEAYyOLIne:

1. CoOomHoe BIaJieHUE TOCYHAp-
CTBEHHBIM SI3BIKOM.

2. CocoOHOCTh 0OmIaThCsS Ha POJ-
HOM (IIpH OTJIMYHH OT TOCYAapPCTBEHHOTO)
U HHOCTPAHHBIX S3bIKAX.

3. Maremarn4eckasi KOMIIETEHTHOCTb.

4. KomnereHTHOCTH B 00J7acTH ecTe-
CTBEHHBIX HAYK, TEXHUKH U TEXHOJIOTHH.

5. IHHOBallMOHHOCTb.

6. DKoJornyecKasi KOMIETEHTHOCTb.

7. HHpopManrOHHO-KOMMYHHUKAIIH-
OHHasl KOMIIETEHTHOCTb.

8. OOyueHue B TeUCHUE KU3HH.

9. I'paxkaaHCKKE U COLMAIBHBIC KOM-
NETCHTHOCTH, CBSI3aHHBIC C U/ICSIMHU IEMO-
KpaTHH, CHPaBEIJIMBOCTH, pPaBEHCTBA,
NpaB 4YeJIOBEKa, OJIAaromoiyyus u 310pO-
Boro o0pasa XH3HH, C OCO3HAHHUEM paB-
HBIX MPaB U BO3MOXKHOCTEH.

10. KynsrypHast KOMIIETEHTHOCTb.

11. TIpenqnpuuM4nuBOCTh U (pUHAHCO-
Bast IPAMOTHOCTb.

IIpexnpuumMunBOCTs U (HHAHCOBAS
IPaMOTHOCTh  ONpPEAENEHbl  HOpPMaMH
ct. 12 3akoHa Ykpaunsl «O6 oOpa3oBa-
HUW» B TIOCIIEIHIO ouepenb [4].

IIpy 5TOM CllenyeT OTMETHTh, 4YTO
NpeaNpPUUMYUBOCTh U (DHHAHCOBAs rpa-
MOTHOCTh KaK KIJIFOUEBbIC KOMIICTCHTHO-
ctH, cornacHo 1. 1 ct. 12 «IlonHoe obmee
cpenHee oOpa3oBaHUe» 3aKoHa YKpaWHBI
«O06 o0Opa3oBaHHM», SIBISIOTCS IIEJIBIO
TOJIBKO TOJIHOTO O0LIero cpeanero oopa-
30BaHMS, @ UMEHHO BCECTOPOHHErO pas-
BUTHS, BOCITUTAHUS M COLMATN3ALINH JTTY-
HOCTH, CIIOCOOHOM K »KU3HH B OOIIECTBE
U 1MBHJIM30BaHHOMY B3aHMOJCIHCTBHIO
C MIPUPOAOH, CTPEMSLIEICS K CaMOCOBEP-
[ICHCTBOBAHHIO U OOYYCHHIO B TCYCHHE
JKM3HH, TOTOBOH K CO3HATEIILHOMY JKH3-
HEHHOMY BBIOOpY ¥ camopeaH3allvy,
OTBETCTBEHHOCTH, TPYAOBOH JESITEIBHO-
CTH W TPXKIAHCKON aKTHBHOCTH.

Kak permamenTtupyer 1. 1 cr. 10 3axo-
Ha YkpauHbl «O0 00pa3oBaHUNY, HEOTb-
€MJIEMOH COCTaBIISIONIEH CHCTEMBI 00pa-
30BaHMs SBISIETCS HE TOJBKO IIOJHOE
ofiiee cpenHee oOpa3oBaHUE, HO U Clie-
Jyloniee:

— JIOLIKOJIbHOE 00pa30BaHue;

— BHENIKOIIbHOE 00pa30BaHUE;

—  CIeIHMaIM3UpOBaHHOE 00pa30Ba-
HHE;

— mnpodeccronansHoe (TIpodeccuo-
HaJIbHO-TEXHUYECKOe) 00pa30BaHMeE;
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— mnpodeccuoHanpHoe (TIeper BBIC-
M) 00pa3oBaHue;

— BBICIIEe 00pa30BaHUC;

— 00pa3zoBaHKe B3POCIBIX, B TOM YHC-
JIe TTIOCIEMIUIOMHOE 00pa3oBaHHue.

To ecTh, COMIACHO BBIICYKa3aHHBIM
HOPMATHBHBIM JIOKYMEHTaM B cdepe
oOpa3oBaHusi, GUHAHCOBASI TPAMOTHOCTH
OCBaMBACTCSl COMCKATEISIMH HCKIIIOUH-
TEJIBHO (M TOJNIBKO) B HEPHOA MOTYUYCHHS
HMMH TIOJTHOTO OOIIEero cpemaHero obpaso-
BaHMS.

W TyT BO3HHMKaeT BIOJIHE HACYIIHBIA
BOIPOC. A KaK k€ 00CTOMT A€o0 ¢ pUHAH-
COBOM TIPaMOTHOCTBIO B  OCTAJbHBIX
COCTABIISIIOIMX CHCTEMbI 00pa30BaHMs
Ykpauus1?

IlockonbKky LENbIO HAIIETO HCCIEe-
JOBAaHUs SIBISCTCS MOHHMTOPUHI Kade-
CTBAa MMEHHO HAJOTOBOTO BOCIHUTaHHS
u o0pa3oBaHKs B YKpauHe, a HaJorosas
IPaMOTHOCTh SIBIISIETCSI HEMOCPEICTBCH-
HOIl M HEOoTheMJIEMOH COCTaBIIAIOLICH
(uHAHCOBOW TPaMOTHOCTH, TO OOpa-
TUMCS K pecypcaM O(QHLHUAIBHOTO caiTa
MunucrepcTBa  00pa3oBaHUs  YKPaWHBI
(https://mon.gov.ua/ua (mara oOpaiue-
uus 06.08.2019)), rae B pyOpuke «Diek-
TpOHHbIE yueOHUKM» pasgena «OOmee
cpenHee  oOpa3oBaHHE»  pa3MENICHBI
9NIEKTPOHHBIE BEPCHU YUeOHHUKOB U TOCO-
omii kypca «®uHAHCOBas TPAMOTHOCTB)
VHCTHTYTa MOJCPHM3AIMU COJCPIKAHUS
obpazosanust  (https://imzo.gov.ua/kurs-
finansova-gramotnist/elektronni-versiyi-
posibnikiv-spetskursu/ (qaTa obpamenus:
06.08.2019)), xoTopbIM  pa3paboOTaHBI
yueOHbIe MaTepuabl JIs:

1) HavanbpHOM IKOIMEI (2—4 KI1acchl);

2) OCHOBHOI MIKOMBI (5—9 Kiacchl);

3) cTapieii MKOJBI.

Jns aHanm3a KayecTBa HAaJOTOBOTO
BOCIIUTAHHSI M 00pa3oBaHMs B YKpauHe
METOIOM CIIy4aifHOro 0TOOpa BbIOEpEM
yueGHO-METOIMUECKOE TOCOOHE IS YUH-
Tenst 5-ro knacca «Cemelinble (PUHAHCHD)
(o obmeit penakuuen I0KTOpa SKOHO-
Mudeckux Hayk, npodeccopa T.C. CmoB-
JKEHKO) [6].

Io pesyabTaTaM NpOBEIECHHOTO aHa-
nr3a y4eOHOro MaTepuasia 3Toro nocoous
JieTIaeM CIIeYIOIIHEe BBIBO/IBI:

1. U3 cta ceMHaaaTu CTpaHUI] TEK-
CTa MOCOOUSI HEMOCPECTBEHHO HaloraM
OTBOIUTCS IECATH CTPAHUII, YTO COCTaB-
JII€T BCEro JiuIb 8,5% o0beMa KHUTH.

2. Ha 96-it crpanume mocodust maer-
Csl CleHyIollee OIPEEICHUE HaJIOroB:
HAJIOTH — 3TO 00s3aTeNbHbIC IUIATEKH,
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KOTOpPbIE B3UMAIOTCS C IpaKIaH U GUpM
B THONIB3y rocyaapctBa. TyT cienyer yka-
3aTh Ha COOTBETCTBHE 3TOTO OIMPEACICHUS
MOHATHS HAJIOTOB OIPEICIICHUIO, 3aKpe-
mieHHoMy B HamoroBom kopekce Ykpau-
Hbel: «Hamorom sBisieTcs 00s3aTEIbHBIH,
0€3yCIIOBHBIN IIJIATeX B COOTBETCTBYIO-
KA OOKET, B3UMAEMBIH C HAJIOTrOIlIa-
TEJIBIINKOB B COOTBETCTBUH C HACTOSIIIUM
Konexcom» [7].

Ho, Ha Ham B3mIsAd, ompeneneHue,
nanHoe B HanoroBom kozekce YKpauHbl,
HIET B JIMCCOHAHC C TEM, YTO HaM TrOBO-
put HopMma cT. 67 KoHctutynuu Ykpau-
Hbl: «Kaxplii 00s3aH TIATUTh HAJIOTH
U cOOpBbI B TOpSIKE W pa3Mepax, ycra-
HOBJICHHBIX 3aKOHOM». TO ecTh HAJIOT,
SIBISIACH O0S3aTENBHBIM U 0€3yCIIOBHBIM
IUTATeKOM HaJIOTOIUIaTeNIbIINKa B COOT-
BETCTBYIOIIMH OIO/KET, Kak TOBOPHUT
HanoroBelii konexc YKpauHbl, HE MOXKET
OBITH B3MMAaeMBIM KaKIBIH pa3 MpHHY-
IUTENGHO C HaJOTOIUIATeNbINNKa, TaK
Kak B cT. 67 Koncrtutymuu VYkpauHbl
perIaMeHTHPOBAHO, YTO HAJOT IUIATHTCS
JIOOPOBOJIBHO CaMUM ILIATENBIIUKOM [8].

Takum 00pa3oM, BOIPOC  COOT-
BETCTBUS TEPMHUHOB «IUIATEX HAJIOra»
WA «B3UMaHHE HAJIOTa» B YKPAHHCKOM
HAJIOTOBOM 3aKOHOJATENbCTBE OCTAETCS
OTKPBITHIM.

3. Uudopmarwsi, mogaHHasi yIeHHKAM
5-ro ximacca Ha crpaHuIax 97-98-i moco-
Ousi, BBI3BIBACT OTKPOBEHHOE YAWBIICHHE,
TaK KakK 3/1eCh TOBOPUTCS ClIEIyIOIee:
«YTauBaHWE TIPHOBUTH KapaeTcsl 3aKo-
HOM. 3a yIuiaToil HaJoroB NMpHU3BaHa clie-
JITH HAJIOTOBasl MOJHIHA. B TO e Bpemst
€CTh MHOTO BIIOJIHE JIETAJIbHBIX CIIOCOOOB
3aKOHOJIATEIIHCTRO.
Hampumep, CyIIecTBYIOT Takue CTPaHbI,
B KOTOPBIX HAJIOTOOOIOKCHUE WIIH YHCTO
CHMBOJIMYECKOE, TN COBCEM OTCYTCTBYET.

OTH cTpaHbl gaxe 3aHeceHsl B KHury
pexopros ['maneca. Oto — baxpeiin, bpy-
Heii, Karap u Kyseiit. Ecin kaxasi-to ¢up-
Ma 3aperucTPUpPYyeT B OTHX CTPaHax CBOI
¢wman — oHa W 3aKOHOB HE HapyIIWT,
1 IpuOBUTH coxpaHuT. Ha aToM npuHIu-
e, KCTaTh, 0a3upyeTcss Tak Ha3bIBaeMbIil
«odduopHsii OuzHECH» [6, €. 97-98].

He npaBna nu, kak sIpKo 3BYYHT ISt
YYEHHKOB 5-r0 Kjiacca, Oymylux MOJHO-
MIPaBHBIX WICHOB YKPAHHCKOTO MpeAIpu-
HUMATEIbCTBA, MEKCTPOUYHBIA IOATEKCT
JUTSL yXoJia B OyIyIieM OT HaJIOT000I0XKe-
HUA B YKpanHe? A Kak )K€ UCIIOIHEHHUE
KOHCTHTYIIHOHHOH 00s13aHHOCTH J100po-
BOJIHOTO HAITOJTHEHUS Ka3HBI?

00OHTH  HAJOrOBOE

BoiBoabl. Hanoroass rpamMoTHOCTB
YKPaHHCKOTO O0LIeCTBa KaK COCTABJISAIO-
masi 00pa3oBaHHs JOJDKHA OXBATHIBATH
KOMIUIEKC 00pa30BaTesbHBIX MPOrpamMm,
B KOTOPBIX MOTYT NPUHHMATh Y4acTHE
JIETH W B3pOCIIBIC Pa3HBIX BO3PACTOB,
MyTH €€ peaiu3alid W (PUHAHCHPOBa-
HUS, a TaKkXkKe IOJHOMOYHS ILIEHTpallb-
HOTO OpraHa HCIIOJHHUTEILHON BIACTH,
KOTOpBIi obecreunBaeT (HOPMUPOBAHUE
U pean3yeT rocyIapCTBEeHHYIO TTOIUTHKY
B cepe oOpa3oBaHus, OPraHOB MECTHO-
r0 CaMOYIpABJICHHUS O IPEAOCTABICHUH
00pa3oBaTeIbHBIX YCIYT B COOTBETCTBUH
C TOTPEeOHOCTSMH M 3ampocaMu oolie-
CTBa, FOCY/IapCTBA, TPAXK/IAH.

ITo3TOMy aKkTyaJbHOCTH TpoObiieMa-
THKHA TOBBINICHHUS KadyecTBa OOydYCHHS
HaJOTOBOH TIpaMOTHOCTH, HaJOTOBOTO
BOCIIUTaHUsI M 00Opa3oBaHUS YKpauWH-
CKHX TpaxnIaH cgopMylIupyeM, BOC-
M0JIb30BaBIIUCh pEKOMEeHJaIsIMH,
npegocTaBieHHbBIMU YopaoM M. Xaccu
u Nouansaom C. JIroOukom B ux padoTe
«OCHOBBI MHPOBOTO HaJIOTOBOTO KOAEK-
ca» (Bepcusi Ha PYCCKOM sI3bIKE, M3[a-
HHue 1996 T.): «AKIEHT NOJKEH OBITh
caenaH Ha oOpa30BaHUH — HE TOJIBKO
Ha OOyuYeHHHM HAJIOTOBBIX YHHOBHHKOB
U CIy)KallUuX, HO U Ha OOyYeHHH Hace-
neHust <...>. HeoOxommmo moOHUTHCS
MacCOBOTO H3MEHEHHsI B 00IIECTBEHHOM
co3Hanuu. Jlonu, HaBepHOE, HHUKOTIA
He OyIyT UCHBITHIBATH JIOOBU K cOOp-
[[MKaM HaJOroB, HO OHU OYyIyT IIIATHTh
HAJIOTH XOTsI OBl TIOTOMY, YTO OHU CUUTA-
10T HaJIOTOBYIO CUCTEMY CIIPaBEJIMBOIA,
[OTOMY 4YTO JAPYTHE JIIOIU WX IUIATAT,
[IOTOMY 4YTO JIy4lIe UM 3aIUIaTHTh, a HE
T0 <...>» [9].
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AJIMUHUCTPATUBHO-ITPABOBOE OBECIIEYEHHUE OXPAHBDI ITPAB
CYBFBEKTOB UHTEJJIEKTYAJTbHOM COBCTBEHHOCTH

Enena KOPOTVYH,
KaHJUAT IOPUANYECKUX HAYK, JOKTOPAHT
Hay4Ho-1ccnejoBaTeabCKoro MHCTUTYTa MyOINYHOTO IIpaBa

AHHOTAIUA

B craree uccnenyercs poias aIMHHACTPATUBHOTO ITPaBa B aIMHHHUCTPATHBHO-TIPABOBOM 00€CIIEYCHUH OXPaHBI CYOBEKTOB IIpaBa
MHTEJUICKTYaJIbHOH cOOCTBEHHOCTH. OCYIIECTBIACTCS aHATIM3 FOPHIMYECKOH INTEpaTyphl 10 HCCISJOBAHUIO 8 JMUHUCTPATHBHO-IIPa-
BOBOro obecneuenus. OGpaiaercs BHUIMaHUE Ha TO, YTO, HECMOTPS Ha OOLIMH MHTEPEC K KaTeropHy «aJAMHHUCTPATUBHO-IIPABOBOE
obecrieueHne» B pa3IMUHBIX cepax MPaBOBOTO PETYINPOBAHUS OOIIECTBEHHBIX OTHOIICHUH, B paMKax MpoOIeMaTHKH MCCIe0Ba-
HHS, BOIIPOCHI TIOHATHS ¥ aHAIM3a CYIIHOCTH aJMUHHUCTPATHBHO-IIPABOBOTO 00ECIEYEHHsI OXPaHbI IPaB CyObEKTOB MHTEIUICKTYallb-
HOI COOCTBEHHOCTH B OTEUECTBEHHOI IOPUIMUYECKON HayKe NMPAKTUYECKH He M3y4alauch. Jlaercs onpeneneHue NMOHATUS «aIMHUHU-
CTPaTHBHO-TIPABOBOE 00ECIIEYeHNE OXPAHBI NIPAaB CyOBEKTOB MHTEIJIEKTYaIbHONH COOCTBEHHOCTH.

KiroueBbie cjioBa: aAMHHUCTPAaTUBHO-IIPABOBOE 00ECIIEUEHHUE, IIPABO, OXpaHa, CyObEKThl, HHTEIIEKTyaIbHast COOCTBEHHOCTb.

ADMINISTRATIVE AND LEGAL PROTECTION OF THE PROTECTION OF THE RIGHTS
OF INTELLECTUAL PROPERTY SUBJECTS

Elena KOROTUN,
Candidate of Juridical Sciences,
Doctoral Candidate
of Research Institute of Public Law

SUMMARY
The article examines the role of administrative law in the administrative and legal provision of the protection of subjects of
intellectual property rights. The analysis of legal literature on the study of administrative and legal support is carried out. It is noted that
despite the general interest in the category of “administrative and legal support” in various areas of legal regulation of social relations,
within the framework of the research, the issues of the concept and analysis of the essence of administrative and legal support for the
protection of intellectual property rights in domestic legal science have not been studied. The definition of “administrative and legal

support for the protection of the rights of subjects of intellectual property” is given.
Key words: administrative and legal support, law, protection, subjects, intellectual property.

IMocranoBka mpodaembl.  OOmie-
CTBEHHBIC OTHOLICHHUS B c(epe MHTEIIICK-
TyaJIbHOH COOCTBEHHOCTH OOYCIIOBIMBAIOT
OpraHusylollee BIMSHUE TOCYNapcTBa IJIs
Y/IOBIIETBOPEHHs TOTpeOHOCTEl 001IIecTBa.
KoHctuTymst YKpauHbl rapaHTUPYeT OXpa-
HY CyObEKTHUBHBIX TIPaB PaBOOOIaIaTeneit
00BEKTOB HMHTEIUICKTYalIbHOW COOCTBEH-
HOCTU M HMHTEpecoB rocygapctsa. Ilepso-
OCHOBOM 3TOro mpolecca JOIDKHO CTarh
HaydHOE WCCJIEIOBAHNE MOHATHS «aIMH-
HHCTPATHBHO-TIPABOBOE 0OECIIEICHNE» KaK
BOKHOW IOPUIMUYECKOH KaTeTOpHH HayKH
aJIMMHHCTpaTUBHOTO TIpaBa. HecMmotpst Ha
o0IWii MHTEpeC K KaTeropHH «aJMUHH-
CTPaTHBHO-TIPABOBOE 00ECIICYEHUE» B pas-
JIMYHBIX chepax MPaBOBOrO PEryIUpOBaHNUS
00111eCTBEHHBIX OTHOILIEHHMH, B paMKaXx Ipo-
OeMaTHKK UCCIIeIOBaHMsl, BOIIPOCHI MOHS-
THS M QHAJIM3a CYLHOCTH aJIMUHUCTPATHB-
HO-TIPaBOBOTO OOECIIEUCHHsI OXPaHbI IpaB
CYOBEKTOB HHTEIUICKTYalIbHOH COOCTBEH-
HOCTU B OTEUECTBEHHOW IOPUINYECKON
HayKe PaKTUIeCKN HE pacCMaTpPHBAIIHCE.

AKTyaJIbHOCTh TeMBbI HCCJIEeI0Ba-
HMUSI IOJTBEPXKIACTCSL OTCYTCTBUEM paboT,
MOCBSIIICHHBIX aJMHHUCTPATHBHO-TIPABO-
BOMY OOCCIICYCHHIO OXPaHbI MpaB CyOb-
€KTOB MHTEIUICKTYaIbHOM COOCTBEHHOCTH.
OTCyTCTBHE OCHOBOIIOJNATAIOMICH TEOPUH
aJIMIHUCTPAaTUBHO-TIPABOBOTO  oOecrede-
HUS OXpaHBI NPaB CyOBEKTOB WHTEILICK-
TyaJIbHOH COOCTBEHHOCTH, COBPEMEHHOE
BUJICHHE Pa3BUTHS OOIIECTBEHHBIX OTHO-
HIEHUH B HCCleqyeMol cdepe 10 CcHx
MOp TaK M HE MOJYYHIH CBOETO HAyYHOTO
BOIUTOLICHHS, YTO U OOYCIIOBIIUBAET aKTY-
aJIbHOCTD JIAHHOM CTaThH.

CocrosiHue uccijenoBanmusa. Teope-
THKO-METOI0I0THYECKON OCHOBOM HCCIIe-
JIOBAHUS SIBIISIOTCS TPYAbI A. ABEpBSHO-
Ba, B. l'amynrpko, C. unenko, A. Emyx,
T. Komomoen, B. Konmakora, I. Pumap-
gyk, A. Hwukwrenko, A. CsemimdHOrO,
C. CreneHko u 1p.

Ilenbro u 3agaveid CTaTbHM SBIISCT-
csl KOMIUIGKCHBII OOIIeTeOpeTHIEeCKHUA
aHaIN3 aJMUHHUCTPAaTHBHO-TIPABOBOTO

obecrieueHHsi OXpaHbl MNpaB CyOBEKTOB
HMHTEJUIEKTYyaJIbHOH COOCTBEHHOCTH.

H3n0:xeHNe OCHOBHOIO MarepHaja.
lapanTupys oxpaHy CyObEKTHBHBIX IpaB
npaBooOnanareneli 0ObEKTOB HHTEIIEK-
TyaJbHOH COOCTBEHHOCTH, TOCYIapCTBO
obecreynBaeT OXpaHy MHTEIUIEKTYalbHON
COOCTBEHHOCTH, COOJIOACHHE MPABOBO-
r0 MOpsAKa B OOLIECTBE, YCTAHABIMBACT
3alpeT Ha HE3aKOHHOE HCIOJIb30BaHUE
HMYLIECTBEHHOTO M JINYHOIO HEUMYIIIe-
CTBEHHOTO TPaBa MHTEIUICKTYyAILHOH CO0-
CTBEHHOCTH, a B CIIy4ae YCTaHOBJIEHHS
(bakTa HapyIICHUS TIPUBICKACT BUHOBHBIX
JIMII K FOPUINYECKOH OTBETCTBEHHOCTH.

B neiicTByIOIIX OTEUECTBEHHBIX 3aKO-
HOJIATENIbHBIX aKTaX IPHUBEICH IepeyeHb
OOBEKTOB TpaBa HHTEIUIEKTYaJIbHOH CO0-
CTBEHHOCTH, B CITy4ae HE3aKOHHOTO HCIIONb-
30BaHUS KOTOPBIX HAPYILIAKOTCS CyObEKTHB-
HBle TIpaBa IpaBooONajgarenell 0OBEKTOB
MHTEJUIEKTYaIIbHOM coOcTBeHHOCTH [1, . 6].

CyObeKkTHBHBIC IIpaBa yJacCTHUKOB
MIPaBOOTHONICHUH B c(epe HHTEIIIeKTY-
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QJIbHOM COOCTBEHHOCTH, CBSI3aHHBIC C BIla-
JIEHHEM, T10JIb30BaHHEM U PACTIOPSKEHHEM
HUMYLIECTBEHHBIMH IIPaBaMU HHTEJUICKTY-
QJIbHOM COOCTBEHHOCTH, JINUHBIMU HEHMY-
LIECTBEHHBIMH TIPAaBAMH HMHTEIUICKTYallb-
HOIl COOCTBEHHOCTH, OOYCIIOBICHHBIMU
MPaBOM YEJIOBEKA Ha MPU3HAHUE PE3yIib-
TaTOB TBOPYECKOH  MHTEIUICKTYyaJIbHOMN
NEATeTIbHOCTH, IPaBOM IIPETISITCTBOBATH
T0O0MY TOCSTaTeIbCTBY Ha MPABO HHTEN-
JIEKTyaJIbHOH COOCTBEHHOCTH, a TaKke
JPYTHMH JIMYHBIME HEUMYIIECTBECHHBIMU
IpaBaMU  MHTEJIEKTyaJIbHOH COOCTBEH-
HOCTH, YCTAHOBJICHHBIMH 3aKOHOM, MOJI-
JIeKaT MPaBOBOM OXpaHe.

JIn4HBlE HEMMYIIECTBEHHBIC M UMY-
LICCTBEHHBIC MpaBa HHTEIUICKTYaJIbHOM
COOCTBEHHOCTH  IOJUIC)KAT  HPABOBOM
OXpaHe HOPMaMH YaCTHOTO M IMyOIUYHO-
TO TIpaBa, BEAYIIYIO POJIb CPEIU KOTOPBIX
WTpaeT TpaxIaHCKOe M aJAMUHHCTpA-
THBHOE TIPaBoO — JBE (yHIaMECHTAJILHBIE
OTpaciii HallMOHAIBHOTO TpaBa. Bee 310
OTPa)XCHO B JIMCIO3UTUBHOM U HMIIEpa-
TUBHOM METOJE HPaBOBOIO pEryJIupo-
BaHHUS, KOTOpbIE INPEICTAaBISAIOT CcOOOM
TUIWYHBIE IPHEMBI IIPABOBOTO PETyJIUPO-
BaHUA B MCCIENOBAaHHON obnactu. OnHa-
KO OBLIO ObI YIPOIICHUEM OTPAHHIUTHCS
TOJIBKO YKa3aHHBIMH OTPAciIsIMH IIpaBa.
IOpunuueckyio TEpBOOCHOBY — OXpaHbI
HMMYILECTBCHHBIX IIPaB HHTEIUICKTYallb-
HOW COOCTBEHHOCTH, KaK M B IPYTHX
OTpacisiX HallMOHAJIBHOTO MpaBa, COCTaB-
JIieT KOHCTUTYIIMOHHOE TIPaBO.

OnHy 13 BaXXHBIX POJIei B aJMHHHUCTpa-
TUBHO-TIPABOBOI1 OXpaHe CyOBEKTOB IpaBa
HHTEJUICKTYaJIbHOH COOCTBEHHOCTH HUIpaeT
aIMUHHCTPATHBHOE IPaBO, COXPaHss CBO-
eoOpasue, BBIPOXEHHOE B €ro IpeaMere
U METOZIE, TECHO B3aUMOJICHCTBYS MpPaKTH-
YECKH CO BCEMH OTPACIISIMH IIPaBa.

IIpu sTOM TpaBOBOE pEryIHpOBaHHE
KaK CIIeIHAIFHO-IOPUANIECKOE BIMSHUE
B JI0OOOM Cilydae CBSI3aHO C YCTaHOBIIE-
HHEM KOHKPETHBIX IpaB M 00s3aHHOCTEH
CYOBEKTOB, C MPSIMBIMU HPEAMTHCAHUSIMHE
0 JIOJDKHOM M BO3MOXKHOM, a IIPaBOBOE
BoO3zeiicTBHEe — He Bcerna. Eciu mepsoe
O3Ha4aeT pean3allfi0 MPAaBOBBIX HOPM
Yyepe3 MpPaBOOTHOLIEHHUS, TO BTOPOE — HE
obszarenbHo. [losToMy mpaBoBoe pery-
JIMPOBAaHUE BCEIZa O3HAYaeT M IPAaBOBOE
BO3JIEMCTBHE, HO IPABOBOE BO3JEHCTBUE
HE BCEIZza O3Ha4aeT CO3HATelIbHOE HOp-
MHpOBaHHE OOIIECTBEHHBIX OTHOIICHHH.
B sTOM CMBICTE peryaupoBaHHE — JIUIIb
omHa W3 (GOpM BO3NEHCTBHS IpaBa Ha

COLMAJIBHBIC CBsI3H, OXBaTbIBaromas

JlaJieko He BCEe OCTalbHbIE €ro (hopmbl
[2, c. 27]. HeoOXx0oauMBbIM 3]IEMEHTOM B3aH-
MOJIEHCTBHS TOCYAAPCTBA U NPaBa SBIISET-
cs IopUIMYecKas 00sI3aHHOCTh, B KOTOPOM
rocyaapcTBo GopMmynupyer cBou Tpeboa-
HUS K TpakaaHam. fOpunndeckas o0si3aH-
HOCTb — 3TO OOBEKTHBHO HEOOXOIMMas,
YCTaHOBJICHHAS 3aKOHOM Mepa JOJKHOTO
noBezeHus. [lepBonpupona o0s3aHHOCTEH
TaKOBa, YTO OHU IIPU3BAHbBI OBITH 00pPATHOI
CTOPOHOH CYyOBEKTHBHOTO TpaBa KaK CTH-
MYJIpYIOIETo cpeacTsa [3, c. 271].

B chepe obecrieuenust oxpaHbl TpaB
CyOBEKTOB UHTEIUICKTYaIbHOM COOCTBEHHO-
CTH poJb (DyHKIIUIA TIPaBa COCTOUT KaK B 00e-
CIIEYCHHUH PEaT3aLliH [IpaBa Ha Pe3yJIbTaThl
TBOPYECKON MHTEIUICKTYAIbHON JESTEIIbHO-
CTH, TaK U B BO3JIOKEHUH OOSI3aHHOCTEi! Ha
JIVI] YaCTHOTO U MyOiMIHOTO mpasa. [1osto-
My BBISICHCHHE CYTH «aMHHHCTPaTHBHO-
TPaBOBOTO OOECIIEUCHISD» 1 €0 JIEMEHTOB
OCTAaeTCsl aKTYaJIbHBIM Hay4YHBIM HarpaBiie-
HHEM HCCIICIOBaHMSL.

VYuuteiBasgs cneuuduky Huccienosa-
HHA, OOpaTMM BHUMAaHUE Ha Hay4HYIO
nosunuio C. Pumapuyk, KoTopast cuuTaer,
YTO aJMUHHUCTPATHBHO-IIPAaBOBOE 00e-
CIIEYCHHUE TIPaBa MHTEIUICKTYAJIbHOH cO0-
CTBEHHOCTH — 3TO OCYIIECTBICHHE TOCY-
JTApCTBOM C IOMOILBIO HPABOBBIX HOPM,
MPENIHUCAaHUi M COBOKYIHOCTH CpPEICTB
yropsiioueHnsi  OOIIECTBEHHBIX  OTHO-
LICHHUH, UX FOPHIMYECKOE 3aKpeIUICHHE,
OXpaHa, peaym3anys 1 pa3surtue [4, c. 8].

Vcxonss u3 crietUKA OXpaHbl JIHY-
HOTO HEHMYILECTBEHHOT0 W (WJIH) UMY-
IIECTBEHHOTO IIpaBa  MHTEIUICKTYaIbHOM
COOCTBEHHOCTH, HE3bIONIEMO OXPaHAEMOro
TOCY/IapCTBOM, aIMUHHCTPATHBHO-IIPABOBOE
obecrieyeHne — 310 IPex/Ie BCEro periiaMeH-
THPOBaHHAsI aJIMUHHCTPATUBHO-TIPABOBBIMHI
HOPMaMH  JICSTENIBHOCTh  YIOJHOMOYCH-
HBIX OPraHOB IyOJIMYHOM aJMHHHCTPALIH,
HAlpaBliCHHAs Ha pEaM3allii0  KOHCTH-
TYLIHOHHBIX TapaHTHH OXpaHbl W 3allUTHI,
MOp&IBHBIX M MaTePHATbHBIX HHTEPECOB
npaBooOnaznareneil 00bEKTOB HMHTEILIEKTY-
aIbHON COOCTBEHHOCTH M APYTHX Y4acT-
HHMKOB OOILECTBEHHBIX OTHOLLIEGHUH, BO3-
HMKAIOIIUX B CBS3U C PA3IMYHBIMU BUAAMH
HHTEJUICKTYaIbHOM JIeATeNbHOCTH.

OObBEKTOM aIMHUHUCTPATHBHO-NIPABO-
BOT'0 00€CIIeUeHH s ABIISIOTCS OOIECTBEH-
HBIE OTHOILICHUS B cdepe OXpaHbl IpaB
CyOBEKTOB MHTEIJIEKTyaIbHOH COOCTBEH-
HOCTH, YTO MpEIyCMaTpuUBaeT IPaBOBOEC
pEryIHpoOBaHHE W pEalIn3aldi0  HOPM
aJIMHHUCTPATUBHOTO IpaBa CyObEKTaMu
MyONUYHOM aIMHHHCTPAIIUH.

CyObexramMu
npaBoBOro obecredeHust B cdepe oxpa-
HBI TIPaB CYOBEKTOB HHTEILUICKTYaIbHOM
COOCTBEHHOCTH SIBISIFOTCSL  CIICLHATBHO
YIOJIHOMOYEHHbIE CYOBEKThI MyOIHIHOMN

AIMUHHUCTPATUBHO-

aJMUHUCTPAlH, KOTOPbIE HAaJEJICHBI
BJIACTHBIMUA  TIOJHOMOYHSIMH, TPaBaMH
U O0S3aHHOCTSIMH,  YCTAHOBJICHHBIMH
aJIMUHUCTPATHBHO-TIPABOBBIMH  HOpPMa-
Mmu. Ilox cyObexTamMu ImyOIMIHON aaMu-
HHUCTpAIMH MbI TOHUMAaeM ITUPOKHHA KPYT
YIOJIHOMOYEHHBIX CYOBEKTOB, KOTOpBIE
HaJIeleHbl Pa3HBIMH IO COJEPIKaHHIO
u 00beMy aJMUHHCTPATUBHBIMH IIOJHO-
MouMsIMH. BMecTe ¢ opranamu MCHOJNHU-
TEJNBbHOW BJACTH B MyOJHMYHOM YIIpaBie-
HUM 3a/IeHICTBOBAHBI U JPYTHE CyObEKTHI,
KOTOPbIE OpPraHU3al[MOHHO HE BXOIAIT
B CHCTEMY OpPraHOB HCIIOJHUTEIbHOM
BJIACTH, & TAK)Ke OTAENbHbIE Kak (hU3u-
YEeCKHe JINIA, TaK ¥ IOpUANYECKHe JINa
MyOJIMYHOTO M YacTHOTO Tpasa [5, c. 215].

TakuMm 00pa3oM, aIMHHHUCTPATHBHO-
paBoBoe oOecredeHrue OOIIeCTBEHHBIX
OTHOUICHUH B cpepe oXpaHbI MpaB CyOb-
€KTOB HWHTEJUICKTyalbHOW COOCTBEHHO-
CTH SIBISICTCS CIIelM(DUUECKON BIACTHOM
NESITENIBHOCTRIO  IMyONUYHOW — aJIMUHH-
CTpAaIWH, €€ JOKHOCTHBIX JIHI, KOTOPbIE
HAJICJICHBl BJIACTHBIMH TOJHOMOYUSME
B c(hepe obecrieueHns: OXpaHbl HHTEIUICK-
TyaJbHOW COOCTBEHHOCTH.

B mnepByro ouepenb TaKUMHU ITyOITiHY-
HBIMH  OpraHamu siBjaseTcs MUHH-
CTEpCTBO  DKOHOMHYECKOTO  Pa3BHUTHS
U TOProBIW YKpauHbl, [ocygapcTBeHHOE

HpeInpuiTHe «YKPauHCKUH HHCTUTYT
MHTEIUICKTYaJIbHOH COOCTBEHHOCTH,
AHTUMOHONOJIBHBIA ~ KOMHUTET  YKpau-

HBl ¥ JPYTU€ YIIOJHOMOYCHHBIE OpPIaHbl,
HaJeJICHHbIE TOJHOMOYMAMH B cdepe
OXpaHbl HHTEJUICKTYaJIbHOW COOCTBEH-
HOCTH. B TO e Bpems IeATeNbHOCTb
OpPraHoB MyOJIMYHOH aJMHUHHCTpALUH
[peyCMaTpUBaeT MCIOJIb30BAHUE aIMH-
HHCTPATHBHO-TIPABOBBIX HOPM, KOTOpBIC
MPENCTaBISIOT CcO00H  pa3sHOBUIHOCTH
MPaBOBBIX HOPM U UIPAIOT BaJKHYIO POJIb
B PETyJIMPOBAHUM OOILIECTBEHHBIX OTHO-
meHnid B cdepe OXpaHbl NpaB HHTEN-
JIEKTYaJIbHOW COOCTBEHHOCTH, BBIIOJI-
HSIOT OJHY W3 OCHOBHBIX (DYHKIMH IO
00CCIEYEeHHIO OXpaHbl CyOBEKTHBHBIX
npaB npaBooOnanareneii 0ObEKTOB Mpa-
Ba HMHTEJUICKTYaJbHOW COOCTBEHHOCTH,
3aIIUTHl CYOBEKTOB XO3SIMICTBEHHOU Jesi-
TENIBHOCTH, TIPaB M 3aKOHHBIX HHTEPECOB
norpedureneii. Oco6eHHO BaKHBIM SIBIIS-
eTcs onpesieNieHne cdep BIHUSHUS MPaBO-



BOTO PEryJIMPOBaHUS U peau3alii HOPpM
aJIMMHUCTPAaTUBHOTO TIpaBa OpraHaMM
yOJIMYHOM aIMUHUCTPALIUH.

Kax ormeuan C. AnexceeB, «paBOBOE
PEryMpoBaHUE» — IDJIABHOE, pEIlatolee

MOHATHE TIIPABOBOM  JIEHCTBUTEIHLHOCTH.
VYueHpll paccMarpuBaeT €ro B JUHAMUKE,
C aKTHBHO-JICHCTBEHHOM CTOPOHBI, Ipe/Ia-
TaeT TOJIKOBAaHHE ATOTO MOHSTHS B IBYX 3Ha-
YEHMSIX — Y3KOM U IIMPOKOM. B y3koM cMbIc-
ne C. AnexceeB OXapaKTepH30Ball IPaBOBOE
PEryiMpoBaHue KaK «ICHCTBHE HOPM IIpaBa
(cucTeMbl IPAaBOBBIX HOPM), IPYTHX CIIEIHU-
ANIbHBIX FOPUIMYECKUX CPECTB Ha IOBE/e-
HHE JIMIA ¥ Ha OOLIECTBEHHBIE OTHOILICHUS
C LIENIBIO MX YTIOPSIOYEHHMS U IIPOTPECCHBHO-
T pa3BuTus» [6, c. 219].

VYKa3aHHOE CBHJCTENBCTBYET O TOM,
9T0 B MPAKTHUECKOH JEATEIFHOCTH
C IENBI0 OXpaHbI IpaBa MHTEIUICKTYallb-
HOI COOCTBEHHOCTH YIOJIHOMOYEHHBIE
TOCYIapCTBOM OpTaHbI IMyONNYHON aqMH-
HUCTpallM¥, HaJEIECHHBIE BIACTHBIMH
MOJIHOMOYHSMH, B IIpE/ieslax OIpelereH-
HOM KOMIETCHUHMH IPUHUMAIOT 00s3a-
TEeNIbHBIE VI JPYIuX CyOBEKTOB pelie-
HHSA, peanusys B NPaBOIPUMEHUTEILHON
JIeATeIbHOCTH HOPMBI aJIMUHUCTPATHB-
HOT'O IpaBa, MyTeM NPUMEHEHHs JHCIIO-
3ULUN COOTBETCTBYIONIEH HOPMBI 3aKOHA.

B pesynprare peanu3anyuu HOpM ITpaBa
BO3HHMKAIOT aJMHHUCTPATHBHO-IIPABOBEIC
OTHOIICHUSI, YPeTyIHPOBaHHBIE HOPMaMH
aJIMUHHUCTPAaTHBHOTO TpaBa, B KOTOPBIX
CTOPOHBI YYaCTBYIOT KaK HOCHTEIN TIPaB
U 00513aHHOCTEH, YCTaHOBIEHHBIX U 00e-
CIIEUCHHBIX aJMUHUCTPATHBHO-IIPaBOBbI-
MU HPENUCAHUAMH.

Llenplo ycTaHOBIEHMS aJAMHHHCTpa-
TUBHO-TIPABOBBIX OTHOLICHHH SBIISIETCS
YIOPSJIOUEHUE C OMOIIBIO COOTBETCTBY-
IOIIUX TIPABOBBIX HOPM OOIIECTBEHHBIX
OTHOIIEHUH, KOTOPBIE BOSHUKAIOT MEXITY
nX CyObEeKTaMH, ¥ yCTAaHOBIICHHE OIpe/ie-
JICHHOTO AJMUHHUCTPATHBHOTO IIPaBOIO-
psiznka B 9TOM chepe.

HecmoTpst Ha HEKOTOpbIE TEPMHHOJIO-
THYECKHE PACXOXKICHHUS], IPaBOBOE PEryJIu-
poBaHue B HccienyeMoii cdepe ocymect-
BILSIETCS 110 Pe3yJIbTaTaM IPaBOTBOPYECKOH
nestenbHOCTH BepxoBnoii Panpl YipauHsl,
IyTeM MpPUHATHA HOPMAaTHBHBIX AaKTOB.
C npyroii CTOpOHBI, ISl HAIIETO MCCIIE0-
BaHUS BAKHBI AIMHHHCTPATHBHO-TIPABO-
BBIC OTHOLICHHS], KOTOPBIE OTPAXKAIOT BIIH-
SIHA€ aMUHUCTPaTHBHO-TIPABOBBIX HOPM
Ha CyOBEKTOB M OOBEKTOB MyOIMYHOTO
yIIpaBieHus B cepe OXpaHbI IPaB UHTEN-
JIEKTYaJIbHOH COOCTBEHHOCTH M BO3HUKAIOT

C HACTYIUICHHEM OIpPEEIICHHBIX, Mpemyc-
MOTpPEHHBIX ~a/IMUHHCTPATHBHO-TIPaBOBbI-
MH HOPMaMH IOPHIMIECKHUX (aKTOB.

Perynmupylome  npaBOOTHOIICHUS
(monoxkurenbHple  (QYHKUMM — aJMHHU-
CTPaTUBHOTO TIpaBa) B HCCIEJOBAaHHOM
obracTu HpekJae BCEro CBSI3aHbI C Jes-
TEJNBHOCTHIO OPTaHOB ITyONMYHON amMu-
HUCTPALMK, PYKOBOICTBOM IOAYMHEH-
HBIMH MM CTPYKTypamH. Perymmpyromue
MPaBOOTHOUICHUS BOSHUKAIOT U JIEHCTBY-
10T BO BpeMs COOMIONCHUS I'pakIaHaMU
U CyObeKTaMM XO3AHCTBEHHOH esTelb-
HOCTH HOPM IIPaBOMEPHOT'0 MOBECHHS MO
UCIIONB30BAaHUI0 OOBEKTOB IpaBa MHTEN-
JICKTYaJlbHO COOCTBEHHOCTH, Harpas-
JICHBl Ha YNOPSAOYCHHE CYIECTBYIOLIMX
OOIIECTBEHHBIX OTHOIICHHUII B Mpeaenax
HOPM aIMHHHCTPATUBHOTO IPaBa.

IIpaBooXpaHHUTENBHBIE  MPABOOTHO-
IIEHUs] UTPAOT Hambojee BaKHYIO pPOJb
B IOPUCANKIIHOHHON JESTEIEHOCTH YIIOJI-
HOMOYEHHBIX OpTaHOB MyOIMYHOM ajMu-
HHUCTpallMM M CBA3aHbI C peanu3aunuent
NPaBOOXPAaHUTENbHON QYHKIMN aJIMHHU-
CTPaTHBHOTIO TpaBa.

Ilo cocraBy y4acTHHKOB 3TO MOTYT
OBITh OTHOILCHHS MEXIy BCEi CHCTeMOit
OpraHoOB  MyONMYHOM  aJMHUHUCTPALUX
U JIPyrUMU yOJIMYHBIMU U YACTHBIMU CYOb-
eKTaMHM, a TAaKKe OTHOLICHHUS, B KOTOPBIX
00s13aTeNBHON CTOPOHOU SIBISIETCS JOJDK-
HOCTHOE JIMIO MyONMYIHON aIMWHHCTpa-
MU U TPKIAAHNH, CYOBEKT XO35HCTBEHHOM
NIeSTENFHOCTH (FIOpHIIecKoe N0, Gusm-
YeCcKOe JIMLO-TIPeIPHHUMATENb), a TAKKe
CyOBEKTBI, COCTOSILIME B IPABOOTHOLICHHSAX
B3aUMHOW MOYMHEHHOCTH.

Tlo cdepe BO3HUKHOBEHHS 3TO MOTYT
OBITh OTHOIIICHHS B O0JIACTH IEATENLHOCTH
MyOMMYHON aIMUHHICTPAIINH, a TAKKE HAX0-
JUIIHeCs 3a MpeielaMy UX JEeSTEeIbHOCTH.

lapaHTHH KakK 3JIEMEHT aJIMHHHCTpa-
TUBHO-TIPABOBOTO OOECIICUCHHS CIIETYeT
paccMarpuBaTth Kak IPEXyCMOTPEHHBIIH
JIEHCTBYIOIINM 3aKOHOAATEIIHCTBOM KOM-
TUTEKC TIPAaBOBBIX CPEICTB BO3IEIHCTBUS,
C IIOMOLIBIO KOTOPBIX oOecreunBaeTcs
peanu3anus OOIIECTBEHHBIX OTHOLICHUH
B chepe oXpaHbl IIpaB CyObEKTOB MHTEN-
JIEKTYaJlbHOH COOCTBEHHOCTH, BBITEKAIO-
HIMX U3 OOLICTIPABOBBIX TapaHTHH (KOH-
CTUTYLIMOHHBIE TAPAHTHH) ITPaBa KaXJ0To
BIIQ/ICTh, T10JIb30BATHCS U PACIIOPSIKATHCS
CBOEH COOCTBEHHOCTBHIO, DPE3yIbTaTaMH
CBOCH HHTEIUIEKTYyalIbHOU, TBOPYECKOMN
NIeSITeNbHOCTH; TOCYJapCTBO FapaHTHPYET
3aIIATy WHTEIUICKTYaJIbHOM COOCTBEHHO-
CTH, aBTOPCKHX ITpaB, MOPAJILHBIX U Mare-
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pHAJBHBIX HHTEPECOB, BO3HHUKAIOIIMX
B CBSI3M C Pa3yIMYHbIMU BHAAMH HHTEI-
ﬂeKTyaJ’leOﬁ JACATCIIBHOCTH.

I/ITaK, OJHUM H3 DJJIEMCHTOB aIMHU-
HUCTPATUBHO-IIPABOBOIO obecrieyeHust
SABJIACTCA NCATCIBHOCTH OPraHOB Hy6JII/I‘I-
HOM AIMUHUCTPALMH, KOTOPBIC OT UMCHU
TOCy#apcTBa 00s13aHEI 00ECTIEINTH OXPaHy
CyGI)CKTI/IBHI)IX npaB U 3aKOHHBIX MHTCPC-
COB MpaBooOIIaaTeNiei U IPYrux y4acTHH-
KOB OOIIECTBEHHBIX OTHOWIEHHWH B cepe
HHTEIUIEKTyaJIbHOI COOCTBEHHOCTH.

K crpykrype aqMuHHCTpaTHBHO-IIpa-
BOBOTrO 00ecIeYeHHs1 OXpaHbl paB CyOb-
€KTOB MHTEJICKTYalIbHOW COOCTBEHHOCTH
CJIEAYET OTHECTH CICAYIOIINUE SJIEMEHTHI:
00BEeKT aIMUHUCTPATUBHO-IIPAaBOBOTO
obecrieueHnsi — OOILECTBEHHBIC OTHOILIE-
HUS B cpepe OXpaHBI MPaB HMHTEIUIEKTY-
ANBHON COOCTBEHHOCTH; CYOBEKTHI aIMH-
HUCTPATHUBHO-IIPABOBOI'O obecrieueHus
B cpepe OXpaHbI [IPaB HHTEIUIEKTYaTbHOM
COOCTBEHHOCTH — OpraHbl ITyOnMYHON
aJIMMHHCTpalluK, HaJCJCHHbIC BJIACTHbI-
MU HOJHOMOYMSAMH, IIPaBaMu U 0O0s3aH-
HOCTSMH, YCTAQHOBJICHHBIMH aJMHUHH-
CTPaTUBHO-IIPABOBBIMU HOPMaMHU; HOPMBbI
npaBa — aJIMUHUCTPaTUBHO-IIPABOBBIE
HOPMBI, TpEACTaBISIONME CcOOOW pas-
HOBHUJHOCTb IIPABOBBIX HOPM, PErYNH-
pylOImmX OOIIECTBEHHBIE OTHOIICHUS
B chepe OXpaHbI [IPaB HHTEIUIEKTYATLHON
COOCTBEHHOCTH, BBIONHSIOIINE OHY W3
OCHOBHBIX (yHKIHI IO 0OecreueHnIo
OXpaHbl JIMYHOI'O HEUMYIIECTBECHHOI'O
U HMMYIIECTBEHHOTO IIpaBa HHTEJJICKTY-
QJIBHOH COOCTBEHHOCTH, 3aLLIUThI CyOBEK-
TOB XO3HCTBEHHOM JESATEILHOCTH U IIPaB
norpebuTeneil; agMHUHUCTPATHBHO-IIPA-
BOBbIE  OTHOUICHUSA  (pETyIHPYIOLIUe
MPaBOOTHOLICHUS,; MTPABOOXPAHUTEIIBHBIC
MPaBOOTHOLICHUA, IO COCTaBy Y4acT-
HUKOB; 10 cdepe BO3HUKHOBEHHS; IIO
COCTOSTHHIO B3aHMHON IIOAYNHCHHOCTH
CyOBEKTOB) — OTPAKAIOT BIMSHHAE aJMH-
HUCTPATHBHO-IIPABOBLIX HOPM Ha cy61)eK-
TOB M OOBEKTHI ITyOIMYHOTO YIpaBICHHS
B chepe oxpaHbl IPpaB HHTEIUICKTYaIbHOH
COOCTBEHHOCTH, BO3HHMKAIOT C HACTYILIE-
HHUEM ONpe/eIeHHbIX, IPeyCMOTPEHHBIX
AIMUAHUCTPATUBHO-NIPABOBBIMU HOPMaMH
IOPUANYECKHUX (AKTOB; rapaHTHHU KaK dJie-
MEHT aMHHUCTPATUBHO-IIPABOBOTO 00e-
CIICYCHUSA — KOMIIJICKC IPABOBBIX CPCACTB
BO3JCUCTBUSI, C ITOMOILBIO KOTOPBIX 00e-
CIIEUMBAETCS peann3anus o0IeCTBEHHBIX
OTHOLIIECHHH B chepe OXpaHbI HUHTEIIEKTY-
QIBHOW COOCTBEHHOCTH, MPEIYCMOTPCH-
HBIX Z[eﬁCTBy}OI]_IHM 3aKOHOAATCIILCTBOM.
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BoiBoabl. MHTeprperupyss HaydHbIE
B3DVIS/IBI HA OMpesieieHHyo cdepy oobiie-
CTBEHHBIX OTHOIICHUU M B3SIB 3a OCHOBY
TIOHATHE HW COACP)KAHUEC aIMUHHCTpa-
THUBHO-IIPABOBOI'0  pEryJnpoOBaHusA, 1104
AAMUHHUCTPATUBHO-ITPABOBBIM obecrieue-
HHEM OXpaHbI IIPaB CyObEKTOB MHTEIICK-
TyaJbHOH COOCTBEHHOCTH HEO0OX0IMMO
MOHUMATh PENIAMEHTHPOBAHHYIO aIMHU-
HUCTPATUBHO-IPABOBBIMU HOPMaMM J€s1-
TEJIBbHOCTH CNICIUAJIBHO YIIOJTHOMOYCHHBIX
OpraHoB IMyOMHYHOW aAMHUHUCTPALMU, UX
OOJDKHOCTHBIX  JIMII, YIIOJTHOMOYEHHBIX
00€eCIeunTh KOHCTUTYIUHOHHBIC TapaHTHH
OXpaHbI JIMYHOTO HECUMYIICCTBCHHOTO
W WMYIIECTBEHHOTO IpaBa HHTEIUICKTY-
QIBHOM COOCTBEHHOCTH.
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HPEJOTBPAINEHUE NNPECTYITHOCTH
B COEPE MHTEJIJIEKTYAJIbBHOM
COBCTBEHHOCTH: YITOJIOBHO-IPABOBOU
ACIIEKT

Baagumup KOCTIOK,
aJ[BOKAT

AHHOTALUSA

B crarbe paccMOTpeHBI 3aKOHOJATENFHBIE OCHOBAHUS YTOJIOBHO-TIPABOBOTO IPE-
YIpeXIEeHUs NPECTYNHOCTH B cdepe HHTeIeKTyalabHOH cobcrBeHHOCTH. IIpoana-
JTU3UPOBAHBI MHEHUsI YYEHBIX O mpobenax B 3aKOHE 00 YrOJMOBHOW OTBETCTBEHHOCTH
[0 JAHHOMY BOIPOCY. YTBEPXKICHO, YTO MPOoOIeMa 3allUThl HHTEIUIEKTYaIbHOM cOo0-
CTBEHHOCTH SIBIISIETCS JOCTATOYHO MacmTaOHO. OTMedeHo, 4TO OgHOI U3 mpobiem
YTOJIOBHO-TIPABOBOM OXPaHbI MHTEILICKTYa IbHOM COOCTBEHHOCTH SIBJISIETCSI HEUETKOCTh
(hopMyIHPOBOK MOJNOKEHUI HOPMATUBHO-TIPABOBBIX aKTOB, Be/Ib MPECTYIIICHUS IPOTUB
WHTEJUIEKTyaTbHOW COOCTBEHHOCTH B YTOJIOBHOM KOAEKCE YKpawWHBI HE paccMarpH-
BAIOTCSl KaK CaMOCTOSITEIbHBIN BUA MpecTymieHnid. [IpemnoskeH aBTopckuil moaxon K
COBEpIICHCTBOBAHUIO YTOJIOBHO-IIPABOBOTO IPENYNPEXICHHs MPECTYIHOCTH B cdepe
HHTEJUIEKTyaTbHOW COOCTBEHHOCTH.

KioueBble clioBa: HHTEIUICKTyalbHASI COOCTBEHHOCTD, MPECTYITHOCTD, IPECTYILIe-
HUSI, IPEOTBpPAIIeHIe, YTOJIOBHBIN KOJEKC YKPaUHBI, KOJUIM3UH, CHCTEMAaTH3aIlHsl.

PREVENTION OF CRIME IN THE SPHERE OF INTELLECTUAL
PROPERTY: CRIMINAL ASPECT

Vladimir KOSTIUK,
Lawyer

SUMMARY

In article the legislative bases of criminal crime prevention in the sphere of intellectual
property are considered. Opinions of scientists on gaps of the law on criminal liability
on the matter are analysed. It is claimed that the problem of protection of intellectual
property is rather large-scale. It is noted that one of problems of criminal protection of
intellectual property is the illegibility of wording of provisions of normative legal acts,
crimes against intellectual property in the Criminal code of Ukraine are not considered
as independent type of crime. Author’s approach to improvement of criminal crime
prevention in the sphere of intellectual property is carried out.

Key words: intellectual property, crime, crimes, prevention, Criminal code of
Ukraine, collision, systematization.

[ocranoBka mnpodiaemsbl. Koncru-
Tyuuss YKpauHbl TapaHTHpyeT Ipakia-
HaM CBOOOJY JIMTEPATypHOTO, XyIOXKe-
CTBEHHOTO, HAayYHOTO U TEXHHUYECKOTO
TBOPYECTBA, 3ALIUTY HHTEIUICKTYaJIbHOM
COOCTBEHHOCTH, WX aBTOPCKUX IIpaB,
MOPAaJBHBIX ¥ MaTepUAIEHBIX HHTEPECOB,
BO3HHMKAIOIINX B CBS3H C Pa3IMYHBIMH
BHJaMHU HWHTEJUIEKTYyaJbHOW JesSTEeIHHO-
ctu. OCHOBHOH 3aKOH He CITy4aiiHO BblIe-
JSIeT Cpeay MPaB U 3aKOHHBIX HHTEPECOB
B cepe MHTEIIEKTYaIbHOU JeSATENIbHO-
CTH MMYIIECTBEHHBIC U HEHMYIIECTBEH-
HbIe TipaBa [3, c. 420].

Hapsiny ¢ mnpoBenenuem cyneOHOM
pedopMel B YkpamHe ceiyac MpoHcxo-
ST U3MEHEHHs M B JPYTHX IPaBOBBIX

chepax. OnHOU U3 HUX SABISAETCS UHTEN-
JeKTyanbHas coOctBeHHOCTh. Co3naHue
Beicuiero cyga mo BompocaM HHTEIUIeK-
TyaJIbHOH COOCTBEHHOCTH, IIOATOTOBKA
HOPMAaTHBHOI 0a3bl ISl JeATeIbHOCTH
HannonanpHOTO OpraHa MHTEIUIEKTyallb-
HOW COOCTBEHHOCTH YKpaWHBI, HapaboT-
Ka 3aKOHOIIPOEKTOB B 3TOH cdepe CTaHeT
B OymymieM Ba)KHBIM JTallOM B 3alllUTe
npaBa HHTEJUIEKTYaJIbHOH COOCTBEHHO-
CTH B YKpauHe.

Ha ceromnsmuuii neHb ypoBeHb
NpeOTBPalIeHHs] PECTYIHOCTH B ce-
pe HHTEJUIEKTyalbHOH COOCTBEHHOCTH,
B YaCTHOCTH YT'OJIOBHO-IIPABOBOE, OCTaB-
JISIeT JKeNaTh JIy4Ilero, Belb B AEHCTBY-
IOIIeM YTOIOBHOM KOZEKCE YKpaHHBI



(nanee — YK YkpauHbl) OTCYTCTBYET €U~
HBIIl TOIXO K YTOJIOBHOH OTBETCTBEH-
HOCTH 32 BBIILIEYKAa3aHHbIC JIEHCTBHUS.
[MosToMy [Uis aHajgM3a 3TOW MPOOIEMBI
U TOMCKAa BO3MOXHBIX ITyTeW ee pelle-
HUSI aKTyaJIbHBIM SIBIISICTCS HCCIIEIOBAHUE
YTOJIOBHO-TIPABOBBIX MIPHUHIIUIIOB MIPEIOT-
BpaIIeHNUs MIPECTYIHOCTH B chepe HHTeN-
JIEKTyaJIbHOW COOCTBEHHOCTH.

AKTyaJqbHOCTH TeMbI HCCJIEI0Ba-
HHs1. 3a TepBoe JeCSATHIIETHE HEe3aBHCH-
MOCTH B YKpaWHE NpPOBOAMIACH paboTa
[0 KPUMHUHAIU3ALUH OT/JEIbHBIX JeSHUH
U COBEPLICHCTBOBAHUIO OTIEJIbHBIX Mpa-
BOBBIX HOPM YTOJIOBHOTO KOJieKca YKpa-
nHckoi Coerckoil CoIMamucTHUECKOMH
Pecnybnuku 1960 r., mpemycmarpusaio-
IIUX OTBETCTBEHHOCTH 32 MOCATATEIHLCTBO
Ha OTpeJeNIeHHbIe OOBEKTHI IPaBa HHTE-
JIEKTyaIbHOU coOcTBeHHOCTH. OTHAKO HU
pa3y He OBUIO IOTBITKH CHCTEMAaTH3HPO-
BaTh YKa3aHHbIE HOPMBI B CTPYKType €ro
Oco0OeHHON YacTH, XOTS W 3KOHOMHYC-
CKHE ¥ IOJUTHYECKHe IpeoOpa3oBaHus,
MPOUCXOAMBILNE B TOCYIApCTBE, U H3Me-
HEHHUE HJICOJIOTHYECKUX YCTaHOBOK Tpe-
0OBaJIM  CyLIECTBEHHBIX  W3MEHEHUH
B YTOJIOBHO-IIPABOBOH 3aIUTE UHTEIUIEK-
TyanbHOW COOCTBEHHOCTH.

OnHako He Obuta oTpaxkeHa HU B YK
VKpauHbl, HI B aJbTEPHATHBHBIX IPO-
€KTaX, pa3pabOTaHHBIX  OTACIHEHBIMH
aBTOpaMH, COOTBETCTBYIOIIAS CHCTEMAaTH-
3anus MPeCTYIUICHUH MPOTHB MHTEIUIEK-
TyanbHOU coOcTBeHHOCTH. [ToaTOMY MOX-
HO yTBEpKIaTbh, uTo NpuHATHIN B 2001 T.
YK VkpauHbpl HE cTajd TakuM, KOTOPBIH
MOJIHOCTBIO OTBeYas Obl BCEM NPHHIMIIAM
U 3aJa4aM B BOIIPOCaX YroJOBHO-IIPaBO-
BO OXpaHbl HWHTEIUICKTyalbHOU COO-
cTtBeHHOCTH. OO 3TOM CBHIETENBCTBYET
Hannuue B AeiicTByromeM YK VYikpanHb
npobieM, TpeOyroUMX HEeMEJICHHOTO
pelIeHns], TTOCKOJIBKY BCTYIUICHHE B CHUTY
1 sBaps 2004 r. I'paskgaHCKOTO KOmeKca
VYkpaunsl (nanee — 'K Ykpaunsl), Brep-
BbI€ B HAIlMOHAJIFHOM 3aKOHOZATEITHCTBE
nasuiero (opMalibHOE OINpe/IeNICHUE Ipa-
Ba HMHTEJUIEKTYaJbHOH COOCTBEHHOCTH,
HHKOUM 00pa3oM He OTPa3miIoch Ha Aei-
CTBYIOILIEM 3aKOHE 00 YrOJIOBHOW OTBET-
CTBEHHOCTH.

VIMEHHO TO3TOMYy aHAJIU3 Hay4HBIX
pa3paboTok B cepe MHTEIUIEKTyalbHO
COOCTBEHHOCTH U IIPAKTHKH OXPAHBI IIPaB
HMHTEJUIEKTyaIbHOH COOCTBEHHOCTH CBH-
JIETEIBCTBYET O HEOOXOAMMOCTH TpOBe-
JIEHHs] KOMIUIEKCHOW YTOJOBHO-TIPABOBOM
XapaKTePUCTHKH TPECTYIUICHUH, ocsra-

IOIMX Ha MHTEIUIEKTYaJIbHYIO0 COOCTBEH-
HOCTb B YKpauHe.

CocrosiHue HccaegoBaHusl. Bax-
HOCTb BOIPOCOB  YTOJOBHO-IIPAaBOBOIO
npeaynpexKIeHUs IPECTYITHOCTH B cdepe
UHTEJJIEKTyalbHOM COOCTBEHHOCTHU IOJ-
TBEPXKIACTCS CYNIECTBEHHBIM YBEINYe-
HUEM KOJHMYeCTBA IyONMKamWi MO ITOH
npobemarnke. Cpenu OTEYeCTBEHHBIX
YYEHBIX, HCCIEAYIONNX JSTOT BOIPOC,
MOXKHO Ha3BaThb TakuX, Kak: M. bpa-
Tacok, A. MenpHuk, B. Ilamamapuyk,
A. Cynpys, A. Tponus u np. Cpenu 3apy-
6exHbIx orMeTHM JI. bentiu, T. Bonkosa,
10. I'pomoga, B. lozopuesa, M. Kopury-
HoBa, b. lllepmana u np.

Henblo W 3aayeii cTaTbM SBISICTCS
KOMIUIEKCHBII aHalM3 HAay4HBIX TPYHOB
U 3aKOHOJATENBHBIX aKTOB IO YTOJOBHO-
MPaBOBOMY TPEAYNPEKIACHAIO MPECTYITHO-
CTH B c(pepe UHTEIUIEKTyaIbHOH COOCTBEH-
HOCTH, ()OPMY/IMPOBAHHE TPEIIOKEHHUS 110
CHCTEMaTH3alii TIPECTYIUICHHH B cdepe
HHTEJUICKTyaJIbHOH COOCTBEHHOCTH.

H3n0:xeHne 0CHOBHOTO MaTepuaJa.
CTOHUT OTMETHTb, YTO TIPECTYIICHHS M1PO-
THUB HHTEJUICKTYaJIbHOH COOCTBEHHOCTH
B YK Vkpaunbsl paccMaTpuBaroTcsi Kak
CaMOCTOSITEIbHBIN BUJ MPECTYIUICHUH, a
OTHECEHBI B HEM K JIByM Pa3IMYHBIM pa3-
nenam: «lIpectymnenns nportus u3bupa-
TENBHBIX, TPYIOBBIX M JPYTHX JIMYHBIX
IpaB U CBOOOJ YENIOBEKA M TPaKTaHIHA)
(ct. 176 «Hapymenne aBTOpckoro mpasa
U CMEXHBIX mpaB», cT. 177 «Hapyme-
HHE TIpaB Ha H300peTeHHe, IOJE3HYI0
MOzieNlb,  NIPOMBIIUICHHBIH  00Opaser,
TonorpadMi0 MHTErpabHOW MHKpOCXe-
MBI, COPT pacCTeHHH, palUOHAIM3ATOP-
cKoe npemioxeHue»), «llpecrymieHus
B cdepe XO3SMCTBEHHOU AEATEIBHOCTN
(cr. 203-1 «He3akoHHBIH 000pOT AHMC-
KOB JUISI JIA3€PHBIX CHUCTEM CUUTHIBAHUS,
MaTpHll, 00OPYZOBAHUS U CBIPbS IUIS UX
MpoM3BOICTBa», CT. 229 «He3akonHoe
WCTIONIb30BaHNE 3HAKOB JUISI TOBapoOB
U yciyr, (UPMEHHOTO HaWMEHOBAHWUS,
KBJIM(UIIMPOBAHHOTO yKa3aHUS IPOUC-
XOXKJIEHHs ToBapay, cT. 231 «HezakonHoe
coOupaHue ¢ LeJbl0 UCIOIb30BAHHMS HIIH
UCIIONB30BAaHUE CBEJICHUH, COCTaBIISIO-
IIUX KOMMEPUYECKYI0 MM OaHKOBCKYIO
TaliHy», cT. 232 «Pasmamenue kommep-
YeCKOM Wiy OaHKOBCKOM TalHbIY) [4],
YTO SIBISIETCSI HE COBCEM OOOCHOBAHHBIM
U TIPaBWJIBHBIM M BO MHOTOM 3aTPyIHSET
MPUMEHEHHE YTOJOBHOTO 3aKOHOIATEIb-
CTBa K JeJiaM, CBSI3aHHBIM C 3aIUTOM
MpaB MHTEIUIEKTYaIbHON COOCTBEHHOCTH.
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Kpome Toro, yueHsle 0TMEYaroT, 4TO
B neictBytomieM YK VYkpaussl orcyT-
CTBYIOT COCTaBbI IPECTYILICHUH, IpeMe-
TOM KOTOPBIX SIBJIAIOTCS OOBEKThI WHTEII-
JIeKTyaJIbHON COOCTBEHHOCTH, HAllpUMeEp,
«HAyYHOE OTKPBITHE» H «IIOPOAA >KUBOT-
HBIX», YTO, B CBOIO O4YEpeAb, JENaeT
HEBO3MOXHBIM IPUMEHEHHE YTOJIOBHO-
TIPaBOBOTO MOPSIIKA 3AIUTHI IPAaB MHTEI-
JIEKTyalbHOW COOCTBEHHOCTH K JTHUM
o0bekTaM. CynTaeM, YTO HEOOXOIUMO
J00aBUTh TOPO/Y JKMBOTHBIX M Hay4yHOE
OTKpBITHE K OOBEKTaM HpECTYIUICHUS,
npenycMorpeHHoro B cT. 177 YK Ykpau-
HBI, 4€M 00ECIIeUUTh UX YTOJOBHO-IIPABO-
BYIO OXpaHy.

IIpoTuBOpeunBO M TOJKOBaHME
cT. cT. 203—1 u 176 YK VYkpaunsl. Taxk,
ct. 203-1 VYK Vkpaunsr «He3akon-
HOe oOpallleHne IUCKOB Ul JIa3epHBIX
CHCTEM CYMTBIBAHHA, MaTpHL, 000pyno-
BaHUSI M CBIPbS JUIS MX IPOH3BOJICTBA»
OpTraHMYHO CBsi3aHa co CT. 176 «Hapyme-
HUE aBTOPCKOTO ITPaBa U CMEKHBIX TPAB»,
ABJSIETCSL €€ MPSAMBIM TPOAOILKEHHEM.
OnHako yKa3aHHBIE CTaTbU HaXOIATCA
B pa3HbIX pasgenax Konekca, uro 3arpyn-
HSIET UX IPUMEHEHUE Ha MPAKTUKE.

Ilo MHeEHHIO y4YeHbIX, HEO0OOCHO-
BaHHBIM TaKXKe SBISETCS OOBEJUHEHUE
B OJIHOH CTaThe KaK MpeMeTa MPecTyIuIe-
HUS1 0AaHKOBCKON M KOMMEPUIECKOH TalHBbI,
KOTOpBIE WMEIOT DPa3IM4YHBIN IPaBOBOI
pexum. B 1o sxe Bpems Hopmbl YK Vkpa-
HHBI, IIPelyCMaTPHUBAIOIINE 3alUTY IIpaB
Ha OOBEKTHl WHTCIUICKTYaJbHOH cOO-
CTBEHHOCTH, BO BPeMsl JEHCTBHS 3aKOHO-
JIaTeNIbHOrO aKTa MHOTOKPAaTHO MEHSJINCH,
a 0 HEOOXOAMMOCTH COOTBETCTBYIOIINX
HU3MEHEHHUH B YrOJIOBHOM 3aKOHE B Hayu-
HBIX KpYrax TOBOPHUJIOCH 3HAUYUTEIHHO
panbmre [11, c. 18-19], ongrako He Haxo-
U0 TOIJIEPKKU CO CTOPOHBI 3aKOHO-
JIaTeTbHOW BETBU BIIACTH. B WacTHOCTH,
pedb HJIET O 3aKOHONPOEKTE HApPOAHOIO
nemyrara msroro cossiBa C. I'ycaposa
«O BHecenuu u3MeHeHuit B YK Ykpaunst
n Kozexe 06 aqMUHHUCTPATUBHBIX IIPaBO-
HapyLIEHUsIX MO YMOPSIOYEHUIO OTBET-
CTBEHHOCTH 3a MpPECTYIUIEHUs IPOTHUB
HHTEJUICKTYalbHOH COOCTBEHHOCTH» OT
10 utronst 2007 . Ne 4006, HarrpaBIeHHbIH
Ha CHUCTEMAaTU3allMI0 YTOJOBHO-IIPaBO-
BOI OXpaHbl OTHOLICHUM WHTEIICKTY-
QIBHOM COOCTBEHHOCTH KaK OTIENIbHOU
Tpynnsl  OOIIECTBEHHBIX  OTHOIICHHHA.
OCHOBHOI HOBEJION 3TOr0 3aKOHOIPO-
exra ObuIO co3naHue B cTpykType Oco-
6ennoit yactn YK VkpauHbl 0TAEIBHOTO
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CaMOCTOSITEJIHOTO Pa3ziena, KOTOPbId Obl
OOBEIMHSI MIPECTYITHbIE MOCATATENILCTBA
B cdepe HMHTEIUIEKTYallbHOH COOCTBEH-
Hoctu. 27 urona 2007 r. B BepxoBHoit
Pane YkpauHbl OblIM TIPOBEICHBI Maplia-
MEHTCKHE CIIyIIaHWs Ha TeMy: «3aIuTa
NIpaB MHTEJUICKTYaJIbHOH COOCTBEHHOCTH
B YKpauHe: MpoOIeMbl 3aKOHOIATEIEHOTO
obecrevyeHust 1 IpaBoONpUMEHEHND [2].
B Pexomenmanusx mo 3TUM ClyHia-
HUSIM, OJOOPEHHBIX  ITOCTaHOBJIEHHEM
BepxoBHoii Panpl Vkpaunsl, mo stomy
MOBOJY TOAYEPKUBAJIOCH, YTO B CTpaHE
CHCTEMa NpaBOBOM OXpaHbl HHTEIIEK-
TyaJbHOM COOCTBEHHOCTH HAXOOMTCS Ha
CTaauy 3aBepuIeHus ee (OPMUPOBAHMS,
B TOCYZIapCTBE yXe CO3/laHa COBPEMEHHast
3aKOHOJaTeNbHass 0a3a IO 3aluTe 3THX
npaB. OHAKO BCIIEACTBHE CYIECTBOBAHUS
MHOTOJIETHETO OOBIYast OTHECEHHS YKa3aH-
HBIX COCTaBOB IPECTYIUICHHH K pa3ind-
HBIM pa3/eiaM YroJIOBHOTO 3aKoHa cop-
MHpOBAJIUCH PA3IMYHBIE TOYKH 3PEHUS
Ha npaBwia ux KBamudukaimu. Tak,
B OTECYECTBCHHON IOPHINYECKOI JHMTEpa-
Type CIOXWIach TPAAULUS paccMaTpu-
BaTh PA3JIMYHBIE COCTABBI MPECTYIUICHUH
NPOTHUB HMHTEIUICKTYaJbHOH COOCTBEHHO-
CTH KaK HEOTHEMJIEMYIO COCTABIISIOLIYIO
TOTO BHJA MPECTYIUICHUH, K KOTOPOMY HX
MIOMECTHJI 3aKOHOAAaTeNnb. Tak, HapyIe-
HHUE aBTOPCKOTO IIpaBa M CMEXHBIX TpaB
(ct. 176) n HapymieHne mpaB Ha H300pe-
TEHHE, TOJIE3HYI0 MOJIEINb, HMPOMBIIUICH-
HBII 00paselt, Tornorpaduio HHTErpatbHOI
MHKPOCXEMBI, COPT pacTeHUi U paluoHa-
n3aTopckoe npemiokenue (ct. 177) Tpak-
TYIOTCSl KaK NMPECTYIUIEHHS TIPOTHB M30H-
paTeNbHBIX, TPYAOBBIX U APYIHX JHUYHBIX
TpaB 4eJIoBeKa U rpaxkaanuHa [6; 7).
OnHako O4YEBHMIHO, YTO 3TH MPECTYII-
HBIE JESHUS NPOTHB IIPaB HE HAPYIIAIOT
HU W30MpATeNbHBIX, HU TPYIOBBIX, HHU
Jake «APYTHX JIMYHBIX MpaB YeIoBeKa
U rpaxaanuHay. Cpeny HUX OTCYTCTBYET
MpaBO Ha Pe3yJbTaThl HHTEIUIEKTYaIbHOM
TBOpUecKoi aesrensHOCTH. OHO TpHU3HA-
HO YacThIO KyJIBTYPHBIX IIPaB U CBOOOL,
KOTOpBIE  ONpPENEIAT  IOPHIUYECKUE
BO3MO)KHOCTH 4YeJIOBEKa M TIpakAaHWHA
B cepe KylbTypbl, a rapaHTUU CBOOO-
Ibl TBOpYecTBa 3akpenwia Koncturynus
VKpauHbl, B YaCTHOCTH IPABO HA PE3yIib-

TaTbl HHTEUIEKTyaJbHOW TBOPYECKOU
JIEATEIbHOCTH 4YeNIOBE€Ka U TpakJAaHWHA
[3, c. 421].

Taxxe ocTaroTcs pasHOIIacus B Tep-
muHosornn Mexny YK Vipaunsl n I'K
Vkpaunsl. Tak, BMecTo 00IIENPU3HAHHO-

ro TepmuHa «toprosas Mapka» ('K Vkpa-
unbl) B YK Vkpaunsl ynorpeOmnsercs
MOHATHE «TOBAPHBIH 3HAK», BMECTO «KOM-
mepueckoro HammeHoBaHus» ('K Yipa-
UHbI) — «(hUPMEHHOE HAWMEHOBAHHUEY,
a BMECTO «KOMIIOHOBKHM HHTETPaIbHOI
mukpocxeMmel» (I'K Ykpaunsr) — «tomo-
rpaduss HMHTETPATEHOH MHKPOCXEMBD)
(YK VYxpannsl). 9to o0bsicHseTcs Oomee
mo3HUM BpeMeHeM npuHaTHa 'K Ykpan-
HBI (2003 1), B ommmane ot YK Vipaunst
(2001 1.), a Tak)Ke HE BHECCHHBIMH CBOCB-
PEMEHHO COOTBETCTBYIOLIMMH H3MEHEHHU-
ssmu B YK VkpauHsl.

Heonno3HayHast cutyauust U ¢ Apy-
MMM COCTaBaMM MpECTYyIUIeHU# B ce-
pe HHTEJUIEKTyalbHOIl COOCTBEHHOCTH,
penyCMOTPEeHHBIMU CT. cT. 203-1, 229,
231 u 232. BonpmuHCTBO HCclenoBare-
Jeil paccMaTpUBAIOT UX KakK IPECTyIlie-
HHA B c(epe XO3AHCTBEHHOH AesATeNbHO-
CTH, XOTSI, UCXOJISl M3 COICPIKAaHHUS ITHX
crarei, cyObeKTHI paBa MHTEIUIEKTYallb-
HOH COOCTBEHHOCTH NPHOOPETAIOT 3TOT
cTaTyc He 00s3aTe’qbHO TOJIBKO B CBS3H
C OCYIIECTBICHHEM XO3SIHCTBEHHON nesi-
TeNbHOCTH. M Ha 3TOM HEOJHOKPATHO
obpaianock BHUMaHue y4yeHsIx [1; 9].

B CBs3M ¢ 3TUM Ba)KHBIM HalpaBlie-
HUEM HCCJIEIOBaHUS YTOJIOBHO-TIPaBO-
BOM OXpaHBl WHTEIEKTyaJlbHOW COO-
CTBEHHOCTH SIBIISIETCSI CHCTEMaTH3aIlHs
npecTyruieHuil B 31oil cepe. OTmeTnm,
YTO CPEAM HCCIENoBaTeNie OTCYTCTBY-
€T eIUHCTBO OTHOCHTEIHHO KOJIMYECTBA
cocTaBoB npectyiuieHuil B YK Ykpaunsl,
HapyIIAOKX Mpasa B cepe UHTEIUIeK-
TyaJIbHOH COOCTBEHHOCTH, a WX KOJIH-
4ecTBO Kojebnercs oT AByX (CT. cT. 176,
177) no cemu (cr. ct. 176, 177,2031, 229,
228, 231, 232), npuueM B pa3IHYHBIX
KOMOMHALIMSIX.

CTOUT COTIACUTHCS C YTBEPKACHHEM
0 TOM, YTO TMpoOiieMa 3alIUTHl HWHTEI-
JIEKTyaJbHOH COOCTBEHHOCTH SIBIISETCS
nmocrarogyHo macmrtabHod [10, c. 462]
1 OXBaThIBaeT HOPMBI HE TOJIBKO YTOJOB-
HOTO TIpaBa, HO M TPaXKIAHCKOTO, aIMH-
HHCTPaTUBHOIO, HAJIOTOBOTO,  JPYIHX
oTpaciieit.

OnHAaKo CerofHst Uil BbIJEICHHA
IPYNIBl TPECTYIUIEHUH INPOTHB HHTE-
JIEKTYaJIbHOW COOCTBEHHOCTH KaK OTAEIb-
HOTO BHAA MPECTYIUIEHHH CyIIeCTBYeT
MHOTO IOpHIWYECKUX OCHOBaHUH. K HuUM
MOXHO OTHECTH Haludue TpU3HAHUE
TEPMHUHAa «OOBEKTHI TpaBa HHTEIIEKTY-
aJbHOW COOCTBEHHOCTH» KaK MEXIyHa-
PORHBIMU ITPABOBBHIMH aKTaMH, TaK U JeH-

CTBYIOIIUM 3aKOHOJIaTeIbCTBOM YKPaHHbI
(ct. 42 TK VYkpauHsbl), KOTOpOE K TOMY
K€ COICPXKHUT IepedeHb OOBEKTOB Ipa-
Ba HHTEIUICKTYaJIbHOH COOCTBEHHOCTH
(xH. 4 'K Vkpaunsr) [5, c. 36].

Kpome TOrO, BBIACIEHHE 3TOTO BHIA

NPECTYIUICHUH YMECTHBIM
C yd4eToM 0c000il TpaBOBOM CYIIHOCTH
U OOIIMX TNPU3HAKOB ITIPECTYIHBIX Jes-
HHI, OXBATBIBAEMBIX IMOHITHEM «OOBEK-
THI NpaBa MHTEIUIEKTYaJIbHOH COOCTBEH-
HOCTH», @ TaKXkKe OOLIMX 00sA3aTeIbHBIX
MPU3HAKOB COJEPIKAaTEIbHOTO XapaKTepa
(ocobenHOCTH 00BEKTa U  OOBEKTUB-
HOW CTOPOHBI COCTaBa MPECTYIUICHHA).
B none3y ¢GOpMyaHpoBKH B YrOJOBHO-
NPaBOBOH JOKTPHHE IeGUHHULMU «IIpe-
CTYyIUICHHS ~ IPOTHB  HHTEJUIEKTYallb-
HOM COOCTBEHHOCTH» CBHJACTEIBCTBYET
W HalM4Yhe KOHKPETHOTO COACpKAHHS
WX POIOBOTO OOBEKTA, MpenMeTa, 00b-
eKTUBHOH M CyOBEKTHBHOH CTOPOH, a
TaK)Xe CHHXPOHHOCTh BHECEHHH H3MEHE-
HHUI B CTaTbH, KOTOPbIE OXPAHSIOT IPAaBO
Ha OT/ENIbHbIE OOBEKTHI IIpaBa HHTEN-
JIEKTYaJIbHOW COOCTBEHHOCTH, B IEJAX
aJlanTaldy OTEYECTBEHHOTO YrOJIOBHOTO

BBITTIAOUT

3aKOHOJIATENIbCTBA C 3aKOHOJATEIbCTBOM
Espomneiickoro Coroza [5, c. 38].

Eme onuoit mpobnemoill B mpouec-
Cce TpHBJIEYCHUS K YTOJIOBHOH OTBET-
CTBEHHOCTH JIMI[ 3a MOCATATeIhCTBO Ha
HHTEIUICKTYaIbHYIO COOCTBEHHOCTB,
KOTOpasi He OCBEIIeHa IOJDKHBIM 00pa-
30M B Hay4HOW JHTeparype, SBISIETCS
HEOJHO3HAYHOE TOJKOBAaHUE IOHATHSA
U pazMepa MaTepHaJIbHOTO yuiepoa, npu-
YUHEHHOTO YMBIIIJIEHHBIM HapyIICHHEM
COOTBETCTBYIOIIMX IIPAaB HMHTEIUICKTY-
anpHOM coOcTBeHHOCTH. K CcokaneHuio,
MOXXHO KOHCTaTHpOBaTb, 4YTO JAEHCTBY-
IOLEC 3aKOHOHATENBCTBO YKpauHbl HE
JTaeT 4EeTKOTO0 OTBETa Ha BOIPOC O TOM,
KaK JOJDKEH ONpENeNsAThCS HaHEeCEHHBIH
MarepuaibHbIil ymep6. Cpean mpobiem
OXpaHbl HHTEIJUIEKTYaJIbHOI COOCTBEHHO-
CTH BBLICIAETCS M HEAOCTAaTOYHAasl OCBe-
JIOMJICHHOCTb O0IIeCTBa B 3TOM BOIIPO-
ce, 4TO NPUBOJAMUT K HAPYLIEHUAM IIpaB
WHTEIUICKTYyaJIbHOH COOCTBEHHOCTH, a
TAK)Ke HE MO3BOJISICT CBOEBPEMEHHO BBe-
CTU OOBEKTHI IpaBa HHTEIUICKTYaJIbHOM
COOCTBEHHOCTH B TPaXKAAHCKHIA 000-
pPOT, a 3TO HEraTHBHO CKAa3bIBAETCS Ha
HKOHOMHYECKOM DPa3BUTHH TOCYAapCTBa
1 TIOTy9eHUH Ha/IeKamed MpuObUIN ero
rpaxaaHaMH. 3aluTy HHTEIUICKTYaIbHON
COOCTBEHHOCTH B YKpaWHE OCYIIECTBIIS-
0T 1Ba MuHHUCTepcTBa (MUHHCTEPCTBO



oOpa3oBaHUs M HayKd U MHHHCTEPCTBO
BHYTPEHHHX JIeJT), YEThIpE TIPaXIAAHCKUX
BeomcTBa 1 Ciyxba 06e30macHOCTH
VYkpaunsl. B rocynapcrtBe mpakTU4ecKd
HE CyLIECTBYET €JMHOI CTaTUCTUKH OXpa-
HBI U 3alUThl 0ObEKTOB UHTEIUIEKTYallb-
HOM cOOCTBEHHOCTH [8, c. 288].

12 mapra 2019 1. HapoaHBIe JEITyTaThI
YKpauHbl 3aperuCTPHPOBAIN  3aKOHOIIPO-
ekt Ne 10143, 0CHOBHOH LIENBIO KOTOPOTO
SBIISICTCS  YCWICHHE aJIMUHHCTPATHBHOM
U YrOJIOBHOM OTBETCTBEHHOCTH 3a Hapy-
IICHHs1, COBEPIICHHbIE B Chepe MHTEIIeK-
TyaJIbHOH COOCTBEHHOCTH, KOTOPBIA MpH-
3BaH NPEIOTBPATUTH Oyayliue HapyLICHUs
U 3alUTUT HHTEPECHI aBTOpoB. Harpumep,
3a HapyIICHHE MPaB Ha O0bEKT MHTEIUIEKTY-
AIIbHOM COOCTBEHHOCTH MM 32 HE3aKOHHOE
pAacIpOCTpaHEHHE AK3EMIUIIPOB  AyJHO-
BU3YaJIbHBIX TPOM3BEICHHUH, (DOHOrpamMm,
BHUJICOrPaMM, KOMITBFOTEPHBIX IIPOrpamM,
0a3 TaHHBIX MUHUMAJIBHBIA pa3Mep aJMu-
HHCTPAaTHBHOIO B3bICKaHHs B BHJIE MITpada
MPE/UIAraroT TOBBICUTSH B IIATH pa3. Pasmep
mTpadoB 3a Oornee TSHKKHUE NPECTYIUICHUS
B cdepe HHTEIUICKTYalbHOH COOCTBEH-
HocTH, mpeaycMoTpeHHsle YK VkpauHsl,
NPE/UIAraeTcs YBEJIMYUTh 110 MEHbLIeH
Mepe B AECATb pas.

IpakTuyeckue pabOTHUKU CUUTAIOT,
YTO U HapyluTens pasMep mrpada He
MMEET TMEPBOCTENICHHOTO 3HAYEHHUsI, 0CO-
OCHHO €CITH YYUTBIBATH, YTO €TI0 MPHMEHE-
Hue 11oJ] BoripocoM. [ToaToMy MHOTHE Hapy-
IIUTEIN HE OCO3HAOT TOTO, YTO, HATIPUMED,
3a ImyOIMYHOE UCTIONIHEHHE MY3bIKH HY>KHO
IUIATUTh, TIOCKOJIBKY B IIPOTHBHOM Cllydae
OHM OyoyT HECTH IOPUIIMYECKYIO OTBET-
CTBEHHOCTb. B 0OJIBIIMHCTBE aBTOPBI 3aK0-
Horpoekra Ne 10143 nonumarot npobiemy,
K KOTOPOH TPHUBENIO HEJaBHEE M3MEHEHHE
crien()MKU pacyeTa KOMIICHCALMH 32 Hapy-
IICHHE aBTOPCKOTO IpaBa (peub HIET O
criocode pacyeTa KOMIEHCAIMH CTOMMOCTH
peanm3ali  00bEKTa HHTEIUICKTYAJIBHOI
cobcrBenHocTH). [Ipobnema 3axirodqaeTcst
B TOM, YTO MPAKTHYECKH HEBO3MOXKHO pac-
CUMTATh pa3Mep KOMIIEHCALMH 33 UCIIONb-
30BaHHE OJHOTO 0OBEKTa (B OCHOBHOM HCK
0 HapyLICHMH aBTOPCKOTO IpaBa KacaeT-
csl OIHOTO OOBEKTa, MECHU, HampuMmep).
[TosToMy aBTOpBI 3aKOHOIPOEKTA PELIMIIH
BEpPHYTbCS K HpexHed ¢opmyne pacue-
Ta KOMIICHCALIMK: OIPENEICHHbIH pa3Mep
Heo0J1araeMoro MUHUMyMa JIOXOZIOB TPaK-
JaH.

BriBoabl. Utak, 060011eHIe HayIHBIX
HCTOYHHKOB MO WCCIEIOBAaHHOW mpoliie-
MaTHKe IO3BOJISIET CJeaTh BBIBOI, YTO

MHOT'H€E BOIIPOCHI, CBA3aHHBIE C YTOJIOBHO-
NPaBOBBIM IPEAYNPEXKACHUEM TIPECTYI-
HOCTH B cepe HHTEIUICKTYalbHOU c00-
CTBEHHOCTH, SBIISIOTCS CHOPHBIMH M HE
JO KOHIA BBIACHEHHBIMH, NPYTHE HYX-
JAITCSl B JIONOJHUTEIBHOW apryMeHTa-
UU. YUHUTHIBas 3TO, 10 MHEHHUIO YUYCHBIX,
CYLIECTBYET HAacylIHasi HEOOXOIMMOCTh
pCLICHUS Psijia TEOPETUYCCKUX M HPAKTH-
YEeCKHX MpoOJieM, CBSI3aHHBIX C BBISICHE-
HHEM: PH3HAKOB U COACPIKAHUSI TTOHSITHS
«IPECTYIUICHUS], MOCATAIOINE Ha WHTEN-
JIEKTyaJIbHYI0 COOCTBEHHOCTb); OOBEKTHB-
HBIX NIPU3HAKOB COCTABOB IPECTYIUICHUH,
HOCSATAIONIMX HA MHTEJUICKTYaJIbHYIO CO0-
CTBEHHOCTb, B YaCTHOCTH: 1) 0COOCHHOCTH
POOBOro 0OBEKTa COCTaBOB IPECTYILIC-
HHH, NOCSTAIONIMX HA NHTEIUICKTYaIbHYIO
COOCTBEHHOCTh, a 3HAUUT, ITOMEILCHHS
COOTBETCTBYIOLIMX  YTOJIOBHO-NIPABOBBIX
HopM B YK Vkpaunsl; 2) npeamera mpe-
CTyIUIEHHH B cdepe HHTEIUICKTyaIbHOM
COOCTBEHHOCTH; 3) OOIIECTBEHHO OIac-
HOTO JesiHUA M OOLIECTBEHHO OIACHBIX
HOCIIEACTBUH B Ka4eCTBE IPU3HAKOB 00b-
EKTUBHOTO aclieKTa MpecTyIuieHni B cde-
pe HHTEeIUIEKTYalbHOW COOCTBEHHOCTH;
CYOBEKTHBHBIX NPU3HAKOB COCTABOB IIpe-
CTYIUICHHH, MOCSTAIOIINX HA MHTEIUICKTY-
AJIbHYI0 COOCTBEHHOCTb, YCTaHOBKA CIIe-
[UAJILHOTO CyOBEKTa; BUHBI U ¢ (opMbl,
a TaKKe IeNH U MOTHBA B CIydae COBEp-
IICHUS NPECTYIUICHUH B chepe HHTEIIIeK-
TyalbHOW COOCTBEHHOCTH; KBAIH(UIIN-
POBaHHBIX U 0CO00 KBATH(UIIMPOBAHHBIX
COCTAaBOB IIPECTYIUICHUH, IOCATalomuX
Ha MHTEIUIEKTYaJbHYI0 COOCTBEHHOCTb.
Kpome TOro, BakKHBIM acCIEKTOM HcCCIIe-
JIOBaHUs JOJDKEH CTaTh aHAJM3 YTroJIOB-
HO-IIPABOBOM OXpaHbl HHTEJICKTYaIbHOMN
COOCTBEHHOCTH B 3apyOe)HBIX CTpaHax,
KOTOpBIC HMMEIOT 3HAYUTEIbHBIA OIBIT
U JJOCTUIVIM PEaJbHBIX PE3yJIbTaTOB B YKa-
3aHHOU cdepe.
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SUMMARY

The article is devoted to the study of the legal nature of distribution contracts, their regulatory regulation, the subject composition
and the essential conditions of this category of contracts. The author also considered distribution as a specific tool for regulating

relations in the wholesale market.
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JUCTPUBBIOTOPCKHUM JOTOBOP KAK CIEIIU®UYECKU HHCTPYMEHT PETYJINPOBAHUA
OTHOIIEHUM HA PBIHKE OIITOBOM TOPIOBJIN

Kupunn KPOJIEBELKHIA,

azBokat AKuuoHepHoro oomiecta «KponeBelkuii u mapTHepb

AHHOTAIUA

Crarbs IOCBSIIIEHA U3YICHHUIO TPABOBOI MPHUPOIBI AUCTPUOBIOTOPCKUX JOTOBOPOB, MX HOPMAaTUBHOTO PETYINPOBAHUSA, CYyObEKT-
HOTO COCTaBa M CYIIECTBEHHBIX YCIOBUIA ATOW KaTErOpHU JOTOBOPOB. ABTOPOM TaKKe PACCMOTPEH JUCTPUOBIOTOPCKUI TOTOBOP KaK

crenuduuecKuii HHCTPYMEHT PEryIMpOBaHUs OTHOILECHUH Ha PhIHKE ONTOBOM TOPIOBIIH.

KroueBnle cioBa: Z[I/ICTpI/IGyL[I/ISI, [[I/ICTpI/IGLIOTOpCKI/II‘/‘I AOTrOBOp, OIITOBAsA TOPTOBJISL, PIHOK OITOBOM TOPIrOBJIH.

Problem setting. The lack of regula-
tory regulation of distribution activities,
its subject matter, subject composition,
contractual forms of implementation is
a significant gap in the Ukrainian legisla-
tion, which does not have time to cover
a number of important legal relations.

This circumstance also affects
the legal status of participants in distri-
bution activities, limits its development
through the prism of evaluation of the pro-
visions of Antimonopoly legislation.

It is argued that the supply of goods
not to all, without exception, wholesal-
ers, namely distributors, as elected busi-
ness entities, indicates a significant devel-
opment of a single manufacturer, also
the creation of a product that is in demand
and enjoys the trust of consumers.

That is, business entities, that are
granted the right to distribute such a prod-
uct, minimize financial risks and focus
mainly on the process of presentation,
placement, advertising, increase in points
of sale and promotion of such products,
which are granted the right to distribute
such a product mediating their activities
through distribution contracts.

The purpose of the article is to charac-
terize the distribution contract as a tool for
regulating relations in the wholesale market.

Analysis of recent researches
and publications. Study of the legal

nature and peculiarities of the distribu-
tion agreement have devoted their works
of scholars such as Y. Belousova, A. Bor-
isova, O. Zueva, V. Maslova, etc.

Article’s main body. The first priority
should be to investigate the legal nature
of the distribution contract, the subject
composition, its essential conditions, to
determine its place in the system of eco-
nomic contracts in the field of wholesale
trade, providing its characteristics.

Distribution activity has a special
specific meaning, different from other
types of management, which is formed
by a combination of a set of legal contrac-
tual structures (sale, supply, commercial
mediation, services, commercial conces-
sion), based on the creation of conditions
for increasing demand and sales volumes
of wholesale consignments, maintaining
the business reputation of the relevant
products and the manufacturer in a certain
territory [1].

The parties to the distribution agree-
ment are business entities. There are
different approaches to the definition
of the management side in the scientific
literature, which is called the principal,
manufacturer, supplier, seller, importer.

The producer is the main subject
of distribution activity with a wide range
of powers in this sphere of wholesale eco-
nomic and trade activity.

A distributor is a wholesale mar-
ket entity (legal entities and individual
entrepreneurs), which has the exclusive
right to buy and sell goods of a particular
manufacturer. Distributors make transac-
tions on their own behalf and at their own
expense.

It is possible to establish subjects
of distribution activity from legal defini-
tion (the producer and the distributor),
the volume of obligations: sales, creation
of a dealer network, the organization
of pre-sale preparation and guarantee ser-
vice.

Distributors carry out economic
activities on their own behalf, enter into
agreements with both sellers and buyers,
have warehouses, are engaged in the ser-
vice of products and perform many other
intermediary functions. Quite often act as
general intermediaries of a certain manu-
facturer [2].

That is, an important role in these
legal relations also belongs to the manu-
facturer, whose interest in attracting a dis-
tributor as a counterparty, and no other
market participants, is due to the main
features of distribution activities.

The peculiarity of the legal status
of the subjects of distribution activity
is that the right manufacturer to choose
a distributor, to establish the conditions
of its delivery, storage, presentation, sale,



sales territory, price policy corresponds to
the ability of the distributor to purchase
goods in the property, to obtain the privi-
leged status of the distributor of exclusive
products, which should provide signifi-
cant economic benefits.

On the  basis of provisions
of Art. 181 of the Economic code
of Ukraine the distribution contract shall
be concluded in the form of the uniform
document signed by the parties [3].

Conclusion of this agreement in a sim-
plified way is unlikely, given the need for
detailed regulation of the relationship
between the parties (through the exchange
of letters, faxes, telegrams, telephone
messages, by confirming the acceptance
of orders).

It is obvious that the distribution con-
tract does not require notarization and/
or state registration, considering the lack
of legal definition and regulatory consoli-
dation.

The transfer of intellectual property
rights under the distribution agreement
does not create such an obligation either,
since this requirement is not expressly pro-
vided for in part 1 of Art. 366 of the Eco-
nomic code of Ukraine [3].

Thus, the distribution contract is con-
cluded in writing, does not require notari-
zation and / or state registration.

Approval by the Cabinet of Ministers
of Ukraine of the standard form of the distri-
bution agreement is considered inappropri-
ate, since these legal relations require prior-
ity legislative regulation, the intervention
of the state body will indicate the restriction
of competition and the free will of the par-
ticipants of economic relations.

At the same time, a standard distri-
bution contract is applied at the level
of international economic relations.

This agreement regulates the question
of territory, goods, functions of the distrib-
utor, abstention from competition, organi-
zation of sales, distribution of advertising
costs, fairs, exhibitions, prices (including
resale, Commission payments), condi-
tions of supply to the distributor, guaran-
teed sales volumes, agents, information
on the sale, sale of goods outside the ter-
ritory, trademarks, confidentiality, product
stocks, warranty service, monopoly, term
of the contract, early termination, damag-
es in case of termination, return of docu-
ments and stocks, dispute resolution, etc.

These provisions are subject to imple-
mentation in national legislation with

a view to its harmonization with interna-
tional normative regulation.

An important aspect in the standard
form of the distribution contract is the reg-
ulation and perception of the monopoly
position of the distributor in the relevant
market, which is detailed by determining
the supplier’s ability to sell goods to other
buyers within the territory of the distribu-
tor [4].

That is, the acquisition of such status
is quite acceptable and legal in interna-
tional trade, which indicates the need to
harmonize national Antimonopoly legis-
lation with the provisions above.

Given the content of the Model dis-
tribution agreement it is impossible to
determine its essential conditions, which
should include provisions on the sub-
ject, goods (stocks, service), sales prices
and remuneration of the distributor, ter-
ritory, functions of the distributor, sales
organization, conditions of supply to
the distributor, guaranteed sales volumes,
monopoly, term of the contract, condi-
tions and consequences of early termina-
tion of the contract.

Within the framework of our legal
system, we consider it necessary to
clarify the essential terms of the distri-
bution agreement, which should reflect
the essence of this type of economic
activity and the existing normative regula-
tion of contractual economic relations on
the basis of which the distribution activity
is formed as a direction of wholesale eco-
nomic and commercial activity.

A significant difference
of the distribution contract is its close
contact with the contract of sale of goods,
which is manifested in ensuring the ratio
of the most commercially significant
conditions relating to the relationship
between the seller and the buyer (price,
terms of payment, guarantees, basic
terms of delivery), and is achieved
either by reference to the general terms
of delivery agreed upon at the conclusion
of the distribution contract [4].

Therefore, the essential terms
of the distribution agreement will include
such essential terms and conditions
that are imposed by the legislator
at the conclusion of contracts of sale,
wholesale supply, provision of services,
commercial concession.

That is, the essential conditions
of this type of contract should include
the conditions of:
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—thesubject(therightsand obligations
of the parties concerning the scope
of authority of the distributor, which
it receives from the manufacturer with
the purpose of taking actions concerning
product promotion, the establishment
of the plan of sales of goods, minimum
levels of implementation, encouraging
measures to increase the number of sold
goods);

— object (name, quality, completeness,
range of goods);

— wholesale  price (includes
not only agreements on the cost
of the manufacturer’s goods, but also
selling prices for the distributor’s
contractors, commercial margins,
distributor’s remuneration, the amount
of marketing fees and advertising
activities, the cost of the distributor’s use
of intellectual property rights);

— term (including delivery terms,
deferred  payments, contract term
and reasons for its extension);

— terms of delivery of wholesale
consignments, including the definition
oftheperson carrying out the transportation
(as a rule, this obligation is placed
on the distributor, the manufacturer
undertakes to ensure a sufficient number
of ordered and ready-to-ship goods in
stock);

- conditions for pre-sale
preparation, ensuring the presence
of the goods in the relevant retail
chains and the fulfillment of warranty
obligations;

— the territory of the contract
(determined by the geographical scope
ofeconomicactivityofthedistributoraimed
at the implementation and presentation
of the manufacturer’s goods);

— conditions of exclusivity
(the right of the manufacturer to sell
goods in the territory of the distributor,
the conclusion of contracts with other
distributors in the same territory, the right
of the distributor to sell goods of other
manufacturers, to involve sub-distributors
and to form a dealer network, sanctions
for violation of geographical boundaries
of distribution activities);

—the content and volume of business
operations for the provision of services
(advertising, marketing, presentation
activities that the distributor performs in
order to increase sales of goods);

— the content of
reputation, intellectual

business
property



SEPTEMBRIE 2019

rights, the use of which is allowed to
the distributor (determining the rights
of the distributor to allow other persons
to use the set of rights granted to him,
establishing the obligation to observe
the quality ofthe relevant product, maintain
the reputation of the manufacturer,
to provide information about
the manufacturer of the goods
and the use of the trademark, not to
disclose the secrets of production, other
commercial confidentialities).

That is, the distribution contract must
contain ten groups of essential conditions,
which is due to the mixed legal nature
and a wide range of economic relations
that are subject to regulation.

One of the most extensive
and important in the contractual regulation
is the condition of exclusivity.

So, the wholesale economic — the scope
of the distributor’s powers within the agreed
contractual territory is determined in different
ways: in the form of granting the distributor
the exclusive right to sell (the distributor
is the only reseller of the goods in
the relevant territory, even with the exception
of the manufacturer) the monopoly right
to sell the goods (the manufacturer enters
into contracts with other contractors with
the consent of the distributor and supplies
the goods exclusively to the distributor),
the preferential right to sell (the distributor
receives priority and initial proposals for
the sale of the goods), however, it is not
the only subject of sale in the relevant
territory), public right of sale (sale
of goods is made by both the manufacturer
and several distributors who acquire such
status on the basis of the same conditions
that are formed by the manufacturer).

Yaroslava Belousova indicates that
the manufacturer of the goods may
have several distributors of their goods,
describing the status of the distributor,
but in other regions; subject to
the distribution of the goods through
the distributor, the manufacturer has no
right to sell its goods on a certain market
and the distributor to other persons, as
well as other distributors; the distributor
independently forms its sales
network [5].

Exclusivity may consist in limiting
the right of the manufacturer or its related
persons or other authorized distributors
to sell goods in the territory assigned
to the distributor; at the same time,
the manufacturer may grant the distributor

own

exclusive rights to sell only a certain part
of the range of its products or prohibit
the sale of goods via the Internet, etc. [6].

B. Dmochowski defines a fairly
comprehensivelistof criteria which may be
determined by the condition of exclusivity
in the distribution agreement: obligations
restricting competition within the same
product (brand), and commitments that
restrict competition between multiple
products (brands).

The terms of the exclusivity agreement
may contain more than one provision
at a time [7].

In addition, it should be noted
that the conditions of exclusivity
may also determine the legal capacity
of the distributor to use intellectual
property rights, goodwill, operating
secrets, commercial confidentialities.

Thus, the terms of the distribution
agreement, which regulate economic
relations on exclusivity, may be classified
as follows:

— by subject composition (restrictions
concerning the  manufacturer  or
distributor);

— the scope of economic
competence (determine the possibility
of the manufacturer’s activities in
the territory of the distributor, regulate
the rights of the manufacturer to attract
other distributors to the relevant territory,
the distributor’s ability to form a dealer
network);

— territories (geographical borders
of economic activity of the distributor
and the producer concerning wholesale

parties of goods, determining
of the minimum number of points of sales
of production);

— object (include the conditions
to ensure the sale of a certain amount
of goods, as well as the admissibility
of activities with respect to similar or
similar products of other manufacturers,
the acquisition of related products,
the transfer of intellectual property rights,
trade secrets, business reputation);

— circle of consumers (conditions that
impose on the distributor the obligation
to organize the sale of goods only to
the target circle of consumers);

- price (the establishment
of the manufacturer’s selling prices
depending on the volume of goods sold
and the implementation of the sales plan
for a certain period; the establishment
of the manufacturer’s recommended
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selling prices to wholesale buyers,
determining the amount of remuneration
of the distributor, the establishment
of the order of payments: pre-payment or
deferred payment).

At the same time, the most used
in the business turnover are the terms
of the territory, the exclusive right to sell
the goods, the obligation to buy the goods
of only one manufacturer, the conditions
for ensuring the sale of the corresponding
amount of goods, the obligation to
purchase related products.

Conclusions. Thus, the provisions
of the distribution agreement are
contractual, regulatory, basic, subject-
specific, back-to-back, complex, personal,
property economic obligations.

It is important to note that not all
exclusivity provisions are theoretically
defined to meet the requirements
of the law.

Therefore, it is possible to identify
the grounds for determining the conditions
of exclusivity in the distribution
contract on legal status: legal (legal)
and anti-competitive conditions (violate
the requirements of antitrust laws).

These factors, which form
the conditions of exclusivity, contribute
to obtaining a dominant or monopoly
position in the wholesale market, limiting
competition due to the distributor
significant  price  advantages over
the possibility of purchasing products
from the manufacturer by other market
participants.

Also, the actions of the manufacturer
(importer) and distributor can be qualified
as agreed and result in the imposition
of penalties by the Antimonopoly
Committee of Ukraine.

Therefore, an important aspect
of the dissertation research is the definition
of the maximum permissible limit
of  wholesale  economic  activity
of'the distributor, making recommendations
on the normative acceptable formulations
that should be used by the parties during
the conclusion and implementation
of distribution contracts.
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SUMMARY

The article investigates the practical aspects of applying recognition of the right as
one of the ways to protect the property rights of investors in housing construction in
Ukraine. A comprehensive analysis of judicial practice about recognition of rights in
the case of non-recognition or objection of property rights of investors has been carried
out. It has been established that the investor’s property right is interpreted by the courts
as a right of claim to the investment fund management company and/or construction
company. Particular attention is paid to the prerequisites for recognition of the right to
housing in Ukraine. It is determined that the prerequisite for the recognition of the right
to housing is the commissioning of an object by the state admissions committee.

Key words: recognition of right, disputation, investor’s property right, protection of
civil rights and interests, housing construction, violation.

INPU3HAHUE ITPAB COBCTBEHHOCTHU HHBECTOPA
KAK CITOCOB 3AIIUTHI B COEPE )KNJINIOIHOTI'O
CTPOUTEJBCTBA B YKPAUHE

Muxauna JIYIIUB,
acmMpaHT Kagenpbl IpakIaHCKOTO paBa U Iporecca
JIpbBOBCKOr0 HAIIMOHAJIBHOTO YHUBEpCUTETa UMeHU MBana @panko

AHHOTAINUA

Crarhsl TIOCBSIIIEHA WCCIEIOBAHUIO TPAKTUYECKUX AaCIeKTOB NPUMEHEHHs IpH-
3HAHUS TIpaBa KaK OZHOTO M3 CIIOCOOO0B 3aIIUTHI UMYIIECTBEHHBIX NIPaB HHBECTOPOB B
cdepe cTpouTenbCTBA KUIbs B Ykpaune. [IpoBefeH KOMILICKCHBIH aHann3 cyneOHOoN
MPaKTHKH B YacTH MPHU3HAHMA TIpaBa B CcIydae HEMPHU3HAHMS WIH OCHApHBAHUS HMY-
IIECTBEHHOTO IIpaBa MHBECTOpA. YCTAHOBJIEHO, YTO HMYIIIECTBEHHOE IIPAaBO HHBECTOpA
TPaKTyeTCs CyAaMM Kak IpaBo TPEOOBaHUS K KOMIAHUM 110 YNPABICHUIO WHBECTULIH-
OHHBIMH cpezicTBaMu 1 / wiH 3acTpoiimuka. Ocoboe BHIMaHHE YeIeHO HEOOXOAHMMBIM
MIPEANIOCHUTKAM JJIs IPU3HAHUS [IPpaBa Ha )KWiIbe B YkpauHe. OnpeneneHo, 9To JUis MpH-
3HAHUS MpaBa Ha JXUJIbe HEOOXOAMMOM NPEIOChUIKON SBISETCS BBEACHHE 00ObEKTa B
JKCIUTyaTalyIo TOCYJapCTBEHHON IPUEMOYHON KOMUCCHEN.

KoroueBble cji0Ba: pH3HAHKE IpaBa, OCIAPUBAHUE, NMYIIECTBCHHBIC TIpaBa MHBE-
CTOpa, 3aIlUTa rPpa’kAaHCKUX MIPaB U UHTEPECOB, HKUIUIIHOE CTPOUTENILCTBO, HAPYIIEHHUE.

Statement of the problem. One
ofthewaystoprotectcivilrightsandinterests
underArt. 16 ofthe Civil Code of Ukraine is
the recognition of the right. This provision
applies to all subjective civil rights. Non-
recognition of a right or its objection is one
of the forms of encroachment on the civil
rights of a person, as a result of which
the latter can’t realize it. At the same time,
in different spheres of social relations,
the use of this protection method has its
own specifics.

Recognition of the right can be applied
as an independent way of protection,

and also can be combined with other means
of security and protection of subjective
civil rights. The latter depends on
the nature of the violation of property
rights, its consequences and the purpose
of its termination.

The person, whose rights are violated,
chooses the way of protection by himself.
Applying appropriate way to protect
the rights of investors in the construction
determines their existence. That is,
at the time of violation of the property
right, the person must have his legally
certified confirmation. However, this
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does not exclude the possibility of using
this method of protection in the absence
of sufficient formal evidence of belonging
to a person the subjective law.

Status of research. The theoretical
and metrological basis of the research
are works of domestic and international
scientists that cover a wide range
of problems in investor’s property
right  protection in the  sphere
of housing construction, including works
of such scientists as I. Venediktova,
O. Voronova, N. Zagorniak, V. Kafarsky,
M. Mashchenko, I. Plucar, L. Radchenko,
V. Sichevlyuk, I. Chaly and others.

The objective and purpose
of the article is to provide appropriate
scientific  analysis and evaluation
of the practical use of such method
of investor’s property right protection
in the sphere of housing construction as
recognition of right.

Presentation of the main material.
Prerequisites  for  the  protection
of property rights by its recognition are:
1) the existence of subjective property
right; 2) non-recognition of this right by
other persons; 3) uncertainty about the legal
status of a person, resulting in doubts
about the affiliation of this person with
the disputed right; 4) the absence of proper
evidence that confirm the affiliation
of subjective property right to the person.
The above conditions create uncertainty
in the legal situation, the emergence
of doubts about the affiliation of property
rights to the investor and predetermine
the application of protecting by
recognizing the right.

Non-recognition of investor’s
property right limits his power for
implementation. This can happen when
another person also has a property right for
the same object, for example, in the case
of housing construction and concluding
an investment agreement for the same
apartment with two investors.

The recognition of the investor’s
property rights should be understood
as an action or several interrelated
actions aimed at establishing
the existence of property rights in one
of the formal legal forms provided by
law. The peculiarity of this protection
method in the investment sphere is that for
the emergence of a security relationship,
the appropriate composition of the offense
is not always necessary. For example, in
the case of non-recognition or objection

of'the investor’s property rights, at the time
of the commission of the offense may
be no damage. Nevertheless, there is
a situation in which there are prerequisites
for future losses, which are in causal
connection with unlawful behaviour.

At the same time, in order to create
a need for protection, in case of non-
recognition of the right, formal legal
consequences of the confirmation
of such violation are required. Ignoring
the investor’s property rights without
the legal consequences of his violation
can’t be considered an offense.

Recognition of the investor’s
subjective right is the establishment
of a legal relationship between the subject
of law and the object of property
relations. And in many cases, this requires
the termination of the offense.

According to Part 2 of Art. 331 of the
Civil Code of Ukraine, the ownership
of newly created real estate (residential
buildings, buildings, structures, etc.)
arises from the moment of completion
of construction (creation of property) [1].

In this case, if the law establishes
the commissioning of such real
estate, the right of ownership arises
from the moment of commissioning.
At the same time, corporeal rights to all
real estate objects are subjects to state
registration. From that moment, on
the basis of the legal documents stipulated
by the Law of Ukraine “On State
Registration of Corporeal Rights to Real
Estate and Their Encumbrances” arises
the right of ownership [6].

The judicial practice on consideration
and resolution of investors’ disputes
regarding the recognition of the objects
ownership, in particular in relation
to unfinished construction objects,
goes along the lines that the norms
of the current legislation do not provide
for judicial recognition of the ownership
of such objects if they are not
commissioned. The Civil Cassation Court
of the Supreme Court in its decision
of 28.02.2018 in the case Ne 352/626/13-
c states that the object of unfinished
construction is a special kind of immobile
thing: its physical creation has begun, but
has not been completed. In relation to
such thing, it is possible to establish any
subjective rights, in cases and in the order
determined by acts of civil law [5].

That is, deciding on the occurrence,
change or termination of subjective civil
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rights in relation to the object of unfinished
construction, it is necessary to take into
account the features and limitations
established by legislative acts. Newly-
created real estate acquires legal status
of real estate after its commissioning
and since the state registration
of ownership. By this moment, without
being an object of real estate legally,
unfinished construction is a set of building
materials such as things of the material
world, which may give rise to civil rights
and obligations.

Such judicial practice can’t be
considered such that is simultaneously
in compliance  with  the law.
The Law of Ukraine “On State Registration
of Corporeal Rights to Real Estate
and Their Encumbrances” and the same
provisions approved by the Cabinet
of Ministers of Ukraine, among the legal
documents necessary for the registration
of real estate ownership, determine
the decision to commission of the object
and court decision as an independent
basis for the emergence of property rights.
Therefore, the commissioning of the object
of the property is an independent basis
for registration of the property right in
the presence of documents stipulated by
the legislation, which does not require
further court decision [6].

Solving  disputes  relating  to
the recognition of right to newly created
objects it is necessary to distinguish
personal property rights, for example,
in terms of investment and ownership
of a particular property, created by
the construction.

In particular, according to the position
of the Commercial Cassation Court
of the Supreme Court, set forth in
the decision in the case Ne 910/25314/13,
the ownership of the disputed object
arises only after the completion
of the construction, the commissioning
of this object, the actual transfer to
the investor and the state registration
of the property rights which arise
from the contract of participation in
the financing of construction.

At the time of dispute resolution,
the investor did not acquire ownership
of the disputed non-residential premises in
the order established by law, since the fact
of the creation of the corresponding real
estate by the completion of its construction
and the commissioning in accordance with
the procedure established by law, as well



as the transfer to the plaintiff according
to the appropriate act did not happen.

Thus, according to the conclusions
of the Commercial Cassation Court
of the Supreme Court in the case
Ne 910/25314/13, the investor’s claim is
based on the erroneous identification of his
property rights on the investment object
and ownership of the concrete real estate
created as a result of the construction
of a non-residential building under a share
agreement participation in construction
financing [3].

Provisions of Art. 331 of the Civil
Code of Ukraine determine the general
grounds and procedure for acquiring
ownership of newly created property,
built in compliance with the procedure
established by law (in the presence of all
necessary permits and acts), however,
they do not regulate the legal regime
of unauthorized construction.

The definition of unauthorized
construction, as well as legal grounds
and conditions for the recognition
of ownership to unauthorized real estate
is given in Art. 376 of the Civil Code
of Ukraine.

From the contents of the article it
follows that a unauthorized real estate
object can be issued to the ownership
of a person as being constructed
lawfully, under the following conditions:
a) the provision of a land plot in
accordance with the established procedure
to a person under the already built
unauthorized property and a decision
adoption by the court on recognition of this
person’s ownership; b) upon the request
of the owner (user) of the land, the court
may recognize the right of the real estate
ownership, which is unauthorized, if this
does not violate the rights of other persons.
This applies to investment in residential
and non-residential premises. Investors’
rights may be violated by the construction
company in case of non-compliance with
the design construction documentation
and other legal requirements [1].

Thus, in the case Ne 11/384—
06 the Commercial Cassation Court
of the Supreme Court considered

the application of a private joint-
stock company to review the decision
of the Supreme Commercial Court
of Ukraine, which retained without
changes the decision of the appellate
commercial court about refusing in
satisfaction the claim on the ownership

recognition to unauthorized trade area
objects with places for the storage
of goods and vehicles.

During the execution of the cassation
proceedings in this case, the court come
out from that the definition of unauthorized
construction, legal grounds and conditions
for the recognition of the ownership to
unauthorized real estate are defined in Art.
376 of the Civil Code of Ukraine, which is
special in regulating disputable relations
and normalizes relations that arise in
cases where the requirements of the law
and other legal acts while creating a new
thing (unauthorized construction) were
violated.

At the same time, the court
also stressed that, according to part
1 and 2 of Art. 331 of the Civil Code
of Ukraine, ownership of a new thing,
which is made (created) by a person,
belongs to her, unless otherwise stipulated
by the contract or by law [4].

In turn, Art. 331 of the Civil Code
of Ukraine determines the general rule
that the ownership to a newly created real
estate arises from the moment of state
registration of the right after the completion
of construction and its commissioning.
By the rules of Art. 392 of the Civil Code
of Ukraine a claim for the recognition
of property rights may be brought by
the person who is the owner, but his
right is disputed or not recognized, or if
the person has lost the document certifying
its right of ownership. The specified
rules of law determine the procedure for
registration of the right of ownership
(realization  of  state  registration
of the ownership right) to the investment
object after commissioning. According
to Art. 328 of the Civil Code of Ukraine,
the acquisition of property rights
is a certain legal form with which
the law relates the emergence of a person’s
subjective right to own certain objects [1].

Therefore, the important
question is whether the ownership to
the investment object is registered after
the commissioning. If not, then it is
necessary to apply the general legal ways
of protecting the violated civil rights, but
not the corporeal in the form of property
rights recognition.

At the same time, non-recognition
of the right should be manifested in
concrete actions that violate property right
or create the possibility of its violation in
the future. Such behavior leads or may lead
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to the impossibility of realizing subjective
property right. Consequently, the non-
recognition of property right should have
certain legal consequences, which
manifest themselves in the impossibility
of realizing its content, in other words
the powers that make up its content.

Recognition of the right s
characterized by existence installation
of the relationship between
the subjects and by existence installation
of the subjective right in a particular
person.  Recognition of investor’s
subjective  property right confirms
the authority of this subject in relation to
the recognition of the object and eliminates
the doubts in the right of the latter. In
addition, the recognition of the right
or protected by law interest is a means
of preventing an offense in the investment
sphere of construction and the occurrence
of negative consequences.

Indeed, non-recognition of the
investor’s property right may result
the impossibility of realizing this right.
The manifestation forms of negative
consequences may be different in nature:
from interference in the implementation
of subjective property right to denial
of the property right to a particular person.

Recognition of investor’s property
right as a way of protection consist
in providing of the implementation
of this right, which may be carried out
independently or in combination with
other legal means.

Along with this, one of the grounds for
using the commented method of protection
is also the disputation about the belonging
of property rights to an investor or his
successor. The disputation is a type
of offense which has similar indications
of non-recognition. As with the non-
recognition, the disputation is characterized
as objection of the subjective right belonging
to a particular person. But if the non-
recognition of property right is manifested
in the ignorance of the investor’s subjective
civil right, then the disputation is an actions
aimed at refuting the existence of this right
in a particular person. The consequence
of the disputation is the non-recognition
of subjective property right. Therefore,
the person whose right is disputed should
seek for protection by recognizing this right.

The disputation of subjective
property  right creates  difficulties
and obstacles that make impossible

to exercise this right. Property right
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is associated with a particular object.
The content of the subjective property
right is the authority of the investor.
The disputation without legal adverse
consequences for the legal status
of the investor cannot be considered as
a violation.

At the same time, if there is no
substantive right based on the grounds
determined by law or the contract, then it is
impossible to speak about the disputation
of right in the context of its violation. In
any case, it is necessary to establish which
subjective civil right is violated by its
non-recognition or disputation.

As an example is the case that was
the subjectofconsideration by the Chamber
of Civil Cases of the Supreme Court
of Ukraine, where the Person_3 appealed
to the court with a claim stating that
there was a cession agreement between
Person 4 and LLC “Avers-City” under
the terms of which the person acquired
the right to claim from LLC “Avers-City”
property rights to the real estate object —
an integral part of the capital construction
object in the form of apartment Ne 1 in
the building Address_1 in accordance with
the sale contract dated September 17,
2010 between Person_4 and LLC “Avers-
City” and an additional agreement to it.
The plaintiff noted that she had fully paid
for the property rights. The house, part
of which is a disputed apartment, was
already commissioned. On September
16, 2011, she appealed to the defendant
with the requirement to comply the terms
of the agreement, including the signing
of the relevant act. However, no response
was received.

Referring  to the  mentioned
circumstances, the plaintiff requested
the court to recognize for her the ownership
of the apartment, to oblige the registration
service to register her ownership
of the disputed property and to issue
a certificate of ownership on her behalf.

In accordance with the decision
of the Ukrainian city Court of the Kyiv
region dated June 17, 2013, which was left
unchanged by the decision of the Appeal
Court of Kyiv region dated February
12, 2015, the a claim filed by
Person 3 was partially satisfied. In
particular, the right to ownership
of the apartment Ne 1 in the building
Address-1 was recognized as belonging
to the Person-3, and the registration
service of the Ukrainian city Department

of Justice of the Kiev region was obliged
to register for the Person-3 the ownership
right on the mentioned real estate.

The Chamber of Civil Cases
of the Supreme Court of Ukraine,
reviewing courts’ decisions, found that,
in accordance with clauses 3.1, 3.2, 3.6,
3.7.1 of the aforementioned agreements,
property rights to real estate objects are
transferring by the seller according to
the relevant act of acceptance-transfer
of property rights. Ownership of property
rights goes fromsellerto buyeraftersigning
this act. Simultaneously with the signing
of the mentioned act, the seller provides
the buyer with the documents necessary
for the state registration of the property
ownership, namely a certified copy
of the act of commissioning the relevant
part of the capital construction object
and a technical passport on the property.

On February 23, 2012, between
the Person-4 (assignor), LLC “Avers-City”
(debtor) and Person-3 (cessionary) was
signed the cession agreement, under which
the Person-3 acquired the right to require
from LLC “Avers-City” the property rights
to the real estate object —apartment Ne 1 in
the building Address 1 as an integral part
of the capital construction object.
Clause 1.3 of the mentioned agreement,
the parties agreed that the right to require
is owned by the assignor as the acquirer
of the rights under the sale contract dated
October 17, 2010 and concluded between
the debtor and the assignor.

Property rights are defined as any
property-related  rights, other than
ownership rights, including powers
constituting the content of ownership
rights. The holder of the property rights
has the right to dispose of them, in
particular to transfer them to other persons,
including the cession rules. Rights are
related to a certain object, in our case,
with the created construction object, to
the construction of which attracted funds
of the investor-plaintiff.

At the same time Art. 331 of the Civil
Code of Ukraine establishes that the right
to own a newly created real estate arises
from the moment of state registration
of rights to it after the completion
of construction and commissioning.

The court found that on August
3, 2007 LLC “Regional Construction
Investments” concluded with the LLC
“Mioli-Invest-Ukraine” an agreement on
the reservation of the real estate object,
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according to which the latter reserved
an apartment for the construction
Ne 1 section 2 in 454-apartment 22-storey
residential complex Address-1.

By an act of contractual obligations
reconciliation of June 30, 2010, signed
between LLC “Avers-City” and LLC
“Regional Construction Investments”,
the parties attested and guaranteed that
the objects included in the act and the list,
including the disputed apartment Ne 1,
purchased by LLC “Mioli-Invest-Ukraine”
may not be subject to a sale contract,
cannot be used as a contribution to
a statutory fund of legal entities,
transferred, alienated otherwise, cannot be
used by the parties as a legal address, etc.

The court also found that LLC
“Mioli-Invest-Ukraine” had invested in
the construction of the disputed apartment
earlier than Person-4 had entered into
a sale contract of the property rights,
under which Person-3 had acquired
the rights to claim. According to Art.
7 of the Law of Ukraine “On Investment
Activity”, a company has the right to own,
use and dispose of objects and results
of investments in accordance with
the legislation of Ukraine, since
the objects and results of investments are
the investor’s property.

At the same time, Person-4 fulfilled
the monetary obligations under the sale
contract of property rights, under which
Person-3 acquired the right to claim, fully
paying the value stipulated by mentioned
contracts, that is, took actions aimed
at the emergence of legal facts necessary
for granting property rights [2].

That is, in this case there is a violation
of the investor’s subjective property
right. Disputation, as a form of violation,
means the creation of a legal situation
where the subjective right cannot be
exercised or realized by the person
under the threat of impossibility of its
implementation. Housing construction
investment is the basis for the emergence
of property rights to the object specified
in the investment contract. A paradoxical
situation arises when a property right in
the form of a property claim for the transfer
of an object (apartment) is recognized,
but it is impossible to realize this right.
Accordingly, the ability of such person to
exercise his or her right is narrowed.

Under the current legal mechanism,
the investor cannot fully protect
the interest by recognizing the ownership
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of the measurable construction object
defined in the contract. At the same time,
recognition of the subjective property
right to the object, which is the subject
of the investment contract as a way
of protection, remains relevant in case
of non-recognition of this right by

the construction company or other
persons.

In our case, the non-recognition
of the investor’s property right to

aconstruction object requires protection by
confirming the existence of the subjective
right, which is not recognized or disputed
by other participants in the investment
process. In the end, maintaining this
situation does not allow the investor to
acquire the construction object. This is
especially relevant in the case of cession
on the basis of administrative transactions
or contracts with other persons. In
the event of a dispute over the ownership
of property rights on the same object, it is
necessary to proceed from the legitimacy
of the grounds for the acquisition
of property rights and from the moment
when the subjective civil right arises.

Protection in the case of disputation
about belonging of property right is
intended to confirm not only the existence
of civil right, but also its belonging to
a specific person. An interested person
who positions himself or herself as
the owner of a subjective property right
must confirm that there are circumstances
in which the acquisition of the relevant
subjective civil right is disputed or not
recognized.

Atthe same time, this situation does not
contribute to the protection of investors’
rights in the construction sector. It seems
that Art. 392 of the Civil Code of Ukraine
does not cover all the actual subjective
composition of the claim for recognition
of ownership in the investment process.
Based on a literal understanding
of the content of the stated norm,
the plaintiff in case of the claim for
recognition of the property right can
act only the person who positions
himself with the status of the owner.
But such conclusion is premature, since
the legal situation remains uncertain
without the court decision. In fact, by
applying to the court for recognition
of the property right, the investor aims
to confirm his status of the owner,
which is not recognized by other entities
of investment activity.

Conclusions. Thus, summing
up the above, it should be noted that
the analysis of judicial practice in
the investment sphere of housing
construction shows that an investor cannot
effectively protect his rights and interests.
It is determined that for the recognition
of property rights the prerequisite is
the commissioning of the object. Before
the signing of the act of acceptance,
the construction object has no legal regime
of completed construction. The investor’s
property right is interpreted by the courts
as a right of claim to the investment
fund management company and/or
construction company. In case of violation
of the design and estimate documentation
or the construction conditions,
the object may not be commissioning.
Accordingly, the investor cannot
recognize the ownership of the subject
of the investment agreement, for example,
the apartment as an integral part
of the object.

In other words, an investor cannot
effectively protect his property right,
which is directly related to the object that
is the subject of the contract. The moment
of occurrence of the right to own real estate
is the registration in the State Register.
State registration is an act of a state body
that is not aimed at creating subjective
civil law, but only consolidates, confirms,
certifies it.
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N CTOPUKO-TIPABOBBIE BOTTPOCHI PA3BUTHUS
3AKOHOJATEJIbHBIX OCHOB YTIOJOBHO-UCIIOJHUTEJBHOMI
CUCTEMBI YKPAUHBI (1996-2002 TO/bI)

Amnapeii OCAYJIEHKO,
KaHJUIaT FOPUINICCKUX HayK, TOTICHT,
JIOLIEHT Kadepbl TEOPUH TOCYAapCcTBa U IpaBa
HanumonansHol akaneMuy BHyTPEHHHUX €1

AHHOTAIUA

B craTbe mpoBOAMTCSI HCTOPUKO-NIPABOBOE UCCIIE0BAHNE Pa3BUTHS 3aKOHO/ATENILHBIX OCHOB YTOJIOBHO-MCIOJIIHUTEIBHON CHUCTE-
Mbl Ykpausbsl B 19962002 ronel, nocie BerymieHus rocynapersa B Coser Eporbl, npunsaTus HoBoit KoHctuTyuuu YkpauHsl,
YTo70BHOTO KOZleKca YKpawHBI, psiia APYTHX 3aKOHONATENBHBIX aKTOB II0 BOTIPOCAM COBEPIIEHCTBOBAHUS NPAKTHKH HCIONHEHUS W
OTOBIBaHHMS YTOJIOBHBIX HaKa3aHUil. ABTOP aHAIM3UPYET B XPOHOIOTHYECKOI TOCIEeJOBATEIbHOCTH 3aKOHOIATENIbHBIC aKThl YKPAUHBI
HCCIIeAYyeMOro NepHoa O BOIPOCAM UCIIOJIHEHUS M OTObIBaHMS YrOJOBHBIX Haka3aHUW. [IpoBogUTCS Takke aHaJIU3 NPAKTHYECKOI
peanu3anuy 3aKOHOATENbCTBA C yIeTOM TpeOoBaHN MeXXIyHapOAHBIX CTAaHIAPTOB MCIIOIHEHMS M OTOBIBAHMS YTOJMIOBHBIX HaKa3a-
HUH, a TaKxKe B3AThIX YKpanHOW Ha ce0s 0053aTeNIbCTB M0 COBEPIICHCTBOBAHUIO (ByHKI[MOHUPOBAHUS YTOJIOBHO-HUCIIOIHUTEIBHOI
CHCTEMBI.

KiroueBble ci10Ba: 3ak0HB! YKpanHbl, KoHCTUTYIHST YKpanHbl, yTOIOBHO-UCIIONTHUTENBHAS CHCTEMA, MexXTyHapOIHbIe CTaHap-
ThI, 3aKOHOTBOPYECTBO, OCY>KACHHBIH.

HISTORICAL AND LEGAL MATTERS OF LEGISLATIVE FRAMEWORK DEVELOPMENT
OF PENITENTIARY SYSTEM OF UKRAINE (1996-2002)

Andrii OSAULENKO,
Candidate of Juridical Sciences, Associate Professor,
Associate Professor at the Department of Theory of State and Law
of National Academy of Internal Affairs

SUMMARY

The article conducts historical and legal study of legislative framework development of penitentiary system of Ukraine from 1996
to 2002 after the state joined the Council of Europe, adopted new Constitution of Ukraine, Criminal Code of Ukraine, and several
other legislative acts on improving practice of execution and serving criminal punishments. In a chronological sequence, within time
interval chosen by the author, analysis of legislative acts of Ukraine on execution and serving of criminal punishments is carried out.
Author also conducts analysis of practical implementation of the legislation, taking into account requirements of the International
standards for execution and serving of criminal punishments, as well as obligations undertaken by Ukraine to improve functioning of
its penitentiary system

Key words: laws of Ukraine, Constitution of Ukraine, penal system, International standards, lawmaking, convict.

H3noxeHnne OCHOBHOTO MaTepHa-
aa. [Tocne BeTymieHuss YKpauHbl B KOH-

IocranoBka mpobaemsbl. cro-
PpHUUECKHI HPOMEKYTOK BpeMeHU

3aKOHOAATCJIbCTBA YKpaI/IHLI OCyHIeCT-
BJIACTCA MHOI'MMHU OTCYCCTBCHHBIMU

¢ 1996 no 2002 rr., o HalleMy MHEHHIO,
CTaJl MEPUOJOM DAa3BUTUSI U COBEpIICH-
CTBOBAaHMS  3aKOHOJATEIBbHBEIX  OCHOB
YTOJOBHO-UCIIOTHUTEIBHON CHCTEMBI
YKpauHbl, KOTOPBI HayaicCs ¢ IPUHATHUIL
KoncTutyun YkpauHsl, a 3aBepIIarOniuM
€ro 3TaroM CTaJ0 MPUHATHE YTOJIOBHOTO
KofieKca YKpauHBI M OCYIIIECTBICHUE Opra-
HU3AIMOHHO-TIPABOBEIX MEp IO €T0 MpakK-
THYecKor peanm3armu. OIBIT yKa3aHHOTO
neproga HeoOXOOMMO YUYHTHIBATH B TPO-
Lecce COBpEeMEHHOMU TpaHc(opMaluy yro-
JIOBHO-UCIIOJIHUTEIBHONW CHCTEMEBI B IICHH-
TEHIMAPHYIO CUCTEMY YKpaHUHBI.
CocrosiHue wucciaenopanusi. Hayu-
HBIH aHAJIM3 COCTOSHUS U JaJbHEHIIero
pa3BUTUS  YTOJIOBHO-HCTIONHUTEIHFHOTO

y4YeHBIMH. Pe3ynbTaTbl TakuX HCCIENo-
BaHMI oTpaxkeHbl B paborax W. Borarsi-
peBa, E. boarona, A. l'amas, A. Jxyxu,
A. Kupuioka, A. Kon6a, B. Kopunncko-
ro, M. Ily3sipeBa, A. Panosa, B. Pynauka,
A. Cesepona, B. Cunera, C. ®apeHioka,
O. HlxyTtel, M. flunmmiza U Opyrux yde-
HeIX. OJHAKO HETOCTATOYHO HCCIENO-
BaHHBIMH OCTAlOTCSl BOIPOCHI Pa3BHTHS
YTOJIOBHO-HMCIIOJIHUTENBHOTO  3aKOHOZA-
TEJILCTBA OIPEJINICHHOTO HaMHU T1epUo/a.

Henbro u 3apadveii crarbu SBISIET-
csl NPOBEACHHME MCCIEIOBAHUSA YIOJOB-
HO-MCIIOJIHUTEIBHOTO 3aKOHO/ATEeNIbCTBA
B niepuop npusiatusa Koncruryuuu Ykpa-
HHBI U KOHKPETH3allUU €€ HOPM B IOcCIIe-
JTyIOIIEM 3aKOHOJIAaTeNbCTBE.

e 1995 r. B Coer EBpomnsr! [1] 3amaueit
Halllero rocyJapcTBa CTajo JajbHeiee
pedopMIpOBaHUE HAIIMOHAILHOW MPaBO-
BOH CHCTEMbI, BKJIOYas €€ COCTaBIis-
IONIyI0 — YTOJOBHO-HCIOJHUTEIBHYIO
CUCTEMY, MpHUBEIEHUE HALUOHAJIBHO-
r0 3aKOHOJATCIbCTBA B COOTBETCTBHE
¢ MexnyHapoOHbBIMH CTaHAapTaMu 110
IpaBaM 4eJI0BeKa.

[NepBbiM U HanOONEE BAXKHBIM IIATOM
B OTOM HANpaBlIEHUH CTajJO MPUHATHE
28 utonsa 1996 r. HoBoit Konctutyrmm
Vkpauns! [2], koTOpas 3alI0XKHIa IMpaBo-
BbI€ OCHOBBI pPe(hOPMUPOBAHUS HAIHO-
HaJbHOH NIPaBOBOI CUCTEMBI, BKJIIOYAs €€
COCTaBHYIO YacTh — YTOJOBHO-HCIOIHU-
TENBHYIO CHCTEMY.



Croutr orMeTHTbh, uTo KoOHCTHTYLMS
Ykpaunsl kak OCHOBHOW 3aKOH Halllero
roCyIapcTBa OINpefeiiia M 3aKpernuia

OCHOBBI BCEH OOIIECTBEHHOM KU3HU,
CTaTyC 4YelOBeKa U rpa)kIaHWHA, OCHOBBI
OpraHU3alyy U MPHHIUIIEI eI TEIIbHOCTH
TOCYIApCTBEHHOTO ammapara YKpawuHbI,
cTajia YPe3BBIYANHO BaXKHBIM MOJHUTHKO-
MIPaBOBEIM JOKyMeHTOM [3, c. 14].

Ha ocnoBanmm anammza HOpM Kom-
CTUTYLUH YKpaWHBHI cIeIyeT 0co00 BEIIe-
muTh CT. 3 OCHOBHOIO 3aKOHA HAIIIETO
roCyJapcTBa, COIaCHO KOTOPOH YeIOBeK,
€ro JKH3Hb U 3I0pOBbE, YECTh U IOCTOWH-
CTBO, HEMPUKOCHOBEHHOCTh W Oe3omac-
HOCTh TPHU3HAIOTCS B YKpaWHE HAWUBBIC-
1Ieil conraabHOM IIEHHOCTBIO.

[IpencraBnsercs, YTO coaepikaHue
YKa3aHHOM CTaTbU CTajO0 OCHOBOW MJif
OTpENENCHUsT PETYIITUBHON (QyHKIIUK
Koncturynun u ee BnustHus Ha HOpMUPO-
BaHUE HAIIMOHALHOTO 3aKOHOIATEIILCTBA
B OTHOIIGHUH IpPaB W CBOOOX dYeJOBEKa
U TpaxIaHWHA (BKJIIOYas OCY>KIACHHBIX).
Konctutynus YkpauHbI Takke B 3HAYH-
TENBHOW CTENeHH MOBIHsIa Ha (HOpMH-
poOBaHHE TMPAaBOBOTO CTaTyca rocymap-
CTBEHHBIX OPTaHOB, B YACTHOCTH OPT'aHOB
U YUPEXKICHUN HUCIIOTHEHUS] YTOJOBHBIX
HakazaHuil. OTHOBPEMEHHO  CIIEAYeT
COTJIaCUTBCA C MHEHHEM TeX Y4YEHBIX,
KOTOpBIE CUYUTAOT, 4YT0 KOHCTHUTYIHS
YKpauHsbl, KaK ¥ KOHCTHTYITUH OOJBIIIH-
CTBa CTpaH, SBISIETCS 00pa3IOM IIPH CO3-
JTAaHWW ¥ OIEHKE BCEX JIPYTHX MPaBOBBIX
akToB [4, c. 34].

Uccnenys Bmusnue  KoHcTuTynuu
VYkpauHb! Ha GOPMUPOBAHKE 3aKOHOAATEIb-
HBIX OCHOB YTOJIOBHO-HCIIOJHHUTEIbHOM
CHCTEMBI HAIIIEro TOCYAapCTRa, 10 HaIleMy
MHEHHIO, HEOOXOOUMO O0paThTh 0coboe
BHUMaHHE Ha KOHCTUTYI[MOHHBIC CTAThH,
B KOTOPBIX CONEPXKarcsi HOPMBI, TECHO
CBSI3aHHBIE C M3y9aeMOH INpOOIeMaTHKON.
TakuMu CTaThSIMH SIBJISIFOTCS CT. CT. 29, 62,
63, 92 Koncturynnn YKkpauHbL.

Cornacao 4. 2 ct. 29 Koncrurynuu
VYKpauHBl, HUIKTO HE MOXET OBITH ape-
CTOBaHHBIM WJIM COZAEPIKAThCS TOJ CTpa-
JKel WHade KaK [0 MOTHUBHPOBAHHOMY
PELICHUIO Cyla M TOJILKO Ha OCHOBaHMSX
U B TOPSJIKE, YCTAHOBJICHHBIX 3aKOHOM.
CoracHo 4. 1 ct. 62, JIHIO CYUTAETCS
HEBUHOBHBEIM B COBEPIICHHH TPECTY-
IUICHUS U HE MOXET OBITh TOABEPTHYTO
YTOJIOBHOMY HaKa3aHHIO, TIOKa €r0 BHHA
He OyzmeT nokazaHa B 3aKOHHOM IOPSIKE
U yCTaHOBJICHa OOBHHHTEIHHBIM IIPHTO-
BOpOM cCy/a.

W3 yka3aHHBIX cTarell ciemyer, yTo
JMIO MOXET OBITh NPHU3HAHO BHHOBHBIM
W TOIBEPrHYTHCS OTPAaHHUYCHHIO IIpaB
TOJILKO HAa OCHOBAHMH OOBHHHTEIILHOTO
NpHUroBopa cyna. MoxkeM czaenarb BBIBOL,
YTO TOJBKO HPUTOBOP CyZla JaeT OCHO-
BaHHs NPUMEHATH K JIMIy OTrpaHHYCHUE
1paB, MPETyCMOTPEHHOE ONpeeTICHHBIM
BUJIOM HaKa3aHWs. DTH KOHCTUTYLIMOHHEIE
MIOJIOKEHNST B JaJbHEWIIeM Haluth I0pH-
IIMYECKN 3aKpervieHsl B CT. 4 YTomoBHO-
HCHOJIHUTEJILHOTO KoZieKca YKpauHsl [S].

KiroueBoe 3HaueHue 1 3aKOHO-
JIaTeIbHBIX OCHOB Pa3BHTHS YrOJIOBHO-
WCIOJIHUTENBHON  cHCTEMBl  YKpauHbI
umena ct. 92 (u. 14) Koncrutyuuun Yipa-
WHBI, B KOTOPOH yKa3aHO, YTO MCKJIIOYH-
TENILHO 3aKOHAMH YKpauHBI PeryIUpyeT-
Cs1 IeATETIbHOCTD OPTAHOB M YUPEIKACHUH
WCTIONHEeHNsT HakazaHui. Cremyer oTme-
TUTB, 4TO 4. 3 cT. 63 Koncturyrmm Yipa-
UHBI B 0000IIEHHOM BH/IE OYepTHIIa KOH-
TYpBl TIPaBOBOTO CTaTyca OCYX/ICHHBIX,
COINIACHO KOTOPOMY OCYKJCHHBIH IOJIb-
3yeTcsl BCEMM IPaBaMH YeJIOBEKa M Ipax-
JTAHWHA, 32 UCKIIIOYEHHEM OrpaHHYeHHH,
OIIpE/IeNICHHBIX 3aKOHOM W YCTaHOBJICH-
HBIX IPUTOBOPOM Cy/a.

Hcxonst U3 copepkaHus BBILICYIOMS-
HYTBIX KOHCTUTYLIMOHHBIX HOPM, 3aaueid
YTOJIOBHO-UCIONHUTEIBHOTO  3aKOHOMAA-
TENBCTBA M YTOJIOBHO-HCIIOJHHUTEIHHOM
CHCTEMBI SBJISIETCSl YCTaHOBJIEHUE U 00e-
CICUeHHE TaKUX OTPaHUYEHHH, KOTOpPHIC
6b1 Haubonee 3(QGEKTHBHO BIUAIM Ha
JUYHOCTb OCYXJICHHOIO M CO3/aBalid
HEeoOXOMMbIE YCIIOBHS VIS €r0 HCIpaB-
JEeHUs M PEeCOlMAM3allK, a TaKKe
NpEeJOTBPAIAId  COBEPIICHUS  HOBBIX
NPECTYIUICHUH KaK OCYXJICHHBIMH, TaK
U JPYTUMH JIMLAMH.

Ha ocHoBanumM M37105KEHHOTO MOXKHO
crenars BbIBoA, uTo B KoncTuTynuu Yipa-
WHBI 3aJOKeHBl HOPMAaTHBHBIE OCHOBBI
(hopMHpOBaHNS YTOJIOBHO-UCIIOTHHUTEIb-
HOTO 3aKOHOJATeNbCTBA M HMMIUIEMEHTa-
UM B UX coziepaHue MeXayHapoIHBIX
U CBPOIEHCKHUX IPaBOBBIX CTaHAAPTOB,
UX MPUHLHUIIOB U HOPM.

IIpencrasnsercs, yro GpopMupoBaHue
HOBOT'O 3aKOHOZIATENILCTBA, KOTOPOE COOT-
BeTCTBYyeT KOHCTUTYyLMM M NPU3HAHHBIM
€10 MPABOBBIM MPUHLMIAM, ObUIO Hepas-
PBIBHO CBSI3aHO C MOBBIIICHUEM POJHU
3aK0Ha, BepxoBeHCcTBOM KoHcTutynnm
Y TIPABOBOTO 3aKOHA B IIPAaBOBOH CHCTEME
Vkpauusl. ToNBKO TPH YCIOBHH BEpXO-
BeHcTBa KOHCTUTYIIMY M 3aKOHOB MOYKHO
ObUTO BOIUIOTUTH NPUHIWI pacmpere-
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JEeHUA TOCYIApCTBEHHOW BIACTH MEXKIY
ee BeTBsIMU. [loaTomMy pedopmHupoBaHHe
[IPABOBOM CHUCTEMBI U €€ CTPYKTYPHBIX
KOMIIOHEHTOB  (BKJIFOYask  yrOJIOBHO-
UCTIOJIHUTENIPHYIO CHUCTEMY) 3aKJHo4a-
JIOCh MPEXJe BCEro B OOHOBICHHUU U Pa3-
BHUTHH 3aKOHOJATEJIECTBA M 00ECIeUeHNN
BBICOKOTO aBTOPUTETA IPABOBOTO 3aKOHA
B o0ImmecTBe U rocygapcrse [3, c. 22].

Ha mporsskenun 1996-1997 rr
C IEeTbI0 KOHKPETHU3aIlid HOPM HOBOWM
KoHcTuTynun ~— Hamero — rocymapcra
U C y4eTOM 0053aTeNIbCTB, B3ATHIX YKpa-
uHOM npu BetyruieHuu B CoeT EBpomnbl,
MIPUHAT PsIJl BAXHBIX 3aKOHOB U JIPYTHX
HOPMAaTHBHO-IIPABOBBIX aKTOB, Harlpas-
JICHHBIX Ha JlaibHeiilnee mpaBoBoe ole-
crieueHue (yHKIMOHUPOBAHUS YTOJIOBHO-
HCTIOJIHUTEIBHOW CHCTEMBI, YIydIIeHHE
YCIOBUM  comepKaHHUsl  OCY)KJIECHHBIX,
MOBBIIICHNAE KadecTBa M d(PPEKTUBHOCTH
WCTIONIE30BAaHUSI UX TPy/Ia.

Cpenu psiia akToB YKa3aHHOTO [IEpHO-
Jla CTOUT BBIJICIIUTb, 110 HAIIEMy MHEHUIO,
ClIeIyIOIIHeE:

—3akoH YkpauHsl oT 1 okTs10pst 1996 1.
«O mpUMEHEeHHH aMHHCTUHU B YKpauHe»
[6], cormacHO KOTOpOMY Ha HOPMAaTUBHOM
YPOBHE DACKPBITO IIOHATHE AMHHCTHH,
CPOKH U NPOIIEypa €€ IPUMEHEHHUS;

— VYka3 Ilpesunenra VYkpauHbl OT
17 centsabpss 1996 1. «O KomriekcHoi
mesieBoi mporpamMMe O60phsOBI ¢ TpecTyT-
HOCThIO Ha 1996-2000 rr» [7]. Otaens-
HBIM pasgen ykKa3aHHOH LieneBOH Mpo-
rpaMMbl, a UMeHHO p. 8 (m. m. 61-65),
IIpelyCMaTpUBaJl MEpbl 10 COBEPLICH-
CTBOBAaHHIO  YTOJIOBHO-HCIIOIHUTEIHHON
CHCTEMBI;

— 3akoH VYKpawHbl OT 2 OKTIOpS
1996 . «O6 obpamieHusix rpaxzaan» [8]
NpeayCcMaTpuBal HpPOLEAypy OTCTauBa-
HUSI TPAKAaHAMH, BKJIFOUAs OCYK/ICHHBIX,
CBOMX IIPaB M 3aKOHHBIX HHTEPECOB, BOC-
CTaHOBJICHHE ATHX IIpaB B Cllydae Hapy-
LICHHS;

— mocraHoBieHne Kabunera MuHu-
cTpoB Ykpaunbl Ne 1454 or 2 nekaOps
1996 1. «O HEOTIOKHBIX MEpax IO MPUBIIE-
YEHHIO K TPYyAy JHII, KOTOpbIE OTOBIBAIOT
HaKa3aHHe B MECTax JIMIICHUS CBOOOABD)
[9], KOTOPBIM HpeLyCMOTPEHBI HEKOTOPHIE
OpraHM3allMOHHbIE ¥ (DPUHAHCOBO-KOHO-
MHYECKHE MEpONPHUSITHS, HalpaBICHHBIC
Ha TOBBILEHHE 3(P(EKTUBHOCTH TMPOU3-
BOJICTBEHHOH JEATETBHOCTH W TPYHOH-
CIIOJIb30BAHUS OCYKICHHBIX.

Baxxayto ponb npu pemeHnn npooie-
MBI 00€CIIeUeHHs TIPaB U CBOOOJ TpaX1aH
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YKpauHbl BOOOIIE U OCY)KAECHHBIX B YacT-
HOCTH CBITpaJl TPHHATBIA 23 pmexadps
1997 . 3akon Ykpaunsl «O0 YnoaHomo-
yeHHOM BepxoBHoil Paapl Ykpaunsl mo
npaBam 4enoBekay [10].

Ha ocHoBaHmm amnanmmsa copepxa-
HUSl yKa3aHHOTO 3aKOHAa MOXKHO CHEIATh
BBIBOZ, UYTO JEATEIHHOCTH YIIOIHOMO-
yeHHOro BepxoBHoit Paner  Vkpaussl
[0 TIpaBaM 4YeJOBeKa B 3HAYUTEIHHOI
CTEIIeHN KacaeTcsl >KU3HEIeSTeIbHOCTH
mone B cdepe mpaBocyaus BooOIIEe
U YTOJOBHOTO B YaCTHOCTH, a TaKke
HMEET HENOCPEICTBCHHOE OTHOILCHHUE
K CTa0WibHOMY (DYyHKIMOHHPOBAHHIO
YTOJIOBHO-UCIIOJHUTENBHOH ~ CHCTEMBI.
B n. m. 8-12 ct. 13 BbIIEYIOMSAHYTOTO
3akoHa c(hOpPMyYIHPOBAHBI OCHOBHBIE ITPa-
Ba YnoiaHoMoueHHOTo BepxoBHoil Panbl
YKpauHbl 1O IpaBaM 4YeIOBEKa OTHOCH-
TEJIFHO TpaXkJIaH, KOTOPBIE HaXOAATCS
B cdepe YrojJoBHOH FOCTHIIMH, BKITIOYAst
OCY)XICHHBIX K pa3JIMYHBIM BHIAaM yTO-
JIOBHBIX HaKa3aHWH.

CTpeMsch pa3BUBATHCS JIEMOKpATH-
YEeCKUM IyTeM, a TAaKXK€ y4HThbIBas 00s-
3aTeNbCTBA HAIETr0 TOCyNapcTBa I0CIe
ero Bcrymienus B Coer EBporsl, 06110
MPUHATO PELICHHE O BBIBOJAE YTOJIOBHO-
HCTIOJIHUTENBHON CHCTEMBI M3 COCTaBa
Munucrepcrsa BHyTpeHHHX ned. Ilo
3TOMYy TIOBOIy B TedeHne 1996-1998 rr.
B YKpaWHe Belach aKTHUBHAS IHCKYCCHS,
B pe3ynbTaTe KOTOPOU NMPHHATO PEeUIeHNe
0 CO3/1aHHU COOTBETCTBYIOLLETO HE3aBU-
CHMOTO IIEHTPAJIBHOTO OpraHa HCIIOJIHU-
TENbHOU BIIACTH.

B uactHOCTH, VYKazom [Ipe3uzpenta
Vikpaunnbt Ne 344/98 ot 22 ampenst 1998 .
[11] 6B 0oOpazoBan [ocymapcTBeHHBII
JerapTaMeHT YKpauHbl 10 BOIpOCaM
HCIIOJIHGHMSI Haka3aHud, a 31 wurons
1998 1. Vkasom Ilpesumenta Ykpauusl
No 827/98 [12] yrBepxkaeHo ITonoxenue
0 HeM.

Co3zaHne HOBOTO  LIEHTPAJIbHOTO
OpraHa HCHOJIHUTEIBHON BIacTH 00ycio-
BIJIO BHECEHHE N3MEHEHUH B PsiJl 3aKOHOB
HAIllero TOCyJapcTBa, NPaBoOBOi OCHOBOH
KOTOpBIX CTajl 3aKOH YKpauHbI, IPHHS-
Teiid 11 nmexabps 1998 r. [13]. Cornac-
HO YKa3aHHOMY 3aKkOHY ObUIM BHECEHBI
u3MeHeHus: B VcnpaBUTENbHO-TPYIOBOM
KOZIEKC YKpauHbI, B Apyrue 13 3akoHOB
YKpanHbl, KOTOpPBIE TPSIMO WIIN KOCBEHHO
ObUIM CBfi3aHBI C (YHKIIMOHUPOBAHHUEM
YTOJIOBHO-HCIIOTHUTEIBHON CHCTEMBI, a
TaKke B pAn noctaHoBineHuit KaOunera
MuHHCTPOB YKpauHEL.

Bpemennoe mnpeObiBanne [ocymap-
CTBEHHOTO JeNapTaMeHTa YKpauHbl IO
BOIIPOCAM UCIIOJHEHUS HaKa3aHUi B TIOJ-
YMHEHUM MUHHUCTEPCTBA BHYTPEHHHX
nien YKpauHbl 3aTSHYJIOCH MOYTH HA O,
u tonbko 12 mapra 1999 r. Vkazom Ilpe-
3ugenta Ykpaunasl «O BeBoze [ocymap-
CTBEHHOTO JelapTaMeHTa YKpauHBI 110
BOIIPOCAaM HCIIOJIHEHHSI HaKa3zaHWH W3
oAYMHEeHNsI MUHHACTEPCTBY BHYTPEHHHUX
nen Ykpaune» Ne 248/99 [14] om Obin
BBIBEJICH U3 NOJAYMHEHUS MUHHCTEpCTBA
BHYTPEHHHUX el YKpauHbl, a 12 HroHsS
2000 1. oH OBbUT Ha HOPMATHBHOM YPOB-
HE ONpeleNieH KaK LEHTPAIbHbIH OpraH
UCTIOJIHUTENIBHOW BJIACTH CO CIIEIHallb-
HBIM cTarycom [15].

Crnenyer OTMETHTH, YTO OpraHM3a-
must pabotsl Jlemapramenta TpeboBana
CO3JaHMSI  COOTBETCTBYIONIETO  CTPYK-
TypHOro mnoctpoeHus. C 3TOH LebO
1 mapra 1999 r. mpUHATO HOCTAaHOBIIE-
nue KaGunera MuUHHCTPOB VYKpauHbI
Ne 286 «OO0 yTBep)KACHUH TNpeaebHOI
YHUCJICHHOCTH PaOOTHHKOB LIEHTPAIBEHOTO
ammapara [ocygapcTBeHHOro jaenapra-
MEHTa I0 BOIPOCaM MCIIOJHEHMs HakKa-
3anuit» [16]. CormacHo m. 1 ykazaHHOTO
MIOCTAHOBIICHHUS, YTBEPXKACHA CTPYKTypa
U TpejesbHas YUCICHHOCTh PaOOTHHKOB
LEHTpaJIbHOro ammapara JlemaprameHTa
B KonmuecTBe 320 eIMHMI], B TOM YHCIIE
254 enuHUIBI JUI PSJOBOTO M Hadallb-
CTBYIOILIETO COCTaBa.

JlornyecknmM TNPONOIKEHHWEM BBIIIE-
MIEPEUUCIICHHBIX HOPMAaTHBHO-IIPAaBOBBIX
aKTOB cTal 3aKOH YKpauHBI OT 2 MapTa
2002 r. «O06 o01wei CTPyKType U YHCIICH-
HOCTH YTOJIOBHO-UCIIOJHUTENILHOM cucTe-
MbI Ykpauss» [17].

Kak ormeuanochr Bbllie,
00s13aTeNbCTB, B3ATHIX YKPAWHOU IOCIe
Berymienus: B Coser EBporsl, 6b1tH 005-
3aTeNbCTBA MO0 PAaTH(UKAIMKA MEeXITyHa-
POIHBIX KOHBEHLHUI B cdepe yronoBHO
IOCTHINH. B cBsBU ¢ 3TUM B TedeHue
1997-2000 rr. IPUHATO CEeMb 3aKOHOB O
paruduxanun KoHBeHumu, cpeau Koro-
PBIX CTOUT 0CO00 BBIJICINTD 3aKOH YKpa-
uHbl 0T 22 depans 2000 r. «O patudu-
kauuu [Iporokoma Ne 6 k KouBenmuun
0 3ammre IpaB W OCHOBHBIX CBOOOJ
YeJIoBeKa, KOTOPBI KacaeTcsi OTMEHBI
cmepTHOM Ka3HH, 1983 ry»[18]. B atoT xe
neHb npuHAT 3akoH «O BHECEHHMH H3Me-
HEHUW B YTrOJOBHBIA, YTOJOBHO-IIPO-
neccyansHbIi 1 McnpaBuTensHO-TpyHO-
BOI Konekchl Ykpausbl» [19]. CormacHo
YKa3aHHOMY 3aKoHY, YTOJIOBHBIH KOZEKC

B YHCJIC

VYkpaunsl gononaHeH cr. 25-2 «[loxus-

HEHHOE JIMILIEHHEe CBOOOIBI», KOTOpas
MIOBJICKJIA 32 COOOH M3MEHEHHS B TPEX CTa-
TBSIX YTOJIOBHO-IIPOLIECCYAIEHOTO KOEK-
ca U YeThIpex CTarhsx VcrmpaBUTENBHO-
TPYIAOBOTO KOZIEKCa YKpPAWHBI, B KOTOPBIX
ObUIa IPEAYCMOTPEHA POLEAYPa 3aMEHbI
CMEPTHOH Ka3HH MOKU3HEHHBIM JIMIICHNU-
€M CBOOOJIBI, a TaK)Ke MPOIIeypa BEIIOI-
HEHHs yTOJIOBHO-UCTIOJIHUTEIEHON CUCTe-
MO HOBOTO BH/Ia HaKa3aHHIA.

CBUZIETENBECTBOM TIpoliecca JaJIbHEeH-
meil J1eMOKpaTH3alMu W T'yMaHU3aluu
(DYHKIMOHMPOBAaHHUS  YTOJIOBHO-HCIION-
HUTENIHOW CHCTEMBI CTall 3akOH YKpa-
unbl oT 11 sHBaps 2001 r. «O BHeceHHH
n3MeHeHn B VcnpaBUTENbHO-TPYIOBOM
kopekc Ykpauus» [20]. Ha ocHoBanum
9TOro 3axkoHa OBUTH 3HAYUTENBHO YITyd-
IIEHBl YCJIOBHS COICPIKAaHHUSA OCY>KACH-
HBIX Ha CTPOTOM pEXHME TIOPEMHOTO
3aKITIOYECHNSI.

PaccmarpuBast  o0ueoOpa3oBareib-
Hoe oO0y4yeHHe Kak JIeHCTBEHHOE Cpel-
CTBO HCIIPABJICHUS OCYXK/CHHbIX, 3THM
3aKOHOM TaK)Ke BHECEHbI JOMOIHEHHS
B cT. 59 UcnpaBUTenbHO-TPYIOBOTrO
KOZleKca YKpauHbI, KOTOpbIE MpeaycMa-
TPUBAIM CO3JaHHE B HCIPABUTEIBHBIX
VUPeXKACHUIX CpPemHHX 00Ieodpas3o-
BaTENbHBIX ILIKOJ JUISl OCYXJCHHBIX, HE
AMEIONINX IIOJTHOTO OOIIEeT0 CpeITHEero
obpazoBanus. JlanHas HOpMa crana oTpa-
JKeHUeM rapantupoanHoro Koncrurynu-
eil YkpanHBI ipaBa Ka)XkJJ0T0 rpakJaHnHa
Ha JIOCTYIIHOCTb M O€CIIIaTHOCTb IOJIHO-
ro obuiero cpennero obpasoBanus. Pea-
JU3alMs TONOKEHUH YKa3aHHOH CTaTbu
obecrieunsia BO30OHOBJICHHE JESATENBHO-
CTU B MCHPABUTEIbHBIX KOJOHUAX OOlIe-
00pa3oBaTeNbHBIX YYEOHBIX 3aBEICHUM,
KOTOpbIEe ObUIN 3aKpHITHI B 1994 1. (B cBS-
3H C OYCHb CIIOKHOHN NpoOieMoit GpuHaH-
CHpPOBaHUS  YTOJIOBHO-HMCIIOTHUTEIHHOMN
CHCTEMBI).

2001 r. cram Iy OpPraHOB YTOJIOB-
HOW FOCTHUIIMH  OCOOBIM, TIOCKOJIBKY
5 ampenst yka3aHHOTO rojia NMPUHAT Hep-
BbIil B UCTOpUU HE3aBUCUMON YKpauHbI
HOBBII YrojloBHBIM Koneke [21], koto-
pBIi B OINpeNesIeHHOW CTeNeHH OTpa3ui
OCHOBOIIOJIATAIONINE HJEH pPeaU3alun
npaBoBoii peopmbl B YkpanHe. B HoBoM
VYTo10BHOM KOZEKCE CHCTEME HaKa3aHUi
OBUIO TOCBSIICHO 3 IVIaBBI, COIEPIKAIIIE
38 crareii.

C nenpro pealu3ald HOBEJI HOBO-
ro YrojaoBHOIo KofeKca YKpauHbl, HEJO-
MyIOICHUs] PAaBOBOTO BaKyyMa, a TaKKe



Ul HOPMAaTUBHOTO OOECIIEUCHUS YETKOM
paboThl MPAaBOOXPAHUTEIBHBIX OPraHOB
u cynoB 11 wmrong 2001 r. mpuHAT cooT-
BercTBytoumii 3akon [22]. Takum oOpa-
30M, McnpaBUTETBHO-TPYAOBOM KOIEKC

VkpauHbl OBUI JIONOJHEH —pa3zenaMu
III-b («Ilopsimox ® yclIoOBUS HCHONHE-
HUSl Haka3aHWH B BHJIE OOIIECTBEHHBIX
pabor»), VI-A («Ilopsnox u ycioBus
WCIIOTHEHHUS] HaKa3aHUs B BUJE apecTay),
VI-b («Ilopsnok u ycioBHs MCITOTHEHHS
HAaKa3aHUs B BHUJE OIPAHUUYCHUS CBOOO-
me») u nL. 20-A («Ilopsook ocymect-
BJICHUSI KOHTpOJISA 32 IIOBEACHUEM JIHUII,
O0CBOOOXK/ICHHBIX OT OTOBIBAHMS Haka3a-
HUS C UCIIBITAHUEM)). YKa3aHHBIA 3aKOH
BeTynua B cwiy ¢ 1 ceutsops 2001
OJHOBPEMEHHO C YTOJOBHBIM KOJEKCOM
YKpauHsbl.

WTOroBEIM JOKYMEHTOM BBIIEJICH-
HOTO HaMH WCTOPHYECKOTO TMepuoia
pa3BUTHS  3aKOHOIATENBHBIX  OCHOB
YTOJIOBHO-HCITOTHUTEIHHOM cucTe-
MBI cTano mnocraHoBieHue Kabunera
MunuctpoB YkpauHsl oT 15 ¢eBpans
2002 1. Ne 167 «O6 ytBepxnenuu I1po-
rpaMMbl JajbHeiero pedopMupoBa-
HUSL M TOCYJapCTBEHHOH IOIJICPIKKH
YTOJIOBHO-HUCIIOJIHUTENIEHOH ~ CHCTEMBI
Ha 2002-2005 rr» [23]. IIporpammoit
MPEeIyCMOTPEHO JajbHEHIIee CoBep-
[ICHCTBOBAHNE 3aKOHOJATENbHON 0a3bl
YTOJIOBHO-HCIIOTHUTEIBHON  CHCTEMBHI,
OCYIECTBIICHHUE OpTraHU3alMOHHBIX
MEPONIPHUATHHA IO YAYUIISHHIO YCIOBHI
OTOBIBaHUS HAaKa3aHUH M MEIUIMHCKO-
ro o0ecrneueHus: OCY)KJCHHbBIX, a TaKxke
COZIEHCTBUE AEATEILHOCTH NPEANPUATHH
YTOJIOBHO-UCIIOJIHUTEIEHOH ~ CHCTEMBbI
U yIy4lIeHUe paboThl ¢ KaJpaMH.

BoiBoabl. Takum 00pa3oM, OCHO-
BEIBasICh HAa KoHcTHTymum VYkpauHsl, Ha
nporsbkeHnn 1996-2002 1. 6bUT0 OCY-
IIECTBIEHO 3HAYUTENHFHOE KOJIHIECTBO
HOPMOTBOPUECKHUX MW OpraHU3aIHOHHO-
MIPaBOBBIX MEPOIPUATHHA MO IajbHEH-
[IeMy pa3BUTHIO M COBEPIICHCTBOBAHHIO
3aKOHOJATENbHBIX ~ OCHOB  YTOJIOBHO-
HCTIONIHUTENILHOW CHCTEMBI HALIETO rocy-
JlapcTBa M NPUBEICHUIO MX COICPIKaHUS
B COOTBETCTBHE C MeXIAyHapOAHBIMU
CTaHIAPTaMH HCHOJIHEHHS W OTOBIBAHHS
HaKa3aHUi.

CHHCOK HCHOJIB30BAHHOI JuTepa-
TypbI:

1. Ilpo npuennanns Ykpainu no Cra-
Tyry Pagu €Bponu : 3akoH YkpaiHu Bif

31 soBtHs 1995 p. Ne 398/95-BP. Bioo-
mocmi Bepxosnoi Paou Yxpainu. 1995.
Ne 38. Cr. 287.

2. Koucrutyist Ykpainu Big 28 ueps-
HI 1996 p. Ne 254x/96-BP. Binomocri
BepxoBnoi Pamu Vkpaiau. 1996. Ne 30.
Cr. 141.

3. Onpumkxo B. Koncrurymis
VKkpalHu: pPO3BHTOK 1 BIOCKOHAJICHHS
3aKkoHO#aBcTBA. Kowcmumyyia  Vkpai-
HU — OCHO8A NOOANLULO20 PO3BUMKY 3AKO-
HoOaeécmea : 30IpHUK HAyKOBUX IIpanb /
3a pen. B. Onpuka. Kuis, 1997. Bun. 2.
C. 14-31.

4. Herpumns O., Konoaiit O. Mozenb-
Hi TpPaBOBI aKTU: TEOpis Ta MPAKTHUKA
peauizaii : monorpadis. Kuis : Anepra,
2016. 204 c.

5. KpuMmiHa/IbHO-BUKOHABYHUIT KOJEKC
Vkpaiuu Big 11 numas 2003 p. Ne 1129—
IV. Bigomocrti BepxoBHoi Pagn Ykpainu.
2004. Ne Ne 3—4. Cr. 21.

6. Ilpo 3acTocyBaHHA aMHICTIi
B YkpaiHi : 3akoH YkpaiHu Bix 1 xoBTHs
1996 p. Ne 392/96-BP. Bioomocmi Bepxos-
noi Paou Yxpainu. 1996. Ne 48. Ct. 263.

7. Tlpo KommiekcHy LiIbOBY IIpO-
rpamy OOpoTHOM 31 3JIOYMHHICTIO Ha
19962000 pp. Vka3 IlIpesunen-
ta Ykpainu Big 17 Bepecus 1996 p.
Ne837/96.URL:https://zakon.rada.gov.ua/
laws/show/837/96  (mata  3BepHEHHS:
25.07.2019).

8. IIpo 3BepHEHHS TPOMaASH : 3aKOH
VkpainuBin2xoBtHs 1996p.Ne393/96-BP.
Bioomocmi  Bepxosnoi Padu VYkpainu.
1996. Ne 47. Cr. 256.

9. Ipo HeBigkmIagHi 3ax0g IIOAO
3aydeHHs 10 mpati ocio, siki BiiOyBaloTh
MOKapaHHs B MICIX MO30aBICHHS BOI :
nocranHoBa KaGinery MinicTpiB Ykpainu
Bin 2 rpynus 1996 p. Ne 1454. URL: https://
zakon.rada.gov.ua/laws/show/1454-96-
%D0%BF/ed19961202 (nara 3BepHEHHS:
25.07.2019).

10. IIpo YmosHOBaxeHoro BepxoBHoi
Panu Ykpainu3npas mronusu : 3akoH YKpa-
iam Big 23 tpymus 1997 p. Ne 776/97-BP.

Bioomocmi  Bepxosnoi Padu Ykpainu.
1998. Ne 20. Ct. 99.
11. TIpo ytBOpeHHs JlepxaBHO-

To JenapraMeHTy YKpaiHu 3 MHTaHb
BUKOHAHHS IIOKapaHb Vka3 Ilpesu-
nenra Ykpaiuum Bim 22 ksitHs 1998 p.
Ne344/98. URL:https://zakon.rada.gov.ua/
laws/show/344/98  (mata  3BepHEHHS:
25.07.2019).

12. Tlpo Tonoxenns mpo J[lepxas-
HUHM JlemapTaMeHT YKpaiHM 3 THTaHb
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BUKOHAHHS NOKapaHb : Yka3 [Ipesunenra
Vkpainu Bin 31 mumast 1998 p. Ne 827/98.
URL: https://zakon.rada.gov.ua/laws/
show/827/98/ed19980731 (nara 3BepHeH-
Hs: 25.07.2019).

13. IIpo BHEeCeHHs 3MiH O AESIKUX
3aKOHOJABYMX AaKTiB YKpaiHu y 3B’s3-
Ky 3 YTBOpeHHsM JlepakaBHOro nemap-
TaMEHTY YKpaiHH 3 MUTaHb BHKOHAHHS
nokapass : 3akoH Ykpainu Bif 11 rpynus
1998 p. Ne 312—-XIV. Bidomocmi Bepxos-
noi’ Paou Yxpainu. 1999. Ne 4. Cr. 35.

14. Tlpo BuBenenHs JlepxaBHO-
ro JenapraMeHTy YKpaiHM 3 IHUTaHb

BUKOHAHHS IIOKapaHb 3  MiJIOPsI-
KyBaHHS ~ MiHiCTEepCTBY  BHYTPILIHIX
crpaB  YKpaiHu Vka3z IlIpesunen-

ta Ykpainu Big 12 OGepesns 1999 p.
Ne248/99.URL:https://zakon.rada.gov.ua/
laws/show/248/99  (mara  3BepHEHHS:
25.07.2019).

15. TIpo BHecenHs 3MiH mo Iloro-
KeHHs mpo JIepkaBHHUI JernapTaMeHT
VYKpaiHu 3 TUTaHb BUKOHAHHSA MOKapaHb :
Vka3 [Ipe3unenta Ykpainu Bix 12 yepBHs
2000 p. Ne 786/2000. OdiwiiiHuii BicHUK
VYkpaiau. 2000. Ne 24. C. 49.

16. Ilpo 3arTBepIKEHHS TIpaHHUYHOL
YHCEIbHOCTI MPAI[iBHUKIB ILEHTPAIbHO-
ro amapary Jlep>kaBHOro JenapTaMeHTy
3 MUWTaHb BHUKOHAHHS IIOKApaHb : I10CTa-
HoBa Kabinery MinicTpiB YkpaiHum Bif
1 uepBHsa 1999 p. Ne 286. URL: https:/
zakon.rada.gov.ua/laws/show/286-99-
%D0%BF/ed19990301 (nara 3BepHEHHS:
25.07.2019).

17. IIpo 3arambpHy CTPYKTYypY 1 YHCEb-
HICTh KPUMiHaJIbHO-BUKOHABYOI CHCTEMHU
Vkpainu : 3akon Ykpainu Bix 2 GepesHs
2000 p. Ne 1526-111. Bioomocmi Bepxos-
Hoi Paou Yxpainu. 2000. Ne 20. Cr. 151.

18. TIlpo parudikanito IIporoko-
ay Ne 6 no KonBeHuii npo 3axuct mnpas
i OCHOBHHX CBOOOI JIFOAMHHM, SKUil CTO-
CYETbCS CKAacyBaHHS CMEPTHOI Kapw,
1983 p. : 3axon YkpaiHu Bix 22 mrH0TOrO
2000 p. Ne 1484-1I1. Bioomocmi Bepxos-
noi’ Paou Yxpainu. 2000. Ne 13. Cr. 111.

19. IIpo BHeceHHs 3MiH 10 Kpumi-
HanbHOrO,  KpuMmiHaibHO-TIpOIECyalib-
HOro Ta BuNpaBHO-TPYZOBOro KOAEKCIB
Vkpainu : 3akoH Ykpainu Big 22 JOTOrO
2000 p. Ne 1483—1I1. Bioomocmi Bepxos-
noi Paou Yxpainu. 2000. Ne 17. Cr. 123.

20. IIpo BHeceHHs 3MiH 10 Bumpas-
HO-TPYZIOBOTO KONEKCY YKpainu : 3aKoH
Vkpaian Bix 11 ciuns 2001 p. Ne 2214—
III. Bioomocmi Bepxosnoi Paou Yxpainu.
2001. Ne 11. Cr. 48.
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21. KpuminanbHuii kopekc YKpaiHu
Bixg 5 kBitHs 2001 p. Ne 2341-I1II. Bigo-
mocti BepxoBuoi Paam VYkpainu. 2001.
Ne Ne 25-26. Cr. 131.

22.TIpo BHeceHHs 3MiH 10 BunpasHo-
TPYZIOBOTO KOJIEKCY YKpaiHu : 3akoH Ykpa-
fau Big 11 smumus 2001 p. Ne 2636-I11.
Bioomocmi  Bepxosnoi Paou Yxpaiuu.
2001. Ne 46. Cr. 241.

23. Ilpo 3arBepmxkenHs Ilporpamu
MOAANBIIOT0 pedopMyBaHHS Ta JepiKaB-
HOI MiATPUMKH KPHUMiHaJIbHO-BUKOHAB-
yoi cucremu Ha 2002-2005 pp. : nocra-
HoBa Kabinery MinicTpiB Ykpainu Bif
15 motoro 2002 p. Ne 167. Odiuilinuii
BicHUK Ykpainu. 2002. Ne 8. C. 149.

NHOOPMAILIVSA Ob ABTOPE
OcayJjieHko AHApeil AJiekcaHApo-
BHY — KaHAWAAT IOPUAMYECKHX HayK,
JIOIEHT, JOUEHT KadeApsl TEOpHH ToCy-
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MMPABOBOE OBECTIEYEHUE
WHHOBALIMOHHOM JEATEJIBLHOCTH
B ®PAPMAIEBTUYECKOI C®EPE

Anna OCTAHHHA,
counckarelns Kadeaps! Xo3sHCTBEHHOTO TTpaBa
HanumonanpHOro ropuanyeckoro yHuBepcutera umeHu Slpocnasa Myaporo

AHHOTANUA

B crarbe mpoBoxuTCS TEOpETHYECKOe MCCIENOBAaHHE COCTOSHHS MHHOBAIIMOHHOW
NPUBJIEKATENILHOCTH (papMalieBTHYecKoil cepsl YKpauHbl. BhIsSBICHBI OCHOBHBIEC MPH-
YHHbI IPOMBILIJIEHHOTO IPOU3BOJICTBA JICKAPCTBEHHBIX CPEIICTB, KOTOPBIE JIMILIEHBI IIpa-
Ba MaTEHTHOU 3amMuTHL. Jl0Ka3aHO, 9TO OCHOBHBIM (haKTOpPOM HEIOCTATOYHOIN MHHOBA-
IIMOHHOH JIedaTeNbHOCTH B (hapMaleBTHUeCKor cdepe YKpauHbI SBISETCS OTCYTCTBHE
CPEICTB Ha MHHOBAaUMU. TpaJULMOHHBIE HCTOYHMKH (DMHAHCHUPOBAHUS IIOCTOSHHO
YMEHBIIAIOT 00BEM CPEICTB HA MHHOBALMOHHYIO JEATEIFHOCTD, YTO BRIHYXIaeT (ap-
MaleBTHYECKUX POU3BOIUTENICH HUCKATh ajbTCPHATUBHBIC HCTOYHUKH (PUHAHCHUPOBA-
HuA. [IpoaHanu3upoBaHbl OCHOBHBIC ()OPMbI HHHOBAIMI M BOSMOJKHOCTb UX IPUMEHE-
HUSI HIMEHHO B (papmarieBTHdeckoif cepe. K Takum dpopmam gomonHuTENbHOTO QrUHAH-
CHPOBaHHUs MOXXHO OTHECTH: BEHUYpHBbIC (OHBI, KpaylAdaHIUHIOBbIE MIaTHOPMBI U
O6usHec-uHKyOaTopbl. CaenaH BbIBOA O TOM, YTO Pa3BUTHE MHHOBAIIMOHHBIX M HAYKO-
€MKHX TPOM3BOACTB B (hapMaIleBTUIECKOH c(epe MO3BOIUT CHU3UTH UMIIOPTO3aBUCH-
MOCTb YKpauHbI OT 3apy0ekHOH (hapMalieBTHUECKOH MPOIYKIMU, MOKET CTaTh BaYKHOM
COCTaBIIAIOIICH (POPMHUPOBAHMS MOTEHIMANA YKPAaHHBl KaK BBICOKOTEXHOJIOIMYECKOTO
rOCyAapcTBa.

KuroueBble ci10Ba: hapmanieBTH4ECKOE MPOU3BOACTBO, MHHOBAIIMOHHAS (hapMalieB-
THYECKas MPOAYKIHUS, HOPMbI HHHOBALIUI.

LEGAL SUPPORT OF INNOVATIVE ACTIVITY
IN THE PHARMACEUTICAL SPHERE

Anna OSTANINA,
Applicant at the Department of Economic Law
of Yaroslav Mudryi National Law University

SUMMARY

The article carries out a theoretical study of the state of innovative attractiveness of
the pharmaceutical sector of Ukraine. The main reasons for the industrial production of
medicines that are deprived of the right to patent protection are identified. It is explained
that the main factor of insufficient innovation in the pharmaceutical sector of Ukraine
is the lack of funds for innovation. Traditional sources of financing are constantly
reducing the amount of funds for innovation, forcing pharmaceutical manufacturers to
seek alternative sources of financing. The main forms of innovation and the possibility
of their application in the pharmaceutical field are analyzed. Such forms of additional
financing include venture capital funds, crowdfunding platforms, and business
incubators. It is concluded that the development of innovative and high-tech industries
in the pharmaceutical sector will reduce the import dependence of Ukraine on foreign
pharmaceutical products and may become an important component in building the
potential of Ukraine as a high-tech state.

Key words: pharmaceutical production, innovative pharmaceutical products, forms
of innovation.

IMocranoBka mnpodiaemsl. Ilporecc
MHTErpanyi YKpauHbl B MEXIYHAPOAHOE
HKOHOMHYECKOE IPOCTPAHCTBO 000CTPIII
KOHKYPEHITNIO MEXAY OTeUeCTBEHHBIMH
(hapManeBTHIECKUMH  MTPOM3BOAUTEIIS-
MH U 3apyOeXHBIMH U, KaK CJIEICTBUE,
NpUBeNl K HEOOXOAMMOCTH BHEIPEHHS
HPOrPECCHBHBIX METOJOB INPOM3BOACTBA

(hapmarieBTHYECKOW TPOAYKIHH. Takum
00pa3oM, HHHOBAIIMOHHAS JEATEIBHOCTh
B (hapMalieBTH4ECKOH cdhepe cTana HeOTh-
E€MJIEMO YaCThIO MOBBINICHUST KOHKYPEH-
TOCITOCOOHOCTH.

B ocHOBy MHHOBAaLIMOHHOH IeATEINb-
HOCTH  (hapMaleBTHYECKHX  IPOM3BO-
IUTENel TOJIOKEHO HE TOJBKO BHEIpe-



HME HOBBIX TEXHOJIOTHH,
C IPOU3BOACTBOM  (hapMaleBTHYECKOH

CBs3aHHBIX

NPOAYKIMHM, HO ¥ CO3JaHHE HOBBIX
JIEKapCTBEHHBIX  (OpM, B  KOTOPBIX
MHUHUMU3UPOBaHbl MO00UYHBIE 3D(DEKTHI.
A mocnenHee, B CBOIO 04epesib, MPEAIo-
JaraeT IMpPOBEICHUE KaK KIMHUYECKUX,
TaK WM JOKIMHHYECKUX HCCIICAOBAHUH,
YTO 3HAYMTEIHHO BIIMSCT HA YAOPOKAHUE
KOHe4HOH mpoxykuuu. ITo crarucTHke,
CTOMMOCTb ~ CO3/IaHHSl  JICKAPCTBEHHOM
¢dopmbl oreHuBaeTcs B 2,7 MHUIHApIa
nomnapos Coenunensbix llltaroB Ame-
puxu (nanee — CIIIA). [Ipu 3TOM IEBATH
U3 JeCATH JIEKapCTBEHHBIX (OPM SIBIISIOT-
cs HeynaunbiMu [1]. To ecTb OCHOBHBIM
(hakTOpOM HENOCTaTOYHON WHHOBAIIMOH-
HOH JIeATeIbHOCTH B (hapMalieBTH4eCKOH
chepe YKpauHBI SIBISETCS OTCYTCTBHE
CpEelNCTB Ha MHHOBAIMU. TpajuIMOHHbIC
WUCTOYHMKNA  (DUHAHCHPOBAHUS  MOCTO-
SIHHO YMCHBIIAT O00BbEM CPEACTB Ha
WHHOBAIIMOHHYI0  JICATEIBHOCTh,  YTO
BBIHY)KHAeT  (hapMaleBTHYECKUX IIPO-
W3BOIUTENICH HCKaTh aJIbTEPHATHBHbIC
UCTOYHMKN (uHaHcHpoBaHHsA. K Takum
dbopmaM  IOMONHHUTENHHOTO  (PUHAHCH-
pPOBaHUS MOXXHO OTHECTH: BEHYYpPHbIE
dhoHbI, KpayahaHIMHTOBBIE TIAT(HOPMBL
u OusHec-uHKybaropsl. [Ipu aTom aHanu3
JIEUCTBYIOIETO 3aKOHOIATENbCTBA TI03BO-
JISIET YCTAHOBHTH, YTO BBINICYKa3aHHbBIC
(hOpMBI UMEIOT KaK IPEUMYILECTBA, TaK
u Henoctatku. Hampumep, Takoil crocod
WHBECTHUPOBAHMUS, KaK BEHUYPHBIH (OHI,
HperogaraeT  BO3MOXKHOCTb  IOTEPH
HpeINPUATHEM KOHTPOJS HaJl COOCTBEH-
HBIM NPOEKTOM; OM3HEC-WHKYOaTopsl He
CIOCOOCTBYIOT MOMCKY NPSIMBIX HHBECTO-
pOB; KpaynaHAUHT — MPOEKT HE IOJYy-
YaeT CPEICTB, €CIIM 3asBICHHAs CyMMa He
coOpaHa, TOrZa CpeACTBa BO3BPAILAIOT-
csi uHBecTopaM. [103TOMy HpaKTHYECKH
€IMHCTBEHHBIM HCTOYHUKOM (DHHAHCH-
pOBaHUsT WHHOBALIMOHHOW JESITEIBHOCTH
B YKpauHe 0CTaroTCsi COOCTBEHHBIC Cpe/I-
cTBa, 4TO coctapisieT 94,86%, u mpaxTu-
YEeCKH HYJIEBBIM SBIIACTCS Bec (DUHAHCH-
POBaHUsT WHHOBALIMOHHOW JIESATEILHOCTH
3a c4eT MHOCTPAaHHBIX MHBECTULUH [2].

B CBsI3M C BBILICU3IIOKEHHBIM aKTY-
QIBHBIM OCTAeTCsl BOIPOC W3BICKAHHSA
UHBIX (GOpM MPaBOBOTO OOECIEUCHHS
WHBECTUPOBAHUSI HMHHOBaLMH B cdepe
(hapMareBTHYECKOH AESTEILHOCTH.

AKTYaJIbHOCTh TeMBI HCCJIEI0BA-
HHUSl TIONTBEPXKIACTCS CTEICHBIO Hepac-
KPBITOCTH TEMbI U3bICKAHUS U [IPABOBOTO
obecrieueHns pa3HbIX (HOPM HHHOBAIIHOH-

HOU JIeSTeTIBHOCTU B (papMarieBTHYECKOM
coepe.

Cocrosinue wucciaenopanusi. Hayu-
HBIA aHanu3 MpoOJeM MPaBOBOro ode-
CIECUYCHUS] MHHOBAIIMOHHOW  JESATElb-
HOCTH B BBICOKOTEXHOJIOTHYHBIX OTpac-
JIAX TPOBEJACH TaKUMH YUYCHBIMH, Kak:
I0. AramanoBa, A. BoOkoBa, A. BUHHHK,
b. Hepessnko, B. IlamkoB, B. Pe3nu-
koBa, B. Ycrumenko, A. IllamoBayosa,
B. [lep6una u ap. Bmecte ¢ Tem ¢opmsr
MPaBOBOr0 00eCIIeYeH!Us] MHHOBAI[IOHHOM
NeSITEIEHOCTH MMEHHO Ha (hapMarneBTH-
YECKOM PBIHKE OBbUIN UCCIIEeJOBaHbI (par-
MEHTapHO M CTalU MPEAMETOM HAyYHBIX
JIUCKYCCHUH.

Henbio u 3anaveii ctaTbu sBIsSETCS
HCCIICIOBAHUE TIPABOBOrO 00CCIeYEHHs
WHHOBAlIMOHHOW JIESTENILHOCTH B dap-
ManeBTHYEeCKOH cdepe W WX MpaBOBOH
XapaKTEePUCTHKH.

M3j0:keHne  OCHOBHOIO MaTepH-
ama. VIHHOBaIMOHHOW JAEATEIHLHOCTHIO
MO BHJIY 3KOHOMHYECKOH HESTeNbHOCTH
comacio KBJJI-2010 «IIpousBoactBo
OCHOBHBIX (papMaIleBTHUECKUX IPOAYK-
TOB U (hapMaleBTHYECKHUX IPernapaToBy»
B 2016 r. 3aHMMaJOCh JHUIIb IBAAIATh
JIEBSITh TPOMBIIIICHHBIX TPEANPUSITHH,
YTO COCTaBIIAET 3,5% OT 00ILIEro Kojauye-
CTBa UHHOBAIIMIOHHO aKTUBHBIX MPEIIpHU-
STUH TPOMBIIUIEHHOCTH YKpauHbl. U3
HUX 55% TpaTuiam cpeacTBa Ha BHYTpPEH-
HUE HayYHO-HCCIIEIOBAaTEeIbCKHE pPabdo-
Tl (manee — HUP), na Buemmane HUP —
noutu 45%, Ha mpuOOpETEHHE MallMH,
000opyIOBaHMsl ¥ IPOrPaMMHOTO oOecrie-
yeHust — noutu 60%. BHenpsnm uHHO-
BallMM TOJIBKO NBAJLIATh CEMb MPEIIpH-
ATUH (apMaLeBTUYeCKOH OTpaciu, YTO
cocraisieT 3,7% OT o01Iero KoJIn4ecTna
MPOMBIIICHHBIX MPEANPUATHI, B YacT-
HocTH, 41% BHEAPSUIM WHHOBAIIMOHHEBIE
mporecchl; moutu 83% — WHHOBAIIMOH-
HBIE BUABI TIPOAYKIMH, W3 HUX HOBEIE
1utst peiaka — 33% [2]. Takoe monoxenwe,
C OIHOH CTOPOHBI, CBUIETEIHCTBYET O
HE3HAYHUTEIILHOM KOJMYECTBE WHHOBALH-
OHHO aKTUBHBIX NPENPHUITHII hapMaLeB-
TUYECKOM OTPACIIH, YTO MOXKET HETaTHBHO
MOBJHATH HA BHEJPEHHUE B TIPOU3BOICTBO
JMOCTI)KEHUH HAyYHO-TEXHOJIOTUYEeCKOTO
mporpecca M CO3AaHUE HWHBECTUIIMOHHO
MPUBJIEKAaTEeNbHOH U KOHKYPEHTOCIO-
coOHO# (hapMarieBTHUYECKOW OTpaciu W,
TakuM 00pa3oM, HEraTHBHO IOBIHSET Ha
obecrieueHre TaKoro IpaBa IAIMEHTOB,
Kak mpaso Ha 310poBke. C qpyroii cropo-
HBI, yKa3aHHOE CBUJIETEIHCTBYET O POCTE
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HHTepeca MpepHHIMATeNe K BHEIpe-
HUIO Ha TNPEIIpPUATUAX MHHOBAIIMOHHBIX
BUIOB  NPOAYKIMM, HHHOBAIlMOHHBIX
U TEXHOJIOTMYECKUX MPOLIECCOB.

Tak, peann3oBany HHHOBAI[OHHYIO
MPOXYKIHUIO JBAJIATh CEMb MPEAIpHU-
ATHH (apMaleBTUIECKOH OTpacid, YTO
cocraBiusier 4,3% oT o00mEero Komamye-
CTBa MPOMBIIUICHHBIX  TPEIPHUITHIH,
n3 Kotopelx — Oonee 20% mnpomykuuy,
KOTOpast Oblj1a HOBOW IS PHIHKA, ¥ TIOYTH
80% — HOBYIO JUI NPEIPUATHS HPOIYK-
o [3, c. 72].

Cortacio  uwHpopmanuu  [occrara
[2], Ha WHHOBAaLMOHHYIO JEATEIHHOCTDH
B 2016 r. npeanpustusamMu hapmareBTuIe-
cKkoit orpacnu morpadeHo 653 500 000 rpH,
410 cocrtaBisieT 2,8% OT 00IIUX pacxomIoB
WHHOBAIIMOHHO AKTHBHBIX HPEINPHATHH.
W3 Hux 57% motpadeHo Ha BHYTpPEHHHUE
HUP, na Buemane HUP — moutu 9%, Ha
MpruoOpeTeHne MAaIluH, O00OpYIOBaHUS
u mporpamMmHoro obecneuenus — 21,7%,
MepeHNMaHie CYIISCTBYIOIINX 3HAHUH
OT JpyrMX NpeInpHuaTHid, OpraHu3a-
i — noutu 4%. Cnenyer OTMETHTh, UYTO
B 2016 r. mpemnpustus (apmaneBTHIe-
CKOHM otpacnu, o cpaBHeHuro ¢ 2013 r,
YBEIMYMWIN PAcXOIbl HA MHHOBAIIMOHHYIO
JIesITeNbHOCTh Ha 47%, B 4aCTHOCTH, pac-
xonel Ha BHyTpeHHune HUP — ma 78%,
paemHne HUP — ma 37%. OT0 roBoput
0 TOM, YTO CYOBEKTHI XO3SHCTBOBAHHS
B CTpaTeruyl JAITbHEHIIeH NesTebHOCTH
MPEANpUITHST 00paIaroT 0coboe BHUMA-
HHUE Ha IIPOBEICHNE UCCIEN0BAaHNUI U Pa3-
paboTOK, BHEIpPEHHE UX Ha BHYTPCHHHE
PBIHKH, IIPU 3TOM JIMIIb HE3HAUYUTEIBHYIO
4JacTh — Ha BHeIIHue. [l ocyluecTBie-
HUSI MHHOBAI[IOHHOM JESTEIbHOCTU 3TH
MPEANpPHUITHs. B OCHOBHOM HCHOJIB3YIOT
coOcTBeHHEbIe cpefcTBa (moutn 98%), Kpe-
nutHbeIE — 2%. U3 TocOromkera B TeUCHHE
TIOCJIEAHUX YETHIPEX JIET BOOOIIE HE BBIE-
JSUTACH CPECTBA Ha MPOW3BOICTBO MHHO-
BAaIlMOHHOH (hapMarleBTUIECKOH IPOIyK-
[IUH, YTO CBUAETEIBCTBYET 00 OTCYTCTBUHU
TOAJEPKKH MHHOBALIMOHHOM  JESATENb-
HOCTH CO CTOpPOHBI rocymapcrsa. OTcyT-
CTBYIOT OTEYECTBEHHbIE M WHOCTPAHHBIC
MHBECTHLMM Ha MpPOU3BOACTBO HMHHOBA-
HUOHHOU (hapMaleBTHUECKON MPOLYKIIUU
C HCIOJb30BAHHEM HAayYHO-TEXHHUYECKHUX
pa3paboTok. HeT neiicTBEHHBIX MEXaHU3-
MOB TOCYZAPCTBEHHOTO CTHMYJIHPOBAHUS
WHHOBAIIMOHHOH JESTEIFHOCTH TPEIpH-
ATuil cdepsl papManeBTHKH.

IIpakTka XO34HCTBOBaHUSA B CTpa-
HaX C pPa3BUTBIMH HHHOBAIlMOHHBIMHU
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CHUCTEMAaMHU TIOKa3bIBAET, YTO HPUHITUE
roCylapCTBOM KaKHUX-THO0 Mep CTUMYJIH-
pytoiero xapakrepa 3ppeKTHBHO TOIbKO
TOTJa, KOTJa CYHIECTBYIOT y3aKOHEHHBIE
OOBEKTUBHBIE M OJHO3HAYHO MOHSTHBIC
KPUTEPUH, CIy)KaIllUe OCHOBAHHEM TS
okazaHusl mopnepxkku [4]. Mexay Tem
CIIOKUBINASIC CETONHS CHUTyalus, IpH
KOTOpOIl OTe4YecTBeHHBIE (hapMaleBTH-
YeCKHe MPOM3BOANTEN MPAKTUIECKH HE
MpEACTaBIICHl B HUIIE WHHOBAIMOHHOI
MIPOAYKIMH, OOYCIIOBIMBAaET HEOOXO1H-
MOCTb pa3pabOTKH M peaau3alid Mepo-
MPUATHHA 10 TIOBBIIIEHHIO TOTEHIMAaIa
OTEUECTBEHHOI'O (hapmaneBTHIECKOrO
cekTopa. IMeHHO o3TOMy Iepexoj rocy-
JapcTBa K MHHOBAIlMOHHOW MOJENH pa3-
BUTHSI Pa3/INYHBIX HANpPaBICHUH HaINO-
HaJIbHOW SKOHOMHKH CTajl MPHOPUTETOM
TrOCyJapCTBEHHOH monmTHKH. Peanmso-
BaTh NHHOBAI[MOHHBIN ITOIXO/ K TaTbHEH-
oieMy pa3BUTHIO (hapMareBTHYECKOTO
MPOM3BOJICTBA MOXKHO IyTEM pa3padoT-
KM 3(QQEKTHBHOTO 3aKOHOAATEIbCTBA
B cepe mHHOBaumi [5, c. 20]. Cornac-
HO CT. 328 Xo034HiCTBEHHOTO KOIEKCa
VYKpauHbl, TOCYAapCTBO  PETYIUPYET
HWHHOBAI[IOHHYIO JESITEIbHOCTh IIyTEM:
OTpe/eIeHNs] UHHOBAIMOHHON JIesTelb-
HOCTH Kak HEOOXOIUMOH CocCTaBisto-
el WHBECTULUOHHOW U CTPYKTYPHO-
OTpacyieBOM MOIUTHKH; (OPMHUPOBAHUSI
n obecrieueHnsl peann3anuy WHHOBAIU-
OHHBIX IIPOTPAaMM H IIEJIEBBIX NTPOEKTOB;
CO3/IaHUSl JKOHOMHYECKHX, MPaBOBBIX
U OpPraHU3aLMOHHBIX YCIOBHH [yl oOe-
CIIEUeHHs] TOCYyAapCTBEHHOIO PErylInupo-
BaHUS WHHOBAI[MOHHON JEsITEIbHOCTH.
OpHako  MpaBOBblE, HKOHOMUYECKHE
U OpraHM3allMOHHBIE OCHOBBHI (hOPMHUPO-
BaHUS M pealM3allud HHHOBAIIMOHHOI
JESITEIbHOCTH B YKpauHe OIpEeAeisieT
3akoH «O IPHOPHUTETHBIX HAPABICHUAX
MHHOBAIIMOHHOMN JeATEeNbHOCTH B YKpa-
uHe» oT 8 centsa6psa 2011 r. Ero ocHoB-
Hasl IeJIb — CO3JJaHHe IIPaBOBOI 0a3bI st
obecrieueHs] MHHOBAIIHOHHON MOAETHN
Pa3BUTUSl DKOHOMHKH IIyTEM KOHIICH-
TpalyM PecypcoB rocyaapcTBa Ha IMpH-
OPUTETHBIX HANPAaBICHUSAX HAyYHO-TEX-
HUYECKOTO OOHOBJIEHUsS NPOU3BOACTBA,
MOBBIIICHUSI  KOHKYPEHTOCHOCOOHOCTH
0TE€4YEeCTBEHHON MPOAYKIMH HAa BHYTPEH-
HEM U BHeIIHeM peiHKax. Cpeau cTpare-
TMYECKUX NPUOPUTETHBIX HalpaBICHUIl
Ha 2011-2021 IT. MOXKHO BEIACIUTH BHE-
IpeHue HOBBIX TEXHOJOTHH s Kade-
CTBEHHOTO MEIUIIMHCKOTO 0O0CITyXHBa-
HUS, IedeHus, papMarium.

3akoH Ykpaunsl «O0 obmerocynap-
CTBEHHOW KOMIUIEKCHOH Nporpamme pas-
BUTUSL BBICOKMX HAyKOEMKHX TEXHOJO-
ruit» 2004 r. 3aKperisieT, 4TO BBICOKHE
HAyKOEMKHE TEXHOJIOTMH ONPEeIIsIOTCS
KaK «TEXHOJIOTHH, CO3/1aBaeMble Ha OCHO-
BaHUH PE3YJIbTATOB HAy4YHBIX HCCIIEIOBA-
HHUH M HayYHO-TEXHHYECKUX pa3pabOToOK,
o0ecreyrBaIIie H3rOTOBICHHE BBICO-
KOTEXHOJIOTHYHON TMPOIYKIMH, CIOCO0-
CTBYIOIINE BHEIPEHUIO BBICOKOTEXHOJIO-
TMYHOTO MPOU3BOJICTBA HA MPEIIPUATHAX
0a30BBIX OTpaciell IMPOMBIIIIEHHOCTH;
MPOEKTHl 1O pPa3paboTKe HayKOEMKHX
TEXHOJIOTUIT — TPOEKTHI BBINOJIHEHUS
Hay4HBIX MCCIICIOBAaHUN U / WK HAyYHO-
HCCIIE/I0BATENILCKUX M ONBITHO-KOHCTPYK-
TOPCKUX pPa0oOT, HaNpaBlICHHBIX Ha CO3-
JTAaHUE HOBBIX HAYKOEMKHX TEXHOJIOTHID».
B 3TOM KOHTEKCTE HEOOXOAMMO KOHCTa-
THUPOBaTh, YTO 3aKOHOJATEIb B YKpauHe
co3fan IOJHOLEHHYIO IIPaBOBYHO 0asy
ISl Pa3BUTHSI MHHOBALIMOHHOMN JESATENb-
HOCTH. Mexay TeM OTHENbHBII MHCTPY-
MEHTapuii ero NpaBoBOro obecrieyeHHs
oCTaeTcsi HepeaJln30BaHHbIM. B kauecTse
[pUMEpPa MOXHO NPUBECTH OMBIT HEKOTO-
PBIX Pa3BUTHIX FOCYIAPCTB.

Tax, u3BectHO, uTo B CLIA B pamkax
KJIacTepoB paboraer Gosee MOJIOBUHBI
TPENIPHUATHH, a 10N BaJIOBOTO BHYTPEH-
HEro MpOJyKTa, MPOM3BEICHHOTO B HHX,
npesemmiaer 60%. BemynmiM kmactepom
aisercs Silicon Valley (tak HazpiBaeMmast
CunukoHoOBast JoyinHa) B mrtare Kamm-
(bopHUA, oTIMYaroIeMcs OOJIbIION TUIOT-
HOCTBIO BBICOKOTEXHOJIOTHYHBIX KOMIIa-
Huii [6].

Taxxe K HEJOCTaTKaM WHHOBAIMOH-
HOU JCATETHHOCTH B (papMaleBTUUECKOI
cepe MOKHO OTHECTH HECOBEPILEHCTBO
rOCy/IapCTBEHHOM 3aKOHOJATEIbHO
MOJIUTUKA B OOJIACTH 3APAaBOOXPaHECHUS,
MPEeXJIe BCETO OTHOCHUTENBHO obecrede-
HHUs 0053aTENILHOTO BBEJCHUS B JieueO-
HBIII OpOIECC HOBBIX OPHUIMHAJBHBIX
npernaparoB ¢ JIyYIIUMH JICYCOHBIMH
cBoiicTBaMHu (0e3ycioBHO, ¢ coOmose-
HUEeM TpeOOoBaHMN (hapMaKOIKOHOMHKH),
a He TEHEePUYECKHX, HEIaTEeHTOBAHHBIX
nekapcTB. JIns ycTpaHEHHs YKa3aHHBIX
HEJOCTATKOB HEOOXOIMMO HOPMATHUBHOE
BBEJICHUE COOTBETCTBYIOLIMX MEAUIIMH-
CKHUX CTaHAapTOB.

OCHOBHBIMH ~ 3a/la4aMH  MHHOBAIIU-
OHHOIl TONUTHKH TOCYAapCTBa JOJKHBI
cTaTh ciepymoomue: 1) co3naHue JKOHO-
MHYECKUX, HHPPACTPYKTYPHBIX U HHCTH-
TYHHOHANBHBIX TPENOCHIIOK Tepexoa

K HWHHOBALMOHHOH MOAEIM pPa3BUTHS;
2) opraHu3alys IPOU3BOACTB, pPeEaH-
3yIOIIUX HOBEHINE TEXHOIOTHUECKHUE
YKJIabl U UIMEIOIIUX MEPCIEKTUBBI BBIXO-
Jla Ha BHYTPEHHUH M BHEIIHUN DPBIHKU
C HAayKOEMKOM IpPOLYKLHEH MHPOBOIO
YpoBHS; 3) 3aKperieHHE TOJIOKUTENb-
HBIX TEHAEHIWH B MHHOBAI[HOHHOM pa3-
BUTHH; 4) CO31aHIE HAyIHO-TEXHNIECKAX
U WHCTUTYIHOHAJIBHBIX MPEANOCEUIOK
IUT  KapAWHAJIBHOTO TEXHOJOTMYECKOTO
MEPEBOOPYKEHHS] SKOHOMHKH H yBEIINYE-
HUE JI0JI1 COBPEMEHHOM, BEICOKOTEXHOJIO-
T'MYHOM, KOHKYPEHTOCIIOCOOHOI Ha MHPO-
BOM YpOBHE HpoAyKuuu. Mrtak, ceromHs
nepen  (apMaleBTHYECKUMH IPEANPH-
STUSIMM  YKpauHbI C OCOOOH aKTyanb-
HOCTBIO BCTAIOT HPOOJIEMBI, CBS3aHHBIE
C HEOOXOIMMOCTBIO ONpPENENCHUS Jallb-
HEHINX IyTeil ee pa3BUTUS B YCIOBUAX
3HAYNTETHLHOTO COKPAMIeHHSI AKCIOPT-
HOTO TOTEHIMaja, YCHICHUS KOHKYpEeH-
UM Ha BHYTPEHHEM (apMaIieBTHIECKOM
PBIHKE ¥ HEBBICOKOH MOKYTIAaTENBHOMN CIO-
COOHOCTH HACEIEHUs], C OHOI CTOPOHBI,
U HEoOXOmUMOCTH obecriedeHHs JOCTYI-
HOCTH U BBICOKOTO KauecTBa JieKap-
CTBEHHBIX CPEJCTB KaK IJIABHBIX OTpac-
JIEBBIX NPHUOPUTETOB, C APYrOH CTOPOHBI
[7, c. 148]. s BBINONHEHUS IOCTABJICH-
HBIX BBIIIE 33/1a4 B YKpaumHe HeoOxomu-
MO COCpPEIOTOYHTH YCHIINSI Ha CO3MAHUH
Pa3BEeTBICHHOHN 3aKOHOJATENHHON U HOp-
MaTUBHO-TIPaBOBOM 0a3bl, KoTopasi obe-
creynBaia OBl IIMPOKHE BO3MOXKHOCTH
U IOPUIMYECKUX W (DU3HYECKUX JINI]
M0 OCYLIECTBICHUIO U TMOAAEPKKE UHHO-
BaIlMOHHOW JEATENIbHOCTH HE3aBUCHMO
OT HalU4usl TOCYNapCTBEHHBIX 3aKa30B.
To ecTb cucrema opraHu3allid MHHOBA-
LUOHHOH NeSATETbHOCTH Ha YKPAaMHCKHUX
HOPEANpUATHSIX HE JOJDKHA OTPaHUYU-
BaThCs UX COOCTBEHHBIMH Hay4YHO-HCCIIC-
JIOBaTEIbCKUMH M OTBITHO-KOHCTPYKTOP-
CKUMH paboTaMy, a Ha00OPOT — JODKHA
OpPHEHTHPOBATHCS HAa TIOCTOSIHHBIN BHEII-
HU MOHHWTOPHHT M TIOMCK WHHOBAIUI
B I00anbHOM HH(OPMALMOHHOM IIpO-
CTPAaHCTBE, Ha OLIEHKY M IpHOOpeTeHue
HOBBIX TEXHOJOTHH, HEOOXOAMMBIX JUIs
UX UHTEHCHUBHOTO Pa3BUTHSL.

Takum oOpa3zoM, HanbHeiIIee pas-
BUTHE B YKpaWHE€ IPOMBIILIEHHOTO
MIPOM3BOJCTBA HMHHOBAIlMOHHBIX JIEKap-
CTBEHHBIX (popM TpelbyeT psiia Mep rocy-
JTApPCTBEHHOH MONWTHKY, HAIPaBICHHBIX
Ha BHECEHHE COOTBETCTBYIOUIMX H3Me-
HEHHWH B CYIIECTBYIOIEE 3aKOHOIATEIb-
CTBO. DTH MeEpBI JTOJDKHBI JIOTIOTHSATHCS



AKTHUBHU3ALMEH HHTETPALIMOHHBIX MTPOLIEC-
COB B €BPONEHCKHE CTPYKTYPbI, IPOCKTOB
U mporpamm 1o ¢GopmupoBaHuio B cdepe
(hapManM MHHOBALMOHHOTO IIPOM3BOI-
CTBA, a TAKXE TOJKPEIIATHCS BHEIPEHU-
eM 3 QeKTUBHBIX MEXaHU3MOB (pUHAHCO-
Boi mopnepxku. IIpn sToM HeoOxomuMo
MOMHHUTB, YTO JOKTPUHAJIBHO, B 3aBH-
CHMOCTH OT YPOBHSI UX HOBH3HBI, HHHO-
BallMK MOTYT OBITH cieayoliue: 06a3uc-
HbIe, HHKPEMEHTAIbHbBIC (YTydIlIaroIIne)
u Monudukanonssie. K 6a3ucHbIM OTHO-
CATCS MHHOBAIMM, KOTOPBIE PEAU3YIOT
KpyIHbIE Hay4YHO-TEXHHYECKHE pa3pa-
OOTKH M CTaHOBATCSI OCHOBOW (hOpMHPO-
BaHUS MPOIYKTOB M TEXHOJIOTMH HOBOTO
MOKOJICHUSI, HE UMEIOIIUE aHAJIOTOB. DTO
WHHOBAIIUH, CO3/IAIOLME HOBBIC OTPACIIH,
PBIHKH.

VHKkpeMeHTanbHbIe  (YJTy4IIAroLIne)
HOBOBBEJICHUSI SIBISIFOTCSI  BTOPUYHBIMH
OTHOCHTENBHO 0a3nucHbIX. OHNM BO3HHKA-
0T BCJIe/l 32 Ga3UCHBIME M OTPAXKAIOT BO3-
MOXKHOCTH PallMOHAJIM3ALMH HOBILECTB
B IIpeJieslax KOHKPETHOTO MOKOJIEHUS I1PO-
JYKTOB B COOTBETCTBUH C YCIOBHAMH HX
noTpedaeHus: U TpeOOBaHUSIMU TOTPEOu-
Teneil. MHKpeMeHTanbHble WHHOBALUU
MOBBIMIAIOT 3 PEKTUBHOCTH UCTIOIH30Ba-
HHS 0a3MCHBIX MHHOBALMH U PacHIUPSIOT
ULl HUX PBIHOK. J[yist Tpynnel Moanguka-
[[HOHHBIX MHHOBALMH XapaKTepHbI HECy-
[ICCTBEHHBIC BHIOM3MEHEHHUS MPOAYK-
TOB, T0Ji KOTOPBIMH IO/IPa3yMEBArOTCSI
JcTeTHYeCKHe (B IBETe, JIEKope U T. 1.),
a TaKKe HE3HAUMTCNIbHbIE TEXHUYECKHE
WIN BHEIIHWE M3MEHEHHS B NPOAYKTE,
KOTOpBIE OCTaBJISAIOT HEU3MEHHBIM €ro
KOHCTPYKTHBHOE MICIIOJIHEHHE U HE BIIUS-
0T Ha IIapaMeTpPhl ¥ XapaKTEPUCTHKH.

BuiBoabl. 3  BBINIEN3I0KEHHOTO
MOXXHO CJlieNiaTh BBIBOI, YTO (hapmaies-
THYecKas cdepa B YKpauHEe HYKAACTCS
B TOCY/IapCTBEHHBIX HHUIIMATHBAX B BUIE
BBCJICHUSI HAJIOTOBBIX M HEHAJOTOBBIX
CTUMYJIOB C TIPHBJICYCHHEM 3apy0eix-
HOTO OMbITa C YYETOM OCOOCHHOCTEH
HAallMOHAJBHOH 3KOHOMHUKH; pa3paboT-
KA HOPMAaTHBHO-IIPABOBOTO  JIOKYMEH-
Ta JUId PEIeHUs MPOOJIEMBbl JBHKEHUS
TOCYAapCTBEHHBIX CPEACTB Ha YpPOBHE
BromxerHoro xomekca YkpauHsl 1ist o0e-
CIIEUEHHUS] JIOJATOCPOYHBIX 00s3aTENbCTB
rOCyIapCTBEHHOTO MapTHepa B cdepe pas-
BUTHUS (papMaleBTHKHU; B CO3IaHUHU TOCY-
apCTBEHHOTO peecTpa (0a3pl JTaHHBIX)
HAyYHO-TEXHHYCCKUX HCCIICA0BaHUI
U pa3paboTok B oOyiacTH (apManeBTHKU
Uit THPOPMHUPOBAHHUS CYOBEKTOB XO3sIi-

CTBOBAHHMS, 4YTO TPHUBEIET K YCKOPEHHIO
UX KOMMEpLHAIN3aluK; B PACIIMPEHUU
rOCYAapCTBEHHO-4aCTHOTO IapTHEPCTBA
B cepe pa3Butus (GapManeBTUICCKUAX
NPOU3BOJCTB IIyTE€M AKTUBH3ALMU pa3-
BUTHS HHHOBALHOHHON HH(PACTPYKTypPEI
chepsl (apMaLEeBTUKH dYepe3 CO3MaHUE
UHIYCTPHAIBHBIX I1apKOB, WHHOBAIU-
OHHBIX TOPOJKOB, MaJIbIX U COBMECTHBIX
npeanpuaTaid U T. 1. Kpome Ttoro, yum-
ThIBasg, YTO COOCTBEHHbBIE CpEICTBA —
NPAKTHYCCKH €IUHCTBEHHBIH HCTOYHMK
(hMHAHCUPOBAHUS WHHOBAIMOHHOTO pa3-
BUTUS  (HapMalleBTUUECKOTO IIPOM3BOI-
CTBa, HauOoJIee MPUOPUTETHBIM SIBIAETCS
BHENPEHHE TakuxX (OopM MpaBOBOro ode-
CIIEUEHHUS] ”HHOBALIMOHHOM JeATEeIbHOCTH
B 3TOIl oTpaciy, Kak: pa3paboTKa U BHe-
JpEHUE UHCTPYMEHTOB HAJOTOBOTO CTHU-
MYJIHPOBAaHHS MHHOBALIMOHHOMN JIESTEIb-
HOCTH (papMaleBTHYECKOil cepsl, B TOM
YHCJIe HAJIOTOBBIH KPeAUT (YMEHBILICHUE
CYMMBI HaJIOTOBOTO 00513aTeNhCTBA); TIPH-
MeHeHue U QepeHInPOBaHHBIX CTAaBOK
HaJIOTOB WJIM WX YMEHBIICHHE B COOT-
BETCTBHUHU C 00bEMaMU M HAIPABICHUIMU
WHHOBAlIMOHHOW JeATENbHOCTH IS ap-
MalEeBTHYCCKUX MPEANPHUATHH, CO3/1at0-
X HOBBIE (OPMBI (papMaIleBTHUESCKOM
HPONYKIUM; JBIOTHOE KPEIUTOBAHHUE;
co3nanue hapManeBTHICCKUX KIACTEePOB

Cnemyer OTMETHUTb, 4YTO pa3BHUTHE
WUHHOBAIlUOHHBIX M HAyKOEMKHX MpO-
U3BOJACTB B (hapMalleBTHUECKOH cdepe
MO3BOJIUT CHU3UTh UMIIOPTO3aBUCHMOCTD
YkpauHsl 0T 3apy0exHol hapmarieBTHye-
CKOHM HPOAYKLMH, MOXKET CTaThb Ba)KHOU
cocTaBIstoIEeH GOpMUPOBaHNUS TOTEHIH-
ana YKpauHbl KaK BBICOKOTEXHOJOTHYE-
CKOTO rOCyAapcTBa.
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SUMMARY

The article is devoted to the analysis of regulatory legal acts, legal scientific literature, which are devoted to the concept and structure
of the conflict of interest in the public administration activity. Attention is drawn to the problematic issues of the relevant legislation
regarding the concept of conflict of interests, the ranges of official and representative powers, the content of private interest, as well
as their relationship to each other. Specific proposals for the improvement of anti-corruption legislation in this area are determined.
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INOHATHUE U CTPYKTYPA KOH®JIUKTA UHTEPECOB
B IEATEJBHOCTH NYBJINYHOMW AJJMAHUCTPAIIUA

Hrops ITACTYX,
KaHJUAaT IPUANYECKUX HAYK, TOLICHT,

npodeccop Kadenpsl MyOIMYHOTO YIpaBiIeHUs 1 aAMUHHCTPUPOBAHUS

HaumonanbsHoM akaeMuy BHYTPEHHUX JET

AHHOTANUA

Crarbs OCBAIICHA aHAJIM3y HOPMAaTHBHO-IIPABOBBIX aKTOB, IOPHIMYECKOI HAYYHOH JUTEPATyPbl, KOTOPbIE IIOCBSIICHbI TOHATHIO
1 CTPYKType KOH(IIUKTa HHTEPECOB B JESITENEHOCTH ITyOIMIHOM aaMuHACTparmy. OOpamaercss BHUMaHHe Ha POOJIeMHBIE BOIIPOCKT
COOTBETCTBYIOIIETO 3aKOHO/ATENILCTBA OTHOCUTEIBHO MOHATHSA KOH(IMKTa MHTEPECOB, IPAHHUI] CITYy)KEOHBIX U MPEACTABUTEIBCKUX
IIOJIHOMOYMH, COEPKaHUs JINUHBIX HHTEPECOB, a TAK)XKE UX COOTHOLICHHUS MEXIy cOo00H. BHOCATCS KOHKpETHBIE NPEATIOKEHHS 110
YCOBEpIIEHCTBOBAHHUIO aHTHKOPPYTIIMOHHOTO 3aKOHO/IATENIbCTBA B JAHHOMH cdepe.

KitoueBble cjioBa: KOHQIMKT MHTEPECOB, MOTCHIHANbHBIA KOHQIMKT MHTEPECOB, pealbHbIl KOHQINKT HUHTEPECOB, YaCTHBIHI
HHTEPEC, TOIHOMOUHS, ITyOIMYHAs aJIMUHUCTPALIKS.

Introduction. A person entering
the public service undertakes to com-
ply with the requirements, restrictions
and prohibitions related to the peculiari-
ties of its passing. One of these require-
ments is the obligation to take mea-
sures to prevent conflicts of interest.
Conflicts of interest set central place in
more global issue of corruption in gen-
eral, so the creation of a legislation that
meets the requirements of legal certain-
ty and aimed at settlement of conflicts
of interest is an important part of counter-
acting corruption in general. Accordingly,
society expects the public administration
to perform its duties fairly and impartially.
In order not to allow a conflict of interests
on their part, it is first of all necessary to
understand its concept and content, which
seems difficult due to the lack of legally
established terms “conflict of interests”,
“official powers”, “representative pow-
ers”. In the absence of a general definition
of a conflict of interests, the legislator pre-
sented only its types (potential and real),
the content of which does not fully reveal

their features, time of occurrence, actions
for settlement, etc.

Analysis of recent research
and publications. It should be noted
the low activity of scientists and practi-
tioners regarding the study of conflicts
of interest in public administration activ-
ity. Among the works devoted to specific
aspects of this problem, we can distin-
guish such authors as T. Vasilevskaya,
V. Galunko, N. Korchak, V. Lugovoy,
D. Lukianets, A. Mikhalchenko, S. Rivch-
achenko, V. Senik and others. Such sci-
entists as V. Aleksandrov, V. Kolpakov,
M. Melnik, S. Rogulsky, S. Stetsenko,
V. Tilchik, A. Tkachenko, G. Tuchak,
I. Yatskivhave been researched com-
mon anti-corruption issues. At the same
time, the concept of a conflict of interests
and the characteristics of its structured
elements have not been studied in a com-
prehensive manner.

The purpose of the article is to
identify the problems of legal regulation
of the definition and structure of conflict
ofinterests in the activity of public admin-

istration, to determine specific proposals
for their solution.

Statement of basic materials. In
order to form a clear understanding
of the order of preventing and settle-
ment a conflict of interests, it is first of all
required to disclose the nature and scope
of the conflict of interest. The current Law
of Ukraine “On Prevention of Corrup-
tion” [1] (hereinafter — the Law) does not
contain a general definition of a conflict
of interests.

There is no single approach to con-
flicts of interest in domestic science. It
is defined as a system of norms govern-
ing the conflict of interests in the public
service system (special legal understand-
ing) [2, p. 488], a legal situation in which
the party, by concluding an agreement,
can potentially benefit, perform actions
and cause damage to the other party [3];
the contradiction between the private
interests of a public servant and the inter-
ests of the service, the presence of which
may affect the objectivity or impartiality
of decision-making, as well as the com-



mission or non-commissioning of actions
in the course of his official activity
[4, p. 7]; a conflict of state interests with-
in the competence of the public service
and the private interests of the person in
charge of this post [5, p. 8]; situations in
which the personal material or other inter-
ests of an employee or his dependence on
other citizens or organizations can pre-
vent or hinder the proper performance
of official duties of a state or munici-
pal official [6, p. 157]; particular dis-
pute between the public-law obligations
and the private interests of an authorized
officer [7, p. 152].

The more correct in this context is
the definition, enshrined in Art. 13 Mod-
el Code of Conduct for Civil Servants:
“A conflict of interest arises in a situation
where a civil servant has a personal inter-
est that affects or may affect the impartial-
ity and objectivity of his duties” [8]. It is
precisely from this position that defini-
tions of conflicts of interest in the national
anti-corruption legislation are provided.
A potential conflict of interest is defined
as the presence of a person’s private inter-
est in the sphere in which it performs its
official or representative powers, which
may affect the objectivity or impartiality
of its decisions, or the commission or non-
execution of actions in the performance
of these powers. A real conflict of inter-
est takes place in the situation of a con-
tradiction between the private interest
of the person and his official or represen-
tative powers, which affects the objectiv-
ity or impartiality of the decision-making,
or the commission or non-execution
of actions in the performance of these
powers. An analysis of these concepts pro-
vides an opportunity to reveal the struc-
tural components of the conflict (real
or potential), in the presence of which
it may take place, as well as the sphere
of its occurrence. They are: 1) private
interest; 2) official or representative pow-
ers; 3) the contradiction between private
interests and powers that may affect or
affect the impartiality of the performance
of these powers.

Private interest is much harder to
define exhaustively. In the context of con-
flict of interest laws, what constitutes
a “private interest” has shifted over time.
Historically, a private-capacity interest
was conceived of as something objective,
almost invariably referring to financial
interests such as shareholdings or a direc-

torship position in a corporation. It has
been argued, however, that the concept
of “private interest” has expanded over
time to recognize that subjective private
interests informed by ideological, person-
al, and political matters may improperly
influence public duties [9, p. 3].

For example, Canada’s Conflict
of Interest Act contains a “preferential
treatment” provision that can capture situ-
ations in which an official’s private inter-
est is not objectively ascertainable, but
it is nonetheless clear that an individual
or organization has received preferential
treatment from the official on the basis
of their identity [10].

As indicated in the Methodologi-
cal Recommendations on the Prevention
and Settlement of the Conflict of Inter-
est, “practically this means that each
employee, while performing his powers,
must take into account the entire spec-
trum of his not only legal, but also social
(private) relations that predetermine
the emergence of property or non-proper-
ty interest. In this case, only such private
interest in the sphere of official or repre-
sentative powers that may affect or affect
the objectivity or impartiality of decision-
making or the commission or non-execu-
tion of actions in the performance of these
powers entails a real or potential conflict
of interest. The law does not impose any
prohibitions or restrictions on the exis-
tence of private interests as such. It is
about observance of the rules of an offi-
cial’s ethical behavior and an appropri-
ate assessment of private interests in
the light of their possible negative impact
on the objectivity of decision-making or
actions of an official in the performance
of his official or representative powers”
[11] Private interest is defined by the Law
as any property or non-property interest
of a person, including those caused by
personal, family, friendly or other non-
governmental relationships with individu-
als or legal entities, including those aris-
ing from membership or activity in social,
political, religious or other organizations
(§ 1 of Art. 12). On my opinion it is impos-
sible to capture the entire sphere of private
employee’s interest. It is also not advis-
able to derive an official relationship that
arises in connection with activities in
public or other organizations in a separate
group, since all are non-governmental. In
this context, the definition of private inter-
est needs to be corrected in Law.
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The next element of conflict of inter-
est is official or representative authority.
The law does not give the concept and con-
tent of representative powers. Their list
is defined, as a rule, in the relevant laws
defining the legal status of the relevant
authorities and the persons authorized
by them. Thus, the representative body
of local self-government is an elective
body (council), which consists of depu-
ties and is empowered in accordance with
the law to represent the interests of a ter-
ritorial community and to take decisions
on its behalf. The President of Ukraine
represents the state in international rela-
tions, manages the foreign policy activi-
ties of the state, negotiates and concludes
international treaties of Ukraine; decides
on the recognition of foreign states;
accepts credentials and diplomas from
diplomatic representatives of foreign
states, etc. Thus, representative pow-
ers enable the relevant officials to settle
a certain range of problems and act in
the interests of such persons in accor-
dance with the law on their own behalf
and/or on behalf of authorized agents (for
example, a territorial community, a sub-
ject of authority).

The content and scope of official
authority in the legal literature are deter-
mined differently. It should be noted that
at the legislative level this concept is not
fixed. Its content, as a rule, is disclosed
through the prism of service crimes:
abuse of power or official position; excess
of authority or official authority by an offi-
cial of a law enforcement body (Art. 364—
365 of the Criminal Code of Ukraine
[12]), etc., which are mainly committed
by official persons. It means that the cir-
cle of such persons is limited to subjects
of authority, officials of state or communal
enterprises, institutions or organizations,
as well as those who perform such func-
tions under special powers.

As it is correctly stated in the Method-
ological Recommendations on the Preven-
tion and Settlement of the Conflict of Inter-
est, “the range of official authority is defined
in job descriptions, labor contracts, some-
times — in assignments, etc. At the same
time, instructions and other documents
determine only the direct authority of a par-
ticular official, while a law or other norma-
tive legal act may additionally determine
the scope of both direct and general service
powers” [11]. But in this case it is a ques-
tion of officials only.
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According to the Law, the range
of persons subject to the requirements
for the prevention and settlement of con-
flicts of interest is wider and goes beyond
the scope of official authority. In accor-
dance with Part 1 of Art. 28 these are per-
sons specified in clauses 1 and 2 of part
one of Art. 3 of this Law, namely: persons
authorized to perform functions of the state
or local self-government (item 1) and per-
sons who for the purposes of this Law
equate to the specified persons (per-
sons who are not civil servants, officials
of local self-government but provide pub-
lic services (auditors, notaries, private
executives, appraisers, as well as experts,
arbitration administrators, independent
intermediaries, labor arbitration tribu-
nals, arbitrators other persons specified
by the law)), and representatives of public
associations, scientific institutions, educa-
tional institutions, experts of the relevant
qualification, and other persons.

Let’s consider their status and duties.
According to Art. 3 of the Law of Ukraine
“On Notary” [13], a notary is a person
authorized by the state, which carries out
notarial activity in a state notary office,
a state notary archive, or an independent
professional notarial activity, in particular,
certifies rights, as well as facts of legal sig-
nificance, and performs other notarial acts
actions prescribed by law in order to give
them legal certainty. It should be noted
that in the area of prevention of corruption,
the notary is only forbidden to use its pow-
ers in order to obtain an unlawful benefit
or accept a promise or offer of such ben-
efit to themselves or others, as well as to
engage in entrepreneurial, advocacy, to be
the founder of advocacy associations, to be
in state service or service in local self-gov-
ernment bodies, in the state of other legal
entities, and also perform other paid work,
except for teaching, scientific and creative
activity. The fact that he is forbidden to per-
form notarial acts in a conflict of interest is
only partially noted. The sphere of private
interest in such cases are the husband or
wife of the notary and his (her) relatives
(parents, children, grandchildren, grand-
parents, grandparents, brothers, sisters), as
well as employees of this notary’s office
and employees who are in labor relations
with private notary public.

Such a provision is enshrined in
Art. 16 of the Law of Ukraine “On bod-
ies and persons engaged in enforcement
of court decisions and decisions of other

bodies” [14], which states that a private
executor may be a citizen of Ukraine,
authorized by the state to engage in com-
pulsory execution of decisions in accor-
dance with the procedure established by
law and is a person of independent pro-
fessional activity. The conflict of interests
concerns situations where a private execu-
tor is prohibited from executing a decision
if: the debtor or collector is the performer
himself, the person close to him, related
persons — legal entities and / or individu-
als whose relations may affect the condi-
tions or results of their activities or activi-
ties of the persons they represent. Other
areas of private interest due to personal,
friendly or other relations are not men-
tioned.

According to Art. 3 of the Law
of Ukraine “On Audit Activity” [15]
the audit is carried out by independent
persons (auditors), audit firms, authorized
by the subjects of management for its con-
duct. By analogy with the aforementioned
laws, the prohibitions of the audit relate
to direct family relationships and personal
property interests (Art. 20).

Statutory consolidation of the sta-
tus and restrictions related to the pursuit
of professional activities can be extended
by appraisers, experts, arbitration manag-
ers, representatives of public associations,
etc. The analysis of the relevant normative
and legal acts shows that these persons
are not official and do not perform offi-
cial powers in accordance with the cur-
rent legislation, and carry out indepen-
dent professional activity representing
the sphere of private law. At the same
time, the scope of their private inter-
est, enshrined in the law, is much nar-
rower than that declared in the Law “On
the Prevention of Corruption”. However,
this does not contradict the fact that such
persons are endowed with certain rights
and duties, which collectively constitute
their non-official powers. In this regard,
the achievements of academic lawyers
regarding the meaning of the concepts
of authority and official authority should
be cited. They relate to each other as gen-
eral and partial. Powers should be defined
in the rules of law both at the legislative
and sub-legislative levels.

The criminal law provides the respon-
sibility for non-official persons (Art. 365—
2 Abuse of authority by persons providing
public services, Frt. 368—4 Bribing a per-
son who provides public services) [12].
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Proceeding from the above-mentioned
legislative definitions of a real and poten-
tial conflict of interest, one can con-
clude that such conflicts may occur only
in the performance of official powers,
which greatly narrows the scope of their
occurrence and means that the conflict
of interests in the activities of the persons
providing public services, representa-
tives of public organizations, etc. cannot
be due to the fact that they are endowed
with other (non-official and non-repre-
sentative) powers, which are not covered
by the provisions of the legislation in
the scope of prevention corruption.

The last element of the conflict
of interest is the contradiction between
private interests and powers that may
affect (or affect) the impartiality of its per-
formance of these powers. Such a meaning
derives from the nature of social conflicts.
At the same time, the conflict of interest
is not a contradiction, which dictionary
defines as a “situation in which any one
excludes another, incompatible with or
opposite to it; mismatch of something for
some reason; the opposite of interests”
[16, p. 1415]. In our situation, it occurs
between the official and private interests
ofthe person and is in their clash with each
other. As already noted the law does not
impose any prohibitions or restrictions on
the existence of private interests as such, it
is about observance of the rules of an offi-
cial’s ethical behavior. Not the contradic-
tion of interests but their clash is the main
content of the conflict, which should form
the basis of its concept.

This circumstance has a double
meaning: firstly, for the timely identi-
fication of the potential (objective pos-
sibility of offensive) and real (impact on
the objectivity) of the conflict of interests,
and secondly, to establish the composition
of the corresponding offense in the event
of violation of the established procedure
of preventing and the settlement of a con-
flict of interests, which should be set sepa-
rately for each case of the performance
of powers by comparing them with pri-
vate interests, with further determination
of the possibility of its influence on objec-
tivity or impartiality on decision commit-
ting acts officer and others.

This element presents some interpre-
tive difficulty for two main reasons. First,
it requires that we determine what consti-
tutes proper performance of an official’s
duties and responsibilities in the pub-



lic interest. Although in some circum-
stances this determination will be black
and white, there will be many cases in
which the official finds him or herself in
a gray area. Secondly, it requires that we
make an assessment as to whether private
interests could affect the proper perfor-
mance of those duties and responsibilities.
This task can be considered speculative in
certain circumstances where the potential
impact of the private interest is not easily
verified. Generally speaking, these inter-
pretive problems have been dealt with
through the use of explicit prohibitions
and aspirational, norm-generating provi-
sions in legislation, policy instruments,
codes of conduct and guidelines. Indeed,
scholars have argued that, in contrast to
the increasingly ‘“subjective” element
of the “interest” element, the “conflict”
conceptualization has shifted from being
understood as purely subjective to some-
thing that can be objectively verified,
at least in law, through analysis based on
a set of indicia [9, p. 10].

The analysis of normative legal acts
regulating public relations in the sphere
of prevention and settlement of conflicts
of interest indicates the following: 1) in
the national legislation, there is no legal
definition of the conflict of interests,
and its content and structure is revealed
through the prism of legally defined types
of conflict of interests — potential and real;
2) the constituent elements of the conflict
of interests, based on the content of its
types, are: a) private interest; b) official
or representative powers; c) the clash
between private interest and official
authority, which affects (may affect)
the impartiality of their performance.
At the same time, the concept and content
of official and representative powers are
not legally defined and relates mainly to
the notions of an official person, a rep-
resentative body; 3) the requirement to
prevent conflicts of interest extends not
only to officials but also to other entities
who do not have official authority. All
this suggests that the legislative definition
of conflicts of interest, which is associ-
ated exclusively with the performance
of official authority, does not apply to
the specified circle of persons who are not
endowed with such powers; 4) the special
laws regulating the activities of the such
persons, the range of private interests in
the performance of professional activities
related to the provision of public services

is reduced mainly to family relation-
ships, which does not fit the requirements
of legislation in the scope of prevention
and counteraction to corruption. All these
gaps and inconsistencies require appropri-
ate legal intervention.

Conclusions. In this article, based
on the analysis of the current legislation,
the legal opinion, the concept and con-
tent of the conflict of interests are dis-
closed. It indicates the relevant short-
comings of the current legislation in this
area, and suggests ways to settle them. In
particular, as the first priority measures
to eliminate these problems, it is pro-
posed: a) to establish a concept of conflict
of interests as a clash of the private interest
of a person with his official, representative
and other powers that may affect or affect
the objectivity or impartiality of their per-
formance; b) in the legislative definitions
of a potential and real conflict of interests,
the “official or representative powers”
should be changed to “official, representa-
tive or other powers” and determined; c)
the special laws regulating the activities
of the entities providing public services
should be supplemented by the norms that
stipulate that the abovementioned persons
are subject to the requirements for the pre-
vention of conflicts of interest envisaged
by the Law of Ukraine “On Prevention
of Corruption”.
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NCTOPUKO-TIPABOBBIE ACHEKTHI
MPOBEJEHUS MUPOTBOPYECKHX
OTEPALIAY OPTAHU3ALIMU
OBBEJIMHEHHBIX HALU

JIrogvuiaa IIEPOBA,
counckarens Kadeaps! 00IIenpaBoOBHIX TUCIHIUINH U MEXTyHapOIHOTO IpaBa
Opecckoro HalMOHAJIBHOTO yHUBepcuTeTa nMeHu M. Meunukosa

AHHOTADUA

B crarbe packpbIBarOTCS HICTOPHYIECKHE ACTIEKTHI MEXyHapOIHO-IIPAaBOBOTO PEry-
JIMPOBaHUS MHPOTBOpYECKOi nestenbHOcTH Opranuzanun OObenuHeHHbIX Haruid,
CBSI3aHHOM C NPOBEAEHHEM MHMPOTBOpYECKUX onepanuid. [IpoaHaaM3upoBaHbl HTaIb
pedopMupoBaHust MHpOTBOpUeckol nesitenbHOcTH Opranmsammn  OObeIMHEHHBIX
Hamuit u mpoBeaeHns: MEXIyHapOAHBIX MHPOTBOPYECKUX omepanuil. Jloka3aHo, 4To B
COBPEMEHHBIX YCIOBHSX IPOBEACHHE MUPOTBOPYECKHMX omepanuii mon srunoil Opra-
Huzanmnn OOvenmHeHHBIX Hanuii mo coxpaHeHHWIO MHpa W CO3MaHHIO KOJUIEKTHBHOM
MEK/IyHapOIHO# 6€30IacHOCTH SIBJsIeTCS OueHb BakHBIM. MIMenHo Opranusanus O0b-
enMHeHHbIX Hanuii Kak MHCTPYMEHT MHpa M MEXIyHapoIHOH 0e30HacHOCTH HMeeT
OTPOMHBIN MOTEHIUA, TSI peaIN3aIH KOTOPOTO OTKPBIBAIOTCSI HOBBIE BOSMOKHOCTH B
YCIIOBUSIX CYIIECTBEHHBIX M3MEHEHUH, MPOU30IIEANINX B MUPE, ITUPOKOTO TOHUMaHHUS
HEoOX0qUMOCTH OObEIMHEHNS! KOJUICKTUBHBIX YCWINI B MHTEpecax BbDKUBAHUS Yello-
BedecTBa. OmpeneneHsl ceMb 3TAlloB Pa3BUTHA U Pe(hOPMHUPOBAHUS MHPOTBOPUECKOM
nesrenbHocTH Oprannzaunu O0benHeHHbIX Haruii B paMKax IpoBeJeHHS MUPOTBOP-
YECKHUX OIepalui.

KitioueBbie cjioBa: MUPOTBOPUYECKHE OIEPALNH, MHPOTBOPUYECKAS NESTENbHOCTD,
MEXIyHapoaHble oTHOmIeHus, Opranu3anus O0beauHeHHbIx Harmid.

HISTORICAL AND LEGAL ASPECTS OF UN PEACE OPERATIONS

Lyudmila PEROVA,
Applicant at the Department of General Law Disciplines and International Law
of the Odessa I.I. Mechnikov National University

SUMMARY

The article reveals the historical aspects of international legal regulation of United
Nations peacekeeping activities related to peacekeeping operations. The stages of the
United Nations peacekeeping reform and international peacekeeping operations are
analyzed. It is proved that under the current conditions of peacekeeping operations
under the auspices of the United Nations for the preservation of peace and the creation
of collective international security is extremely influential and significant. The United
Nations as a tool for peace and international security has enormous potential for the
realization of which opens up new opportunities in the context of the radical changes that
have taken place in the world, a broad understanding of the need to combine collective
efforts for the survival of mankind. The main stages of development and reforming the
United Nations peacekeeping activities in the framework of peacekeeping operations
are determined.

Key words: peacekeeping operations, peacekeeping, international relations, United
Nations.

IMocTanoBka npo6aemsl. [Tocnennee
BpeMsl TeMa MHpPOTBOPYECKHX OIlepaluii
Opranmzanun  OObenuHeHHBIX  Hanmit
(manee — OOH) crana kpaiiHe axTyallb-
HoH. CoBpeMEHHbIE MEXKIyHapO[IHbIC
OTHOILCHUSI XapaKTePU3YIOTCS HAJIMYHEM
MHOTOYHCIIEHHBIX TPOTUBOPEYMH U KOH-
(IMKTOB, KOTOPBIE CO3AIOT YIPO3Y MEXK-
JIyHapOAHOMY MUPY U 0€30IaCHOCTH. DTO

00yCITOBTMBAET BO3HHKHOBEHHE TaKOM
(hOpMBI MHPOBOTO COTPYJHHYECTBA, KaK
MHPOTBOpYECKasl JIeSITENIbHOCTh. Bemy-
I1asi pojib B 3TOM NpuHaaIexuT Opranu-
saruu O0beauHenHsix Haruii. ITo Hamre-
My MHEHUIO, JUCKYCCHSI O TIEPCIIEKTHBAX
BBeJIeHUs MUpOTBOpUeckoi Muccun OOH
U TMPOBEJCHUU MHPOTBOPUYECCKHX OIlepa-
LM JOKHA OBITE OoJiee 00CTOSTEIBHOM.



AKTYyaJlbHOCTh TeMbl HCCJIeJ0Ba-
HHS TIOATBEPXKIAETCS TE€M, UTO IpHMe-
HEHHE BOCHHOI CHJIBI B (hOpME MEKIY-
HapOIHBIX MHPOTBOPUYECKHUX OMEpaIHii
OOH mis yperynupoBaHus KOH(QINKTOB
SIBISIETCS CPAaBHUTEIHHO HOBBIM SIBIICHU-
eM B MupoBoM coobmectBe. [IpaBoBoe
000CHOBaHME TaKUX OIepanuii HaXOANT-
cs Ha craguu 3Bomonnu. [lostomy, mo
HallleMy MHEHHIO, OOpalleHHe K HCTO-
PHKO-NIPAaBOBOMY acCIIeKTy HpPOBEICHUS
mupoTBopueckux omnepauuit OOH st
UCIIONIB30BaHUs MPUOOPETEHHOTO MEX-
JTyHapOAHOTO OMBITA SBISETCS aKTyallb-
HBIM.

OpHUM U3 UHCTPYMEHTOB JJISL ypery-
JTUPOBAHMS KOH(INKTOB SIBIISIFOTCST MEX-
ITyHapOIHbIE MHPOTBOPYECKUE OTEPALIUI
OOH (wnm omnepanuu 1Mo NOAJEPIKAHHIO
MHpa), KOTOpble HaXOIATCS Ha CTaJuu
AKTUBHOTO DPa3BUTHA U SBISIIOTCA OTHO-
CHUTEIIbHO HOBBIM SIBJICHHEM B MHPOBOM
cooOrrectBe. B cBs31 ¢ 3THM HEOOXOIMMO
BBISICHUTD, JIOCTATOYHO JI IIPABOBOE 000-
CHOBAHUE TAKUX OINIEPALUN.

Cocrosinue ucciaenopanus. [Ipo6ie-
MOH TPOBEAEHUS] MHUPOTBOPUECKUX OIle-
paumit OOH 3aHMManuCh Takue y4eHbIe
B oreuecTBeHHOI Hayke: O. Tennukuw,
B. Penenxuii, B. JIucuk, M. I'HatoBckui,
JI. Tlanuenko, M. Yepkec, B. [leHucos,
A. Kyspmenko, B. bytkeBuu, O. 3ago-
poxHbiii. Cpenu pPOCCUHCKUX M COBET-
CKHX HCcIenoBareneil 3Tod mpobieMa-
THUKH CJIEIyeT OTMETHTb TPYAbl TaKHX
yueHsbIXx, kak: T. Hemmaraesa, O. Hukurtus,
O. Ilapnosa, C. CononoBHukoB, b. Ty3-
MyxamenoB, B. @emnopos, O. Xoxnuiiesa,
. YopHOOPOBKHH.

Cpenu 3apy0OeHBIX yUEHBIX pooite-
MaMH IIpaBa MEXITyHapoxHOH Oe3omac-
HOCTH, MHPOTBOPUYECKOH IESTEITLHOCTH,
MHPOTBOPYECKUX Olepaliii 3aHUMAJIUCh
K.-b. Mropozens, E. Yansuk, Hryen Kyox
Hunp, I1. [abie, A. ITeme, K. ®ununm,
T. ®ungneii, B. Iroms, P. IlImunar,
A. Kaiie, P. Dmmucon, &. Amior,
Ik K. beitn3, IIl. Buxapma, M. Obep,
K.K. bepncnu, b. benron, . bepkosuu,
b.E. Kaprep, JL.II. Bnymbuin, M. Kapsep,
J1. Koprpaiit, B.E. Kaprep, Xoyx K. Xum,
A. Jhxeiimc, E. Mypanssta, H. IManmep,
. Paymraunr, O. Pamc6otrom, I1. Kommm-
ep, M. Tennon, b. Ypxxapr, T.J[xk. Baiic,
P.E. Xeii3 u gpyrue. OqHako mo Hacros-
I1ee BpeMs B MEX/[yHapOJHOM IpaBe Ipa-
BOIIPUMEHEHHE MEXIyHapOIHbIX MHPO-
TBOpueckux onepanuit OOH nHaxonutcs
Ha CTaJIU¥ 3BOJIIOLIUH.

Henasio U 3agaveii cTaTbu SBISCTCS
HCTOPHKO-TIPAaBOBOM aHAIN3 MPOBEACHHS
mupoTrBopyeckux omepamuii OOH s
BBISICHEHHUS JIOCTAaTOYHOCTH MX ITPABOBOTO
000CHOBaHMS, C YIETOM IIPHOOPETEHHOTO
OTIBITA, JUIS JalbHEHIIero MexIyHapon-
HO-IIPaBOBOTO COBEPILEHCTBOBAHUS HX
HNpUMEHEHHS.

Mertononoruueckoii 0CHOBOH Huccie-
JIOBaHUs CTaja COBOKYIHOCTb METO/OB
U TNPUEMOB HAy4YHOTO IIO3HAHUS Kak
0O0IIeHAYYHBIX (AUATEKTHYSCKHUMA, HCTO-
pPHUECKUIf), TaK U CIEHHUAIBHBIX (TOKY-
MEHTAJIBHOTO AaHAlIN3a, CPaBHUTEIHHO-
MIPaBOBOTO).

Ucropuueckuit  MeTon  MO3HAHMS
MO3BOJIMJI B PETPOCHEKTHBE PacCMO-
TPETh HCTOPUIECKHE TTPOIECCHl Pa3BUTHUS
MupoTBopyeckoil nesrensHocTH OOH,
NPOBEJICHUS] MUPOTBOPYECKHX OIEpalui,
BBIIBUTh MX B3aHMOCBS3b, HalpaBICHHs
Y 3aKOHOMEPHOCTH TP MCCIIE0BAHUN UX
pehpOpMUpPOBaHHS U IBOJIOLIUY.

H3n10:xeHNEe 0OCHOBHOIO MaTepuaJa.
HoBble TeHIEHIMH BCEMHUPHOro oOle-
CTBEHHOTO pa3BHUTHUS, KOTOPHIE HAaMETH-
nuck B Hauasie XXI B., Xxapakrepusyrorcs
Bce Oonee BO3pacTalomield B3aWMO3aBH-
CHUMOCTBIO TOCYNApCTB, UYTO MO3BOJISIET
TOBOPHTH O HEYKJIOHHOM (hOPMHPOBAHUHU
LIEJIOCTHOCTH, equHcTBa Mupa. Ceromgns
Hepes 4esoBeYeCTBOM OTKPBUIMCH HEBU-
JaHHbIE paHee BO3MOXKHOCTH JUIs TIPO-
TPECCUBHOTO Ppa3BUTHsA, BMECTE C TEM
BO3HUKIIM HOBBIE YIpo3bl JalIbHEHIIEMY
cylecTBOBaHUI0. OTHOBPEMEHHO CO CMe-
HOM XapakTepa MEXIyHapOAHBIX OTHO-
HIEHUH MEHSETCS ¥ UX IPaBOBOE PETYIIH-
poBaHME.

Cranosnenne cucremsl OOH u peru-
OHAJIBHBIX OOBEIMHEHUH KOJUIEKTHBHOM
Oe3omacHOCTH TIpHBENIO K (opmupoBa-
HUIO BO BTOpOH HonoBUHE XX B. HHCTU-
TyTa COIVIACOBaHHBIX JEHCTBUH MeXIy-
HAapOJHOTO CO00IIecTBa B KOH(IMKTAX,
KOTOPBIH MOy Ha3BaHHE «MHPOTBOP-
yeckas JAEATENbHOCTHY». B Meromosnoru-
YECKOM acCleKTe MHpPOTBOpYEcKas nes-
TEJBHOCTh SIBIISIETCS «Pa3sHOBHIHOCTBIO
IEeSITeNbHOCTH 1O  yPeTyIHpOBAHUIO,
PELICHNIO W JIMKBHIAIWU IOCIEACTBUI
KOHOIUKTOBY [3, ¢. 11], KoTOpas B 3aBuCH-
MOCTH OT XapakTepa yrpo3, Macmrabos,
CTaIUM Pa3BUTHUS KOH(IMKTA OXBaTHIBAET
LETbIH pAa aKkuil — OT MOCPeHUYECTBa
B IIPELYNPEIKACHUN KOH(IIMKTHOH CUTY-
aluy ¥ HAONIONEHWs 3a BBINOJHEHUEM
MHPHBIX COIIALICHUH 10 BBIIOJHEHHS
BOCHHOM M TIOJNUICUCKOIM QYHKITUIA.
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HmeHHO B TOT mepHonx aKTHBHOCTh
MEX/lyHapoiHoro coobuiectBa B cde-
pe yperyampoBaHUS U MPEIyNpPEXACHUS
KOH()IUKTOB 3HAYUTENIFHO YCUJIMIACH,
B pe3yabTaTe Yero mocie OoOpalieHus
MHUPOBBIX JHIepoB B 1992 1. k I'enepains-
HoMy cekpetapio OOH b. Byrpocy 'amn
B nokmnane «lloBectka aus st Mupa»
Obutn  c(hOPMYIMPOBAHBI IETH MEXKIY-
HAapOIHOTO COOOIIECTBa I10 IPELyHpPeIK-
JIEHUIO, YPEryJHpOBAaHHIO KOHQIUKTOB
U COXPAHEHMIO MHPA, YTO U CTAJI0 HOBBIM
KOHIENTYaJIbHBIM MOAXOA0OM K MUPOTBOP-
YECKOM JIESITENbHOCTH, BBEAEH HOBBII
MEXaHW3M — IPOBEAECHHE MHUPOTBOP-
YECKUX ONepaluii Mo MNPUHYXICHHIO
K MHUDY.

Jna paspeuieHus Bompoca O co3zia-
HUU U YTBCPXKIACHUU COAUHOTO IIPaBOIIO-
psAlKa B COBPEMEHHBIX MEKIYHapOIHBIX
OTHOLICHHUAX TOCYAapCTB C pa3HOOOpas3-
HBIM O6IJ.[€CTB€HHBIM ychOﬁCTBOM u,

COOTBETCTBCHHO, C pa3H006p3.3HBIMH
COLIMAJIbHO-TTOJIUTUYCCKUMU HeIsIMHA
OTHOCUTECJIBHO  Ha3HAY€HHUSA  IIPaBOBO-

IO pEryJHpoOBaHHA B MEXIyHapOIHOH
KU3HU rocyaapcTBa-ocHoBarenn OOH
5 nexabps 1988 r. mpunsiu Pesomto-
uuto l'enepanphoit Accambmen OOH
43/51 «/lexnapauys 0 NpeaynpexKICHUH
MEK/TyHapOIHBIX KOHGIUKTOB [1].

CnenyromuM  JOKYMEHTOM, KOTO-
pBII TTONMIOXKMII HAdaJlo CyIIECTBOBAHHUIO
COBPEMEHHOH CHCTEMBI MEXIyHapo.-
HOTO TIpaBa M TaKOl IPaBOBOIl CHCTEMBI,
KOTOpast OTOOpaXkaeT OOILIHe HHTEPECH
U LEIH MEXAyHapoIHOro cooOIecTBa
TOCYAapCTB B LIEJIOM, a TAK)XKE€ 3aKOHOMEp-
HOCTH Pa3BHUTHS MEXIAYyHApOAHBIX OTHO-
LICHUH, TPUCYLIUX Halllel UCTOPUUECKOMN
9M0XE — DIIOXE MHPHOIO COCYILIECTBO-
BaHHUSI M COTPYOHHYECTBA Pa3HBIX IOCY-
JapCTB HE3aBHCHUMO OT MX OTIMYUHA U OT
0COOEHHOCTEH WX MCTOPHUYECKOTO pa3BH-
tus, cran Yeras OOH [2, c. 62].

B mem 3akperuieH mpuHOWN 00s3a-
TEJIFHOTO YyYacTHsl B YpETyIHPOBaHUHU
CIIOPOB M IIJIEHApHOTO opraHa [ eHepaib-
HOU Accambien, U OpraHa ¢ OrpaHUYeH-
HbIM cocraBoM — CoBera besonacHocty,
HO TIEPBEHCTBO, OE3yCIOBHO, NPHHAJIE-
JKUT OpPTraHy ¢ OrPaHUYEHHBIM COCTABOM.
Uto kacaercs komnereHiuu OOH, To
cT. 33 YcraBa OOH otHOCHT K HEil TOIb-
KO T€ KOHQIMKTBHI, KOTOPHIE YIPOXKAIOT
MEXXIyHapOTHOMY MHpY 1 0€3011aCHOCTH,
a TaKke Te, KOTOphIe MPU3HAHBI «MEXKIY-
HapogHbIMW». CerogHs IeaTellbHOCTh
Cosera besonmacHocTH  3HAYUTENBEHO
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aKTUBM3MPOBAIACh, 4YTO IOATBEPXKAACT
(baKkT NpUHATHA OrPOMHOIO KOJIMYECTBa
pe3oonuii, KOTOpble KOHCTATHPYIOT
HaJIMYHe «YTPO3bl MUPY», @ CAMO €€ IPH-
3HaHUE CIY)KUT 00OCHOBAaHHUEM JUIS TIPO-
BEACHUSI MHOTOYHCIIEHHBIX MHPOTBOpYE-
CKHUX ONEPALM.

Tem we menee Opranmsaius OOnenu-
HeHHbIX Hanmii xak rapant mupa u 6e30-
ITACHOCTH MHUPOBOTO COOOIIECTBA ITOCTOSH-
HO CTaJIKMBAETCS C HETIPEeILyCMOTPEHHBIMHI
CUTyallUsIMH, B KOTOPBIX ITPOUCXOAUT IPO-
BEpKa CYILECTBYIOIIMX MEXaHU3MOB U IPO-
LIECCOB FAPAaHTUPOBAHUS BCEMHUPHOTO TIpa-
Bonopsaka. [Ipexzae Bcero 310 Kacaercs
HUMEHHO MHPOTBOPYECKOH JIEATEIBHOCTH.
I'mobanbHbIEe W3MEHEHHs1, KOTOPbIe 0COOeH-
HO 4YeTKo HaOmomamuch B KoHie 80-x IT.
1 TIPUBEIH K KapAWHAIBHON IIepPeCTaHOBKE
CHJI Ha MEXKIyHAapOIHOW apeHe, Crocod-
CTBOBAJI  KOPPEKIWH  KOHLENTYaIbHBIX
MOJIXO/IOB  MEXIyHApPOIHOTO COOOIIECTBA
1 OTZENBHBIX TOCYAApCTB K MpoOIIeMaTHke
MEXIyHapOAHOH 6e30macHOCTH.

IoBbicHIach W CIOXKHOCTH 3aj1ad,
KOTOpBIE PELIAlOTCd MHPOTBOPYECKUMHU
cunaMi. AnpoOMpOBaHHbIE MEXaHU3MBI
yPEryaupoBaHus KOH(QINKTOB BO MHOTHX
cily4asX IepecTaJd pacCMaTpHBaThCS
KaK ONTUMAaJbHbIE, ¥ [P HOBOW CHCTEME
MEXXIYHApOAHBIX OTHOIICHHUN BO3HUKIA
HEOOXOOMMOCTh TIOMCKAa IIyTeH IIOBBHI-
mreHust X 3(QGEeKTUBHOCTH. DTO, B CBOIO
odepesib, HOTPeGOBAIIO NepecCMOTpa BCer
KOHIIETIIIUA MHUPOTBOPYECTBA.

Ecnu uccnenoBarh 3BOJIOLMIO CO3-
JaHUS M 3aKPEIUICHUS HJIEM MHUPOTBOD-
4yecTBa, HEOOXOAUMO BCIIOMHUTH [laprk-
ckuii poroBop 1928 1. «O06 oTkaze ot
BOUHBI KaK OpyAus HAllMOHAJIBLHOW MOMHU-
tukn» (Ilakr Bbpmanma — Kemmora), raoe
B CT. 2 ykazaHo: «Bricokue JloroBopHsie
CTOpOHBI NPHU3HAIOT, YTO CIOCOOBI ype-
TYITUPOBAHUSI WIN PEIICHUS BCEX CIIOPOB
WA KOHQIIMKTOB, KOTOPBIE MOTYT BO3-
HUKHYTh MEXJly HUMH, KaKoro OBl Xapakx-
Tepa WM KaKOTo OBl TPOMCXOXKICHHST OHI
He ObUIM, IIOJKHBI Bcerna u30uparbcs
cpelld MUPHBIX CpeaCTB» [4].

ITapwxckuii goroBop, a BHoOCHen-
ctBum 1 YeraB OOH, npuaanu npuHUUITy
MHPHOTO PELICHHs CIOPOB M KOH(IMKTOB
HOBYIO IOPUINYECKYIO CHITy KaK 0a3ucHO-
My HMIIEPAaTHBHOMY IPHUHIUITY MEXIY-
HapoOJHOTO IIpaBa M MHPOTBOPUECKOI
nesteabHocTH. B yactHocTH, Yecras OOH
00s13aJ1 TOCYJapCcTBa PETYIHPOBATh CHOPEI
1 KOH(IUKTHI HA OCHOBE MEKTyHapOIHO-
IO MpaBa ¥ CIPaBeUIMBOCTH [6].

C MOMeHTa BO3HUKHOBEHMS M IIPO-
BEJICHUS TIEPBBIX MHPOTBOPYECKUX OIle-
paumii B 1948 1. u mo Hacrosiiiee BpeMs
MHpPOTBOpYEcKas JestenbHocTh Opranu-
3anuun OObenuHeHHbIX Hammii mpomwia
HECKOJIBKO 3TallOB CBOETO Pa3BUTHSL.

IIepBbrit TIEPUON TUTAIICS
¢ 1948 mo 1956 1. B Teuenue storo neprona
OBUTH TIPOBEZICHBI JIBE OIIEPAINH, KOTOpBIE
MPOIOIDKAIOTCS U TO ceil ieHb. B pamkax
9TUX omepauui AedcTBoBamM: Muccus
OOH 1o HaOIONeHUI0 3a BBITOITHEHHEM
YCIOBHH IIepeMHpHus, KOTOpas CO37aHa
C Lebl0 HAONIONEHWs 3a CONIAIICHHEM
0 TpeKpalleHnn OorHsi Mexay Hspawiem
U ero apabckuMu coceisiMu B 1948 r; rpym-
na BoeHHbIX HabOmonareneir OOH B Unaun
u [lakucrane, co3manHas B 1949 r mis
HaOMIONCHUST 33 JIMHWEH pasrpaHuYeHUst
Mex Ty qBymst crpanamu B Kamvmpe.

Bropoit 8(S0)5 (Wi} TIPOAOIDKAICS
¢ 1956 mo 1967 r. Ins Hero xapaxkTepeH
pOCT HANpPSDKCHHOCTH B  OTHOIICHHSX
MEXIY JABYMsI BOEHHO-TIOJUTHYECCKAMH
6nokamu — Opranuzanueil Bapimasckoro
noroBopa (manee — OBJl) u Opranmza-
uueit CeBepoaTiaHTUYECKOIO JO0roBopa
(manmee — HATO). Ilomutuka sgepHOTO
CICP)KUBaHUs, KOTOpas HPOBOAMIACH
Coserckum CorozoM u CoennHEHHBIMHI
[HTaramMmun AMEpUKH B OTHOIICHHUSIX MEX-
Ity co0OH, 3acTaBIIsIa X UCKAaTh B3aNMO-
MpreMIIeMble KOMITPOMHUCCHI, YTOOBI He
JIOITYyCTUTH KOH(IUKTHBIX CHTYaIHH.

Muporsopueckue muccun OOH storo
neprona (YUpesseryaitabie criel OOH Ha
Cunae, onepauun OOH B Konro, Cuist
OOH no noanep:xanuto mupa Ha Kurmpe,
MuccHy Habmonareneii B Jlupane, Hemene,
Jomunrkanckoii PecryOnike 1 Ha WHIO-
MaKKCTAHCKOW TpaHuile) ObUTH HAlpaBiie-
HBI Ha [IPEKpaIleHne OTHS U MOAAePIKaHnue
MEXAyHapoaHoro Mupa. PazpabareiBaicst
MEXaHU3M HPUHYXIICHUS C IEeTBI0 CO3/1a-
HUSI HEOOXOIMMBIX YCJIOBHH JISI ITpOBEIe-
HUSI TIEPETOBOPOB U / WM TTOCPETHIYECTBA
MEXTy TPOTHBOOOPCTBYIOIINIMI CTOPOHA-
MM, HalpaBJICHHbIX HA MHUPHOE YpEeryiu-
pOBaHHE KOH(IMKTOB.

B TeueHme Tperpero mepuoma —
¢ 1967 no 1973 . — Ha one obocTpenust
COIEPHUYECTBA BOCHHO-TOJIMTUYECKHUX CHIT
3amama 1 BocToka MupoTBOpueckas aes-
tenbrOCTh OOH 0bLTa J0CTATOYHO yMEpEeH-
HOH (HH OJTHOM MHUPOTBOPYECKOI OIeparii
He OBUTO IPOBEAEHO, a U3 YKE PAa3BEPHYTHIX
MIPOJIOJDKAIIN JICUCTBOBATh TPH).

Bo Bpems uerBeproro mnepuoma —
¢ 1973 . no xoHma 80-x IT. — MUPOTBOP-

YCCKUC MMCCHUM BBIIOJIHAIMA 3ada4yu I10
BOCCTAHOBJICHHIO 0E30MaCHOCTH U Mmupa,

MPEKPAlICHUI0O  BOGHHBIX  JIEHCTBHM
B COYETaHHU C OCYIIECTBICHHEM Mep
[0 YKPEIUICHUIO JOBEPHs U CTaOMIBHBIX
OTHOILLICHUH MEXIY CTOPOHAMH KOH(IIUK-
ta. Tak, B 1978 r. 8 Hamubuto, kotopas
TONBKO OOpera HE3aBUCUMOCTh, Oblia
ornpasieHa rpynmna OOH mist oxazaHus
MTOMOIIIN B TTEPEXOAHBIN ITepHo; B 3ana-
Hyto Caxapy Obuma BBemeHa Muccust
OOH mno opranmsamuu pedepeHayma;
MHpOTBOpYecKHe Muccun y4acTBOBa-
M B YPEryJIUPOBaHUHM HPAKO-MPAHCKOTO
koHpmukTa 1988-1991 .

[IaTeiii mepuoa pa3BUTUS MHPOTBOP-
yeckux onepanuii Hadancs B 90-e TT.
Hexotopsle ydeHbIE CYMTAIOT, YTO STOT
MEpUOA TIPOAOIDKACTCA IO HACTOSIIEe
Bpems. Ilo MHEHHUIO aBTOpa, MATHIN NEpU-
on mmwtcst 1o 2000 1. 1 OBIT TECHO CBSI3aH
¢ TpaHcopMmanueil Bceld CHCTEMBI MeX-
JlyHapOAHBIX OTHOLIEHHUH. J[71s 3TOTO 3Ta-
na ObIIO XapaKTepHO NPOBEICHUE MHOTO-
YUCJICHHBIX MHPOTBOPUYECKUX OINEparyid.
MupotBopyeckas aesatenbHocth OOH,
PErMOHAIIBHBIX OpPTaHM3alUi U OTAEINb-
HBIX IOCY/apCTB OCHOBBIBAJIACh Ha I10JI0-
xkeHmsix Yerapa OOH 0 KonneKTHBHOM
0e30MmacHOCTH, NpaBax M 00sA3aTeIbCTBAX
rocynapcte-awiieHoB OOH. Bwmecte ¢ Tem
VYeras OOH He comepXUT MOJOKEHHUH,
KOTOpbIE HEMNOCPEACTBEHHO KacaloTCs
MHPOTBOPUYECKOH  NIESITENBHOCTH, OHH
OTIpeJIeTICHBI TOJIBKO KOCBEHHO [5].

ITo mMueHuto aBropa, B 2000 1. Hauan-
cs miecTod mepuox — pedopMHpOBaHHUE
MHPOTBOPUYECKOH JIEATEIILHOCTH, KOTOPBIH
OTJIMYWIICS NEPECMOTPOM €€ HPHHLIMUIIOB
U CTpaTeruu. DTOT MEpHOJ HPOIOJDKal-
csa mo 2009 . B XXI B. MupoTBOpuecKas
JIEATENBHOCTh MOJIy4usia CBOE HauOOJIb-
miee pasBUTHE B JOKTPHHAJIBHOM IUIaHE,
9T0 OBUIO CBS3aHO C OOJIBIINM KOJIHMHIE-
CTBOM KOH(Q)JIMKTOB, KOTOpBIE IEpPENlIH
B HOBOE CTOJIETHE, HE JOCTUTHYB MUPHOTO
pemenus. [losToMy rocymapcTBa-dIeHB
OOH wu Cexperapuar OOH mnponomxu-
JM JIeSATEIBHOCTh 110 OCYLIECTBICHHUIO
KpyITHOMacIITabHOH pedopMbl B pamKax
KOHLCTIIMH, U3JIOKEHHBIX B  CIEIYIO-
mUX JoKyMeHTax: «OOmas JIOKTpUHa»
(2008 r.) — TOKYMEHT COIepKUT Hanboee
BaYKHBIE TIPUHLIHUIIBI U IPAKTUYECKUE PEKO-
MeHnanmu it mupoteopriee OOH, mpu-
HUMAIOIINX Y4YacTHe B TIOJEBHIX OIepa-
msix; «Oneparun B mos3y mupa — 2010»
(2006 r.) — crparerus pehopMHUPOBaAHHSA
JlemapraMeHTa omepanuii 1o THomaepxkKa-



Huro mupa (panee — JJOIIM); HroroBebrit
IOKyMeHT BcemupHoro cammura (A/
RES/60/1), xotopbiM yupexnena Komwc-

cus 10 MHPOCTPOMTENbCTBY; JloKian
I'pynnbl BBICOKOTO YPOBHSI IO YIrpo3am,
BbI30BaM U riepemeHam (A/59/565).

ABTtop cuntaet, uto ¢ 2009 r. mo HacTo-
sIIee IPOIOIDKASTCS CEAbMOI Ieproy pas-
BUTHS MHPOTBOPYECKOH JICATENBHOCTH
u MupoTBopueckux omneparuiit OOH — sto
KOHCOJTHIAIMSI MHUPOTBOPUYECKOM JIeATEIb-
Hoctt OOH — mpopmomkenue pedopmel,
B paMKaxX KOTOPOW ObUIM IOATrOTOBIICHBI
crenyroomue a0KyMeHTsl: «HoBas mpo-
rpaMma MapTHEPCTBA: OTKPHIBAs HOBBIE
ropusoHThl AesrensHoctd OOH mo mon-
nepxanuto Mupa» (2009 r) um gokman
Ne 2 (2011 1) «O nOCTHTHYTOM IpOrpec-
ce». B 3TUX JOKyMeHTax IpoaHaIu3Hpo-
BaHbl OCHOBHBIE TIPOOJIEMBI TAKTHYECKOTO
U CTPaTerm4ecKoro Xapakrepa, KOTOpbIC
npencTouT pemars Muporsopriam OOH.

COBpeMEHHOE COCTOSIHHE TIPOBEICHHS
MHPOTBOPUYECKHX OINEpaluii, COBPEMEH-
HBIH CTpaTerM4ecKUd KOHTEKCT, IPUOPU-
TETBl, @ TAKKEe HENPEPbIBHO MEHSIOLIU-
€Csl BBI30BBI, BO3HHUKAIOLIME B KOHTEKCTE
MPOBEACHUSI MUPOTBOPUYECKHUX OIIEPALIMii,
MPOAHATM3UPOBAHBI B 3asBJICHUSX, C KOTO-
pbiMu 20 okTsa0psa 2016 1. Ha YerBeprom
komutere I'enepanpnoit Accambnen OOH
BBICTYIIWJIM OBIBIIMI 3aMecTHTeNb |eHe-
paJBHOTO CEeKpeTaps TI0 MUPOTBOPYECKUM
OTIepaIMsAM TI0 TTOAACPKAHUIO MUpa DpBe
Jlancyc wm 3amectutens I'eHepambHOrO
ceKpeTaps 10 II0JIEBOH Moaiepxkke ATy
Xape. Hano ormeruts, 4T0 32 Bce BpeMst
CYLIECTBOBaHUS MHPOTBOPUYECKOH  1esi-
TENbHOCTH TaK M He ObLIa yTBEp)KIeHa
eIMHas YeTKas MHpoleaypa IOIrOTOBKH,
OpraHM3allii U KOHTPOJIS 32 MHPOTBOP-
YECKMMH OIEpalUsIMH, B KOTOPBIX IPHU-
HUMAIOT Y4aCTHE BOMHCKHE KOHTHHICHTHI.
IMonutrka MHUpoTBOpuYecTBa (hopmMHpoBa-
Jach Ha OCHOBE MPEIEICHTOB, CIIOXKHB-
mmxest B pesitensHoctn OOH, HO B mpe-
nemax Yecraa OOH m mangatoB Coera
besonacnoctn OOH.

COBpeMEHHBIH 3Tall  MHPOTBOpYE-
CKOH JIeITeNbHOCTH  XapaKTepH3yeTcs
COYCTaHHEM IOJUTUYECKHX M BOCHHBIX
MEpOIPHATHH, a TaKKe NPUMEHEHHEM
BOOPY>KEHHBIX CHJI B Cilyyae HapyLIeHHs
MHpa 1 0e30IaCHOCTH, IIPOBE/ICHNUS aKTOB
arpeccud U T. A. (m1. 1. VI mm VII Yera-
Ba OOH, xoTOpEIC TO3BOISAIOT TPUMEHSTH
Opy’KHe B LENSX CaMOOOOPOHEI).

BeiBogbl. CrieniaB HCTOPHKO-TIPABOBOI
aHAJIM3 BOJIFOLMH MHPOTBOPYECKUX Ofle-

pauuit OOH, MOYKHO IPUITH K BBIBOLY, UTO
B COBPEMEHHBII NEPHO B MUPE €CTh 0CO-
OBIii CIIpOC Ha MX MPOBEACHHUE, B TOM YHCIIe
Ha OIIpe/IeNIeHHbIE BU/IbI CIIEIUAIbHbBIX CHIT
Y CPEJICTB, BKIIFOYAs MOJIHULHIO, IOTOMY YTO
COBPEMCHHBIE MHOTOIUIAHOBBIE MUPOTBOP-
YEeCKHUe ONepanyy 10 HOJIEPKAHUIO0 MUpa
CIIOCOOCTBYIOT: MOJUTHYECKOMY TIPOLIECCY,
00€CTIeUEeHHIO 3aIUTHl TPAKIAHCKIX JIHIL,
OCYIIIECTBIICHHIO TTOMOIIN B Pa3opy>KeHHH,
JEMOOWITM3aIlM ¥ peHHTEerpanyy  ObIB-
IIMX KOMOATaHTOB, IIPOBEACHHUIO BHIOOPOB,
3alIUTe TPaB YeJIOBEKA M YCTAHOBJICHHIO
3aKOHHOCTH.

Ha ocHoBe aHamm3a npeIIOKEHO
BBIACIUTD CIEIYIOIME IEPUOIbI CTa-
HOBJICHUS, Pa3BUTHA M peOPMHUPOBAHHS
OOH:

IlepBsrit sTan — ¢ 1948 mo 1956 . —
Ha4YaJi0 MHPOTBOPUECKOH HEATEIBHOCTH
OOH wu mpoBeneHHs MEPBBIX MUPOTBOP-
YECKUX OIeparii.

Bropoiiaran—c 1956 mo 1967 . —poct
HAIPSHKCHHOCTH B OTHOLICHHAX MEXIY
JIByMSI BOCHHO-TIOJMTHYECKUMHU OJIOKa-
mu — OB/l u HATO.

Tperuiistan—c 1967 mo 1973 r. —yme-
pEHHasT MMpPOTBOpYECKas JeATeIbHOCTD
Ha ¢QoHe 00OCTpPEeHHUs] COMEepPHUIECTBA
BOCHHO-TIOJIMTUYECKUX ~ CHJI  3amaja
u BocToka.

YersepTslii 3Tan — ¢ 1973 . 10 KoH-
na 80-x IT. — MHPOTBOPYECKHE MHCCHU
BBITTOJHSJIN 33/1a9M TI0 BOCCTAHOBIICHHIO
0e30IacHOCTH W MHpa, ITPEKpPaIIeHHIO
BOCHHBIX JICHCTBUH B COYETAHHU C OCY-
IIECTBIICHUEM MEp 110 YKPEIUICHHIO JIOBE-
pus M CTaOWIBHBIX OTHOLIEHHH MEXIy
CTOpOHAMH KOH(IIHKTA.

IIateiit stam — c¢ Hauama 90-x L
mo 2000 r. — TecHO cBsi3aH ¢ Tpanchop-
Maluend BCEH CUCTEMbI MEXIYHapOJHBIX
oTHOMEHUH. J{Jis 3TOro 3Tana xapaxkrep-
HO IIPOBEJCHNE MHOTOYMCICHHBIX MHPO-
TBOPUYECKHUX ONEparuii.

[pennoxxeHb! HOBBIE MIECTON U CEb-
MOH 3Tarnbl pe)OpMHUPOBAHUST MUPOTBOP-
yeckoir pesrensHocTH OOH B pamkax
HPOBEJICHUSI MUPOTBOPYECKUX OIEpalyii:

IMectoii sTam — ¢ 2000 mo 2010 . —
pedopMUpOBaHUE MHPOTBOPYECKOH nes-
TENLHOCTH (IIEPEeCMOTp €€ IPUHLIUIIOB
U CTPATerHH).

CenpMmoii stam — ¢ 2010 . mo HacTos-
11ee BpeMsi — KOHCOJTUIAIHS MUPOTBOpUe-
ckoit gesrensHOocTH OOH (mpomomxenue
pedopmer).

[To mMHeHHIO aBTOpa, WCTOPUKO-IIpa-
BOBOI acIeKT NMPOBENEHHST MEXTyHapOI-
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HbIX MHUpOTBOpUeckux omnepauuii OOH
SBJIAETCS MAJIOU3YYEHHBIM U TpedyeT
JaJIbHEHIIIero UCCclieJOBaHuUs, CUCTEMAaTH-
3alMH ¥ ePUOAU3ALUH sl 0000IIeHUs
OIIBITA ¥ IPAKTUKH IPaBONPUMEHEHHUSL.
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MEXKJIYHAPOJHAS TIPABOCYBBEKTHOCTb: TEOPETHKO-
IIPABOBOI AHAJIN3

Spocaas IMBHEB,
FOPUCT

AHHOTANUA

B crarbe npoaHaIM3upOBaHbl XapaKTepHbIE PU3HAKH MEXYHAPOJHON NPaBOCYOBEKTHOCTH. PaccMOTpEHbI COCTABIISIONINE 3J1e-
MEHTBI MEXIyHapOAHOH NpaBoCyObeKTHOCTH. Mccnenyercs conepkaHue MOHATUS MEXAyHAPOAHOH NPaBOCyObEKTHOCTH, (POPMBI ee
MIPOSIBIICHUS U CIIOCOOBI peanu3anny. BcecTopoHHE aHAM3UpPYyeTCs KPYT MEPBUYHBIX M IPOU3BOHBIX CyOBEKTOB, 00JIaJal0INX BO3-
MOXXHOCTBIO €€ proOpeTeHns. CHCTEMHO OTpaXKeHbI TeHACHINH Hay4YHBIX U3bICKAHUI HCCIIEN0BATENICH CYIIHOCTH MEK/IyHapOIHOM
npaBocyObeKTHOCTH. OCHOBAaTENIBLHO H3y4YaeTCs BOIIPOC CTaTyca CyObeKTa MEXKIyHapOIHbIX OTHOLIEHUI KaK HOCUTEJIS MEKLyHapOI-
HOM MpaBOCYObEKTHOCTH. PaccMOTpeHBI crienuduuecKie 4epThl MeXIyHAPOJHON MPaBOCYOBbEKTHOCTH, KOTOPBIE COCTABIISIOT COZlep-
XaHHe AaHHOTO MOHATHS. [IpoaHaIM3MPOBaHbI TEOPETUUECKHUE TOAXOAbl B UCCICJOBAHIM BOIPOCA MEXKYHAPOIHON IPaBOCyOBEKT-
HOCTH TOCYJIapCTB.

KutoueBble ciioBa: mpaBoCyObEKTHOCTh, MEXKIYHAPOIHAS MPAaBOCYObEKTHOCTD, CYOBEKT MpaBa.

INTERNATIONAL LEGAL PERSONALITY:
THEORETICAL AND LEGAL ANALYSIS

Yaroslav PIVNEY,
Lawyer

SUMMARY
In this article the characteristic features of international legal personality are analyzed. The components of the international legal
personality are considered. The content of the concept of international is studied personality, forms of its identification and ways
of realization. A comprehensive analysis of the range of primary and derivative entities, which is inherent in the possibility of its
acquisition. System reflects the tendencies of scientific researches of the essence of international legal personality. Thoroughly studied
the status of the subject of international relations as a carrier of international legal personality. The specific features of the international
legal personality, which constitute the content of this concept, are considered. The theoretical approaches in the study of issues of

international legal personality of states are analyzed.
Key words: legal personality, international legal personality, subject of law.

IocranoBka mnpobiaemsbl. [lomutu-
YECKUE TPOIECCHl Ha MEXIyHAPOIHOM
YPOBHE TPENCTABIAIOT COOOW HEOTHEM-
JIEMYIO COCTABIISIONIYIO (hOPMUPOBAHUS
MEXIyHapOAHOTO mpasa. Pa3Burne mex-
TOCYJapCTBEHHBIX OTHOLIEHHH Iprobpe-
TaeT TIOOANBHBIN XapakTep B3aHMMHOTO
coTpynHudecTBa. B mpaBoBOoM acmnekTe
PETyIHApOBaHUST JEATENILHOCTH CyObek-
TOB MEXYHapOIHOTO MyOJIMYHOTO MpaBa
BO3HHMKAET HEOOXOIUMOCTh HCCIIeIOBa-
HUSL COAEp)KaHUS MEXIYHApOIHOW mpa-
BOCYOBEKTHOCTH.

Cocrosinue uccienoBanus. Bompoc
CYIIHOCTH MEXKIyHAPOIHONU MPaBOCYyOh-
EKTHOCTH PAacCMaTPUBAIA B CBOUX TPY-
nax Takne ydensle, kak: O. CTosHOB,
H. 3axaposa, H. Ymakos, M. Baiimyparos,
C. Yepnmuenko, I. BenssimuHoB, 1. JIeuH,
B. JIucuk, E. Moncees, ®@. KoxxeBHUKOB.

Ieanio u 3aga4eii cTaTbu SBISETCS
(yHIaMEHTANBHBIA aHAIW3 U H3YyYCHHE
CBOWCTB MEXIyHapOJHO NMPaBoCyObEKT-
HOCTH, a TaKXke Kpyra cyObeKTOB, KOTO-
PBIM OHA MPUCYIIA.

H30:keHHe OCHOBHOTO MaTepHa-
aa. PaccmarpuBas comepikaHue MEXIY-
HapOIHOW MPaBOCYOBEKTHOCTH, CIEIYEeT
IIpeXJe BCEro OXapaKTepHU30BaTh HOH-
THE, KOTOpPOE OTpaxkano Obl ero cyli-
HocTh. Tak, M. JluxauéB yka3biBaeT Ha
YCTOHYUBYIO HEPa3pbIBHYIO CBSI3b MOHS-
Tl cyOBEKTa MEXAYHapOIHOIo IpaBa
U MEXIyHapOAHOH IMpaBOCYyOBEKTHOCTH.
OTtMeuast, 9T0 CyOBEKT MEXTyHAPOIHOTO
IpaBa — 3TO HOCHUTENIb MEXIyHAPOTHOI
MPaBOCYyOBEKTHOCTH, B CBOIO OUYEpEnb,
MEXIyHapOoAHAasi MPaBOCYOBEKTHOCTh —
9TO KauyeCTBO, KOTOPOE XapaKTePU3UPYeT
cyObeKkTa MeXIyHapOJHOTO IIpaBa, TO
€CTh OJHO IIpeArnojaraer npyroe. Bepo-
SATHEe, 3TH IOHATUS HE HPENINoNaraipT
JIpyr Ipyra, a OTpaXkaloT OJHO IpaBo-
BOE SIBJIICHHE: MEXIyHapoIHasi IPaBo-
CyOBEKTHOCTh U CYOBEKT MEKIYHapO.I-
HOTO MpaBa UICHTUYHBI U HEPa3JeIHMBbI
[11, c. 74].

Crnemyer COTNAaCHTHCA C MHEHHEM
O. JlennHCKOTO, KOTOPBIH IOAYEpPKH-

BAaC€T, HYTO HCEKOTOPbLIC HCCICAOBATEC-

U HE BBIASISIIOT MPUHIHUIHAIBHBIX
MPU3HAKOB, KOTOPbIE OTIUYANIH OBl
MOHATUS CyObeKTa MEXAYHAPOIHO-
ro mpaBa M cyOBeKTa mpaBa BooOImie.
CrenoBaTenbHO, OOMIETEOPETHUECKIE
KOHCTPYKIIMHM B MOJHOW Mepe pacrpo-
CTPaHSIOTCS Ha MEXIyHApOJHOE [TPABO
[2, c. 500].

[pencraBasiercs HEOOXOTUMBIM
naTh ONpeleJieHue TMOHATUS CyOb-
eKkTa mpaBa, nox koropeiM B. Kauyp
MOHUMAET YYacCTHHKAa OOIIECTBEHHOM
JKM3HU,  HAJENEHHOTO  COIHalbHO-
IOpUUICCKIUMH  CBOWCTBaAMH, KOTO-
phle Jal0T eMy BO3MOXHOCTH OCY-
[IECTBIATH MPABOBYIO EATEIbHOCTD.
[TpaBoBytO JeATEIHHOCTH
0T CONMAIbHO 3HAYUMEBIE JEHCTBHUS
cyOBeKTOB, CcHOCOOHBIE
MpaBOBbIE TOCJEACTBUS W penarb
OIpeleNeHHbIe COIMaJIbHbIC 3a]aduH,
a cpeld COLHMAIbHO-IOPHIUYECKUX
CBOWCTB CyOBbEeKTa TMpaBa BBIACISIOT
MpaBOCO3HAHHWE, MPaBOBOIl  cTaTyc,
MpaBOBOE MOJOXKEHUE, MPAaBOCYOBEKT-

COCTaBJIA-

BbI3bBIBATH



HOCTB U Ipyrue. [Ipu 3ToM mpaBocyOs-
€KTHOCTB SIBISIETCS CaMOCTOSTEIbHBIM
CBOICTBOM cyObekTa mpasa [6, c. 25].
N3ydenne Bompoca MeEXIAYHApO.I-
HOM MpaBOCYOBEKTHOCTH MPEKAE BCe-
TO CBSI3aHO C MPaBOBBIM IOJIOXKECHUEM
CyOBEKTOB MEXIYHapOJHBIX OTHOIIE-

auii. T. besmacHas oTMedaeT, dYTO
cyObeKTaMH MEXIyHapOIHBEIX IIPaBoO-
OTHOIICHHUU SIBIIAIOTCS WX YYaCTHHKH,
MPaBOBOE IOJIOKEHNE KOTOPBIX Ypery-
JUPOBAaHO HOPMAaMH MEXAYHapOAHOIO
IpaBa, KOTOPbIE HAAENEHbl «IOpHANYE-
CKOH HE3aBUCHUMOCTBIO U CHOCOOHO-
CTBIO CaMOCTOSITEIbHO OCYLIECTBISTH
npaBa U 00A3aHHOCTH, YCTAHOBJICHHBIE
IaHHBIMH HOpMaMmm». MccienoBarens-
HUIIAa YKa3bIBaeT Ha TO, YTO HE BCE CyOb-
€KTHl MEXIYHAapOAHOTO IIpaBa HMEIOT
OIMHAKOBYIO IOPHAMYECKYIO HE3aBUCH-
MOCTB B CITOCOOHOCTBH CaMOCTOSTEIBHO
OCYIIECTBIIATh IpaBa W OOS3aHHOCTH
[1,c. 176].

ITogoOHOro MHEHHS OTHOCHTENIBHO
BO3MOXKHOCTH pEaln3aluu  MEKIyHa-
pOfHOH TNPaBOCYOBEKTHOCTH IIpHJIEP-
s)kuBaerca u C. UepHUYEHKO, KOTODPBIH
CUUTAET, YTO HEJIOTMYHO paccMaTpUBaTh
paBOCYOBEKTHOCTh KaK COBOKYITHOCTb
psifa 3JIEMEHTOB, OTCYTCTBHE OJHOTO M3
KOTOPBIX MCKJIIOYaeT caMy IpaBoOCyOb-
€KTHOCTb.

B. Tuumna nDOMYEpKHUBAECT: 4YTO-
OBl OBITH CYOBEKTOM MEXITyHApPOIHOTO
mpaBa, He o0s3aTenbHO oOJafaTh Ipa-
BaMH U OOS3aHHOCTSIMM B IOJHOM 00b-
eme. TepMUH «1eecioCOOHOCTbY CBsI3aH
C CaMOCTOSTENbHBIM OCYIECTBICHUEM
CyOBbEKTaMH MEXIyHapOJHOIO IIpaBa
ux mpaB W oOs3aHHOCTed. OTiamuuem
B MEXIyHAapOAHOM IIpaBe, IO CpaBHe-
HUIO C HAIHMOHAJBHBIM, SBISIETCA TO,
YTO JIOBOJIGHO CJIIOXKHO ITPOBECTH pas3rpa-
HUYEHHE MEXIy IPaBOCIOCOOHOCTHIO
U JIeeCOCOOHOCTBIO, CIIEIOBATENBHO,
CTOUT COIVIACUTBECS C YTBEPKACHUEM
OOJNBIIMHCTBA yUYEHBIX-MEXyHAPOIHH-
KOB, KOTOpPBIE B OCHOBHOM YKa3bIBalOT
Ha €JMHCTBO IIPaBO- U JE€eCHOCOOHOCTH
y CcyObeKTa MeXIYHapOAHOrO MpaBa
[13,c. 167].

[MonuTuko-mpaBoBbIE MPOLECCHI
MEXYHapOJHOIO YPOBHS 00YyCIOBHIH
BBIICJICHUE B HAyYHOH MBICIH BOIPO-
ca 0 HaJMYHMH MEXIYyHapOJHOU IpaBo-
CcyObeKTHOCTH y (usndeckux yuil. Kak
ormevyaer H. Kamunckas, Takoi mnpu-
3HaK, KaK y49acTHe B MEXIYHapOIHOM
MPaBOTBOPYECTBE, WHIAUBUAY — (u3u-

YECKOMY JIMIly HE CBOWCTBEHEH, Kak
U OOJIBIIMHCTBO APYI'HX CYIIECTBEHHBIX
NPU3HAKOB CyOBEKTOB MEXIyHapOIHO-
ro npaBa. Ho y4uTbeiBasgs BO3MOXKHOCTb
BBICTYNIaTh CyOBEKTOM OIpeesIeHHbIX
MEXyHapOJHO-IIPABOBBIX OTHOIICHUIA,
a MMEHHO IO 3alUTe MpaB U HHTEpe-
COB JIMIA, a TaKXX€ OTBEYaTh HA MeEX-
JYHapoIHOM YpPOBHE 3a COBEpIIEHHE
MEXIYHAPOTHBIX MPOTHBOIPABHBIX
NIesHUH, Tpenjaraercs MpPeJoCTaBUTh
¢u3nueckoMy JHMIy OCOOBIN cTaryc
B MEXAYHApOJHOM IIpaBe, YYMThIBas
HEBO3MOXHOCTh OBITH IOJHOLICHHBIM
cyobekToM mocneanero [5, c¢. 97]. Pac-
cMaTpuBas Kpyr CyObeKkToB, o0iaaaro-
MHAX MEXAYHapOAHOH IpaBoCyObek-
THOCTBIO, CJIEAYEeT 0OpaTuTh BHUMaHUE
Ha HAy4YHYH JOKTPHHY, CJIOXHBIIYIO-
Csi Ha TOCTCOBETCKOM IIPOCTPAHCTBE.
JI. 3axapoBa oTmeuaeT TOT (haKT, 4TO
KOTZIa 3aXOJNT PeYb O MEXIYHAPOITHBIX
HETPaBUTEIbCTBEHHBIX ~ OPTaHU3aIUSIX
(manee — MHIIO), naxxe npeacTaBUTENH
3anagHoil JIOKTPUHBI MEXAYHApOIHOTO
npaBa, HalpHMep, HEMEIKHE YYeHbIE,
NpU3HAIOIIME PACHIMPEHUE MEXAyHa-
POIHOM JEATENPHOCTH W BO3POCIIYIO
crenens BausHus MHIIO na mexnyHa-
POAHBIE OTHOLICHHUS, HE OTHOCAT K HX
YHCIYy MEXIyHapOJAHbIE OpraHH3aluH,
SBISIONUECS CYOBEKTaMH MeXIyHa-
ponHoro mpasa [4, c. 109]. Ananusupys
CYITHOCTH MEXIYHapOTHON IpaBoCcyOh-
€KTHOCTH, HY’)KHO OTMETHTBh yTBEPIKIC-
Hue A. UepHsBckoro. Y4eHbli Hauboee
TOYHO, 110 HallleMy MHEHHUIO, OOBACHACT
CYLIHOCTb IIPABOBOM MPOOIEMBI OTHECE-
HUSl TPAHCHALIMOHAIBHBIX KOPIIOpalMi
K YHCIy CYOBEKTOB MEXIyHapOIHOTO
mpaBa. Beap OTIMYUTENBHON uepTOi
IpaBOBOro craryca (U3HYECKUX JIHII,
MEXIYHapOJHBIX  HEMPaBUTEIbCTBEH-
HBIX OpPTaHM3aIi W TpaHCHAIIMOHAJTb-
HBIX KOpIIOpauuii, KOTOpBIC HE SBIIs-
I0TCS  CyOBeKTaMH MEXIyHapOIHOTO
npaBa, HO MOTYT OBITH JI€CTHHATOPAaMH
CyOBEKTHBHBIX IIpaB U 0Os3aHHOCTEI],
ABISETCA TO, YTO OHH, B OTIHYUE OT
CYBEPEHHBIX M HECYBEPEHHBIX CyObek-
TOB MEXIyHapOAHOTO IpaBa, Bceria
HaXOAATCA O] IOPUCIAUKIMEH TaHHOTO
rocylapcTBa, KOTOpas MOXET M JOJIK-
Ha HECTH MEXAyHapOAHO-IIPABOBYIO
OTBETCTBEHHOCTh 3a HX JCHCTBUA,
HapyIMIaoIHe HOPMBI MEXTyHAPOIHOTO
mpasa [15, c. 82].

CrnenyeT cOIIacuTbCA CO B3IIA-
nom A. HInakoBud, KOTOpas TOBOPHT,
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YTO BONIPOC O MPaBOCYOBEKTHOCTH
MEX/yHapOJIHBIX OpraHU3aluil yXe He
BBI3bIBACT HAy4HblE OUCKyccHH. Tak,
3HaYUTEIbHOE KOJMYECTBO KaK oTeye-
CTBEHHBIX, TaK M 3apyOekHBIX IOPH-
CTOB-MEXAYHAapOJHUKOB IPHU3HAIO 3a
MEXIyHapOAHBIMU OpraHM3aUsIMH
KauyecTBO CyOBEKTa MEXAYHapOJHOTO
nmpaBa, a TaKXe HaJU4Ihe y HHUX cOo0-
CTBEHHOH BOJIM, KOTOpas OTJINYaETCS
OT BOJHM TOCYIapCTB-UJIEHOB. AKTYy-
aJIBHBIM OCTaJICS TOJBKO BOIPOC 00B-
eMa M XapakTepa IpaBOCYOBEKTHO-
CTH, BO3HMKHOBEHHS M HaIlpaBJICHUS
BOJIM MEXJYHAapOIAHBIX OpraHu3alui
[17,c. 107].

CyBepeHHblE TOCyHapCcTBa CUMTa-
I0TCS OOIIENPU3HAHHBIMU CyOBEeKTaMu
MexXayHapogHoro mpasa. FO. Ilmaxrtuid,
HEMOCPEICTBEHHO HCCIIEAysl IPaBOBOI
cTaryc CyOBEKTOB  MEXIyHapOIHOTO
npaBa, yKa3blBaeT Ha TO, 4TO Tocyaap-
CTBO SIBJSIETCS HE TOJBKO OCHOBHEBIM,
HO ¥ HEPBUYHBIM M YHUBEPCAIbHBIM
CyOBEKTOM  MEXJYHapOJHOTO Mpasa.
VYueHblil 0TMEYaeT, YTO HE CYyLIECTBYET
HOPM, HAJEJSIOUIMX UX MEXIyHaPOJHOH
MIPaBOCyOBEKTHOCTBIO; €CTh TOJIBKO HOP-
MBI, TOJATBEPKAAIOIINE HAINYHE Y HHUX
IpaBOCyOBEKTHOCTH ¢ MOMEHTa 00pa3o-
BaHus [12, c. 101].

Hccnenys cymHOCTh IPaBOBOH TIPH-
pPOABI  MEXIYHapOIHOH IPaBOCYOBEKT-
HOCTH, HY)KHO OTMETUTH BaJKHBIC, Ha HAII
B3NS, YTBEpKICHNS y4EHbIX. Jl. Denb-
mmaH u [. KypniokoB ocoboe BHHMaHHe
YAGNAIOT  KPUTEPUIO  HE3aBHCHMOCTH
U TOJUTHYECKOH CaMOCTOATEIbHOCTH
(nenomunHEHHOCTH B cdepe MexIyHa-
POIHBIX OTHOLICHHUH 00O MOMUTHYe-
CKOWM BIIACTH) B OCYILECTBICHUHU IIpaB
U 0OS3aHHOCTEH, YCTaHOBJICHHBIX MEXK-
JIyHapOIHBIM IIPaBOM.

A. JloHenm oTMedYaeT, 4YTO OJHO-
BPEMEHHO B TEOPHUH MEXIYHAPOJHOTO
npaBa pacupocTpaHeHa TOYKa 3PEHHS,
COTJIACHO KOTOPOW CyOBEKTOM MEXIy-
HapoAHOTO IIpaBa SABISAETCS HOCUTEINb
MEXyHapOJIHOW NpaBOCYOBEKTHOCTH,
MOBE/IEHHE KOTOPOTO HENOCPECTBEH-
HO TIIOAYUHSETCS HOPMaM MeXJayHa-
poxHoro npasa. Kak ormeudaer uccie-
JOBaTEJIbHUIIA, B HAYYHOM COOO0IIEeCTBE
OCTaeTcsi HOCTAaTOYHO MHOTO CTOPOH-
HHUKOB KOHCEPBATHBHOTO  IOJAXOAA,
COTJIACHO KOTOPOMY CyOBEKTOM BBICTY-
MaeT HOCHTENb CYBEpPEHHBIX IIpaB
u 00s3aHHOCTEH, WM JaKke YTBEpXK-
JaeTcsl, YTO HOCUTEISIMU TaKHX TIpaB
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n 00s3aHHOCTEH, B IEPBYIO OYepenb
U IIaBHBIM 00pa3oM, SABISIOTCSA rocy-
napctsa [3, c. 20-21].

CornacHo TeOpUU  IUTIOPATHCTH-
JIeMOKpaTuu, Hapox  pac-
CMaTpHUBaeTCs KAaK OCHOBHOM HOCH-
TeIb CYBEPEHHTETa, a MOTOMY JI000it
Hapoj BCETAa SBISAETCA CyOBEKTOM
MEXAyHapomHOTO IpaBa. Tak, B COOT-
BeTcTBMHM ¢ 4. 1 cT. 5 Koncturynumn
VYKpauHBI, HOCHUTENIEM CYyBEepeHHTETa
U €AMHCTBEHHBIM HMCTOYHHUKOM BIIACTH
B Ykpaune sBnsgercs Hapon [9]. Iloka
rocynapctBo  3GQGEKTHBHO  BIACTBY-
€T ¥ OTBeYaeT HOTPeOHOCTSAM Hapoja,
€ro IMpaBOCYOBEKTHOCTh IPOSBISIETCS
B «OTPAaHMYEHHOM» BHJE, HHTEPECHI
HapoZa B MEXIYHapOAHBIX IPaBOOT-
HOIICHUSAX TPEACTABIAET TOCyAapCcTBO.
B To ke Bpems Hamuu (Hapoj), KOTO-
pble IMEI0T COOCTBEHHOE TrOCyaapcTBO,
HE paccMaTpUBAIOTCS KaK CYOBEKTHI
MEXAYHapOJHOTO MpaBa, MEXIyHapo.-
HOW NpaBOCyOBEKTHOCTHIO HajelseTcs
TOJIBKO COOTBETCTBYIOIIEE TOCYJapCTBO.
CnenyeT OTMETHTbH, YTO TONBKO HAlUH
WM HapoJbl, GOpIoIuecs 3a CBOE 0CBO-
00oXJleHUE, CO3[aBIIME OIPEICICHHBIC
BIIACTHBIE CTPYKTYpHI, OOBEIMHEHHBIE
OIPENCICHHBIM BIACTHBIM IIEHTPOM,
CITOCOOHBI BBICTYNATh OT UMEHU HAaIUN
WM HapojAa, MOTYT MNpPEeTeHI0BaTh Ha
cTaTyc CyObeKTa MeXayHapoaHOTO Ipa-
Ba [8, c. 15].

PasnmuuHOoe TmOHMMaHHWE CcofepiKa-
TEIbHBIX TPU3HAKOB MEXIAyHAPOIHOMN
NIPaBOCyOBEKTHOCTH, KaK  CYHMTAIOT
H. fAxumuyk, I. Bnacosa, II. Ilpim0an
U Jp., U SIBIAETCA NPUUYUHON pa3HBIX
B3IJISJIOB YUEHBIX.

Cpenu pa3nuyuHbIX HAOOPOB ANIEMEH-
TOB MEXAYHApPOIHOH IPaBOCYOBEKTHO-
CTH y4YCHBIC BRIJIETISIIOT CIIELYIONIHE:

— MPaBO CaMOCTOSITETHHO BBICTYIIATh
Ha MEXIyHapOJHOH apeHe OT CBOEro
HMMEHH;

YeCcKou

— TMpaBO BCTyNarh B OTHOIICHHUS
C APYrUMHU CyOBEKTaMM MEKIyHapOIHO-
IO [paBa;

— IpaBO y4yacTBOBAaTb B CO3/IaHUHU
HOPM MEXX/1yHapOIHOTO TIPaBa;

— IpsIMOE MOAYMHEHUE HOPMaM MEX-
JYHapOJHOTO MpaBa;

— NpU3HaHKUE CYObEKTa MEKTyHapO/I-
HOTO IpaBa Kak TaKOBOTO JPYTHMH CyOb-
€KTaMH1 MEXyHapOIHOTO TIpaBa;

— BO3MOYKHOCTb HECTU MEXITyHaPOIHO-
MPAaBOBYI0O OTBETCTBEHHOCTb W T. [I.
[18, c. 4243].

IlenecooOpa3HO Takke OXapakTe-
pU30BaTh CTPYKTYpY HpaBOCyOBEKT-
HocTH, K kotopo# [I. Kyneba oTHOCHT
ClenyIoIue BJIEeMEHTBI:  IPaBOCIO-
CcOOHOCTh (CMOCOOHOCTH HMMETh Ipa-
Ba U OOSI3aHHOCTH), JEECIHOCOOHOCTH
(cmocoOHOCTh  OCYIIECTBISITH TpaBa
1 00S3aHHOCTH), JEITUKTOCIOCO0-
HOCTb (CITOCOOHOCTB OBITH CYyOBEKTOM
OTBETCTBEHHOCTH). IIpm 3TOM cpenu
MPaKTHKOB M B JOKTPHHE IOMHHHPY-
€T MHEHHE, YTO B Cily4ae rocynapcraa
IIPaBOCIOCOOHOCTh U JI€€COCOOHOCTD
coBnaznanT. OHM TakXe JOMYCKAroOT
YaCTUYHOE OTPAHUYCHHE WIHM IOJHYIO
JUKBHJAIUIO JI€eCOCOOHOCTH TocCy-
napctsa [10, c. 72].

Kak yxkassiBaer T. I{umOpuBCKwHii,
CO3/IaHHE U peanu3anus HOPM MEeXIy-
HapOAHOTO IIPaBa PacCMaTPUBAIOTCS KaK
UCKJIFOYHUTENIbHAS KOMIICTEHIHUs CYyOb-
€KTOB MEXIYHAapOIHOro mpasa. Takum
o0Opa3oMm, ydacTue CyOBEKTa MEXIy-
HapoOJHOIO IpaBa B IPABOTBOPUYECKOM
mpolecce SBISAETCS IPOSBICHUEM €ro
MIPaBOCYOBEKTHOCTH, OJJHUM M3 IIPH3HA-
KOB €ro IPaBOBOTO CTaTyca.

VYuenblii BepHO 00panaeT BHUMaHUe
Ha TO, YTO CYOBEKT SIBJISETCS HE TOJIBKO
Y4aCTHHKOM MEXIYHApOIHBIX OTHOILE-
HUH, KOTOPBII 001a/1aeT mpaBaMu U 00s1-
3aHHOCTSMH, HO IIOCIICIHHE BBITEKAIOT
U3 MEXYHapOITHOTO IPAaBOIOPSAKA.

FOpHCTBI-MEXIYHAPOJHUKH aKICH-
THPYIOT BHHMaHHE Ha MEXIyHapo.I-
HO-IIPABOBOM IPUpOJE TakuX MpaB
u o0sA3aHHOCTEH CyOBeKTa, KOTOphIE
BO3HHMKAIOT B pe3yJbTaTe B3aHMMOJCH-
CTBUSL OJHUX CYOBEKTOB C IPYTUMH
B paMKaX MEXIYHapOJHOIO IIPaBOIIO-
psanka. B apyrux ciaydasx TEOpeTHKH
UCCIICAYIOT TaKHe IPaBOBBIC ACIEKTHI
MOHATUS «CYOBEKT MEXIyHAapOIAHOTO
mpaBa», Kak CIIOCOOHOCTh YyYacTBO-
BaTh B CO3JaHUY M pealu3allidl HOPM
MEXIyHApPOJHOTO IIpaBa, CHOCOOHOCTD
obecrieunBaTh  3alIUTY  CYyOBEKTHB-
HBIX IPaB B MEXJIYHapOIHBIX Cyrax
[14, c. 93-94].

OpHuM  u3  crnoco0oB  pelieHus
BOIIpOCa, Kacamwlerocs Kpyra cyOb-
€KTOB MEXyHapOIHOTO npasa,
0. YopHomua3 cuumtaer HeoOXOmu-
MOCTb 3aKpEHUTh JIETAIbHOE MOHITHE
cy0beKTa  MEXIYHapOZHOTO  MpaBa
Ha JOTOBOPHOM ypOBHE IyTEM mepe-
YHCIICHUS TPU3HAKOB, MPUYEM TaKUM
00pa3oM, 4yT0O MOA 3Ty MPAaBOBYIO KOH-
CTPYKIHIO NMOINAJAlIH KaK CYIIECTBY-

I0L[UE B HAcTOsIIEe BPeMs, TaK U CO3-
JaHHBIE B OyaymieM cyObekThl. Jpyroit
OyTh pPEIIEHUS 3TOH MNpoOIeMBl, MO
MHEHHIO UCCIEA0BATENsl, 3aKII0UaeTCs
B 3aKPEIUIEHUH MPOLEAYpPbl IPU3HAHUS
TOTO WJIM HHOTO BHAa 00pa3oBaHUI
CyOBEKTOM MEXAYHAapOJHOTO IIpaBa
MHpPOBBIM coobmiecTBoM. U ¢ mosiBie-
HHEM Ka)XJOro HOBOTO CyOBEKTa CTO-
UT €ero NpH3HaBaTh B KaueCTBE TaKO-
BOTO C TOCHEAYIOIHM HOPMaTHBHBIM
YTBEpKACHUEM 3TOTO peueHus,
HallpuMep, Ha KOHBEHIIMOHHOM yPOBHE
[16, c. 213].

B TeueHume ANUTENBHOIO BpPEMEHU
CyLIECTBOBaJa TEHJEHIUS, COMIIACHO
KOTOpOI MEXIyHapoIHYIO IIPaBOCIO-
COOHOCTh HEKOTOpBIE YYEHBIC BBIBO-
IWIA Ha OCHOBE CYBEpPEHHTETa, 4YTO
CYIIECTBEHHO CYyXKaeT Kpyr CyObek-
TOB MeEXAyHapoaHOTo mpaBa. Hemsss
He cornacutbes ¢ WM. KunuMHuKOM 1O
MOBOJY TOTO, UTO JaHHOE YTBEPKICHHE
SBJIAETCS UCKIIOUUTENBHO JOKTPHHAIb-
HBIM, MOCKOJBbKY OTCYTCTBYET MEXIY-
HapOJHO-TIIPAaBOBOI aKT, KOTOPBIH OBl
3aKperIsil MECTO U POib CyBEpEeHHUTE-
Ta B MEXKAYHAapOIHOIl NpaBOCYOBEKT-
HocTtu. Kpome 3TOrO, B COBpeMEHHOM
MpaKTUKe npeobirasaeT MHEHHE O NMPH-
3HAHUIO MEXIyHApOJHOW IpaBOCyOB-
€KTHOCTH 32 BCE€ OOJIBIINM KPyTOM JIHI
[7, c. 20-21].

BeiBoabl. Bompoc o Hangenenuu
MeXIyHapOJHOH MpaBoCyOBEKTHOCTEHIO
OTPEJECIIEHHBIX YYaCTHUKOB MEXIyHa-
POJHBIX OTHOLIEHUH SABIAETCA OJHUM
U3 KJIIOYEBBIX B MEXIyHApOIHOM IIpa-
Be. I[lyOonuuHo-mpaBoBas cdepa Ha
MEXTIOCYIapCTBEHHOM YpOBHE Tpely-
€T BHEAPEHHUS UYETKUX HOPM, KOTOpHIE
OBl yperyiaupoBajl CTAaTyC CyOBEKTOB
MEXAYHapOAHOTO ITIpaBa, CIEJ0BAaTEIb-
HO, TIPEICTABISIETCA HEOOXOTMMBIM
3aKpeIUICeHNEe B MEKIYHApOJHOM IIpaBe
MOHATHS CyOBEKTa MEXIYHapOIHBIX
orHomeHnid. ConepkaHne MexaIyHa-
pPOAHOI MNpPaBOCYOBEKTHOCTH HAXOIUT
CBOE OTPAXKEHHE B CHIIy NPHUCYLIUX €M
31eMeHTOB. CTOUT COITacuThCs € yue-
HBIMH, KOTOPBI€ YKa3bIBAIOT Ha NEPBUY-
HOCTb TOCYIapCTB KaK OCHOBHBIX CyOb-
€KTOB MEXIYHapoJHOro mpasa. bynydau
OCHOBHBIMH CYOBEKTaMH, HMEIOIUMHU
CYBEpEHUTET, OHH MOTYT pPAaCIIUPSThH
00BbeM MOTTHOMOUYHH IPYTHX CyOBEKTOB
mpaBa, Hajaenss WX, TakuM oOpazowm,
CBOMCTBOM  MEXIyHapOIHON
CyOBEKTHOCTH.
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IMPABOBBIE MEXAHU3MbI MUHUMU3ALINU
NPEAIIPUHUMATEJBCKUX PUCKOB, CBA3AHHBIX
C JIUCTAHIIMOHHOM ®OPMOM X031 CTBEHHO-JIOI'OBOPHBIX
OTHOILIEHUM B COEPE DJIEKTPOHHONU KOMMEPIINU

Apryp TIOTOPHJIEHKO,

acTIMpaHT KageIpbl XO35HCTBEHHOTO MpaBa I0pUANIECKOTo (haKympTeTa
Kuesckoro HanroHanbpHOTo yHUBEpcuTeTa nMeHu Tapaca [lleBueHko

AHHOTAINUA

B cratne HUCCICAYIOTCA OTACIBHBIC IPECANIPUHUMATCIILCKUEC PUCKHU, CBA3AHHBIEC CO CHeHH(l)PIKOﬁ 3JICKTp0HHOI71 KOMMEpLIUHU KaK

TAaKOBOW M C TUCTAHIIMOHHOU (HOPMOI 3aKiIrFOUeHUsI OONBIIUHCTBA XO3IHCTBEHHO-TIPABOBBIX C/IEIOK B chepe MEKTPOHHOH KoMMep-
M. B crarbe npuBOASTCS OCHOBHBIC IPEUMYILECTBA CHEPbI DIEKTPOHHOH KOMMEPLIMH, TPYIHOCTH, C KOTOPBIMU MOTYT CTOJIKHYTBHCS
CYOBEKTBI XO3IHCTBEHHO-IOTOBOPHBIX OTHOIIEHHUH, OCHOBHBIE ITOJXOMBI K ONPEIETICHUIO MOHATHH «IIPaBOBOM MEXaHMU3M» U «IIpell-
MIPUHUMATENBCKUH PUCK» B Hay4yHOW juTeparype. [Ipemaratorcst OTae bHbIE TPABOBBIC MEXaHU3MBI, CIIOCOOHBIE MHHUMHU3HPOBATh
IIpePUHUMATEINILCKUE PUCKH. [loguepkuBaeTcst HEOOXOAMMOCTD IOCIIEAYIOEr0 H3YYEHUs JaHHOH Npo0IeMaTHKH.

Ki1roueBble cjI0Ba: MpeANpUHAMATEIbCKHE PUCKH, IIPABOBBIE MEXAHU3MBI, X035HCTBEHHO-JOTOBOPHBIE OTHOIICHHS, MUHAMH3a-
LIUsI PUCKOB, TPAHCIPAHUYHbIE OTHOLICHHMSI.

LEGAL MECHANISMS FOR THE MINIMIZATION OF COMMERCIAL RISKS
ASSOCIATED WITH THE DISTANCE FORM OF BUSINESS CONTRACTUAL RELATIONS
IN THE FIELD OF E-COMMERCE

Artur POGORILENKO,
Postgraduate Student of the Commercial Law Department of the Faculty of Law
of Taras Shevchenko National University of Kyiv

SUMMARY
This article explores some commercial risks associated with the specifics of e-commerce as such and with the remote form of the
most business contractual relations in the field of e-commerce. The main advantages of the e-commerce and associated difficulties for
relevant subjects are being brought. Some basic approaches to the definition of the concepts of “legal mechanism” and “commercial
risk” in the scientific literature are provided. Some legal mechanisms are proposed that could minimize commercial risks. The article

also stresses the need for further study of the issues posed.
Key words: commercial risks, legal mechanism, contractual relations, risk minimization, cross-border relations.

[ocranoBka mpodaemsbl. [06anu-
3alMOHHBIE TPOIECCHI, YHHUBEpCaNn3a-
LS, MTHTCHCU(UKALMA U aBTOMaTH3aLHs
XO3SIICTBEHHBIX OTHOIIEHUI TNPUBOIAT
K HeoO0XOoauMOoCTH moucka Oonee 3dhdex-
TUBHBIX IIPABOBBIX MEXAaHU3MOB OCY-
LICCTBJICHUS XO3SICTBEHHOM JIEATEIIb-
HOCTH, a TaKKe YCOBEPIIEHCTBOBAHUS
cymiecTByIOmuX. B coBpemeHHOM Mupe
HaOIoaeTcs TeHASHINS ITepexoaa 6oIrb-
IIMHCTBA XO3SICTBEHHO-IOTOBOPHBIX
OTHOILCHUH B cepy IEKTPOHHOH KOM-
MEpLUH, C YEM CBA3aHBI MHOTHE NTO3UTUB-
HbI€ TIOCJIEACTBHS I UX YYaCTHUKOB, a
TaK)Ke HEKOTOPbIe TPYIHOCTH, BO3HHKA-
IOIIME BCICACTBHE IMCTAaHIMOHHOW dop-
MBIl OCYIIECTBICHHS COOTBETCTBYIOIIMX
NIPAaBOOTHOLLCHUMH.

HecmoTpst Ha amucKyccuM B HEKOTO-
PBIX HECYNIECTBEHHBIX acCIeKTaX, IO
JNMEKTPOHHOH  KOoMMepIueil  «0OBIYHO

MMOHUMAIOT TPONAXYy W MpHOOpEeTeHHE
MaTepUabHBIX ¥ HeMaTepHaIbHBIX IIeH-
HOCTell (TOBapoOB M yCIyT) C HCIIOIB30-
BaHUEM D3JIEKTPOHHBIX CPEACTB CBA3M»
[1, cT. 61]. B. Pe3nukoBa Taxkxe 000CHO-
BAaHHO YTOYHSIET, YTO «3JIEKTPOHHAsI KOM-
MepLHS OXBAThIBAET HE TOJBKO ONEpalli
KyIUTH-IPOJ@XKH, HO M Mpoleccsl (op-
MHUPOBaHUS U CTUMYIHPOBAaHUS CIIpOCa,
COIIPOBOXKIACHUS <...> aJIMHHHUCTpPATUB-
HBIX MPOLEAYD, CBSI3aHHBIX C MPUHSATHEM
1 00pabOTKOI BBITOTHEHHS COTMIAIIICHUH,
3aKa30B, BBIOJHEHNE 3aKOHONATEIBHBIX
TpeOOBaHMN, MPEABIBIAEMBIX K AUCTaH-
OUOHHBIM COIJIAIIICHUSIM, a TaKKe aBTO-
MaTU3UPOBaHHOTO 0OMeHa HHpopManueit
MEX/y KOHTpareHTaMu, UX MapTHEpaMu,
MOCTaBIIMKaMH U KiaueHTamu» [1, cT. 61].

B mnayuHOWl cpene BBLAETSIOT PAn
MPEUMYILECTB AIEKTPOHHOH KOMMEPIIH
[2, ct. 2-3], cpenu HUX clenyoIue:

— YMCHBIIICHHE YHCICHHOCTH TEpCo-
Hanma W QoHJa OIuIatel TpyAa, 4yTo 00Y-
CJIOBJICHO TIOJTHOW MJIM YaCTUYHOIl aBToO-
MaTu3anueil IMpoLeccoB, YIPOIICHHEM
KOMMYHHUKAllMK B Ipeneiax MpeanpH-
ATHS,

— OONBIIOH MOTEHUMANT pa3BUTHS
cucTeMbl pabOTBl C KIMEeHTamu, 0e3
pHCKa, 94TO CHCTEMa «HaimeT» cebe MecTo
paboThl, KaK 3TO HEPEeIKO MPOMCXOIHUT
C NMpoJaBLaMH, HAOPABIIUMH OIIBIT;

— uudpoBble MPOAYKTHI, HEMaTe-
pHaNbHBIC TOBapbl MOTYT OBITH Cpasy
JIOCTaBJICHBI K MOTPEOHUTEIIO Yepe3 ceTe-
BbIC KaHAJIbI,

— MOBBIIICHHE YPOBHS HAIIHOHAIBLHOM
0e30macHOCTH.

OTHenbHO MOXHO BBIICIUTH TAKKeE
YCKOpEHHE Tpolecca 3aKIoYeHHs cle-
JIOK BBUIY BO3MOXHOCTH OOCYIHTH I€Ta-
¥ TPaBOOTHOIICHHH AWUCTAHIIMOHHO,



MOBBIIICHNUE ONEPAaTUBHOCTH 00PabOTKH
BO3HHKAIOMIUX MPOOJieM, a TaKKe OTCYT-
CTBHE HEOOXOJUMOCTH ITOCEHIaTh TOYKH

MPOAAX, HOJIB3YSICh BO3MOXKHOCTBIO MPH-
o0OpecTH ToBap WJIM YCIyTy Ha paccrosi-
HHH.

Tem He MeHee IpeUMyIECTBA
JNMEKTPOHHOH KOMMEpIIMH  HEepa3phIB-
HO CBSI3aHBI C MHOTHUMH TPYZHOCTSIMH
U, B HEKOTOPBIX CIydYasX, IPaBOBOI
HEOIIPEAENEHHOCThIO  (HAalpUMep, TIpH
3aK/IIOYCHUM  TPAHCTPAaHWYHBIX  JIOTO-
BopoB). [IpuunHOil B TOM TO, YTO OOJIB-
MIMHCTBO CAENOK B cdepe IEeKTPOHHOU
KOMMEPIIMH  OCYLIECTBISIFOTCS  JMCTaH-
LIMOHHO, IIyTE€M IPOBEACHHS IEPEroBO-
POB C TIOMOLIBIO CPEJICTB AIEKTPOCBA3H,
a TaKKe C MOANUCAHUEM 3JIEKTPOHHBIX
norosopoB. HecomHeHHO, oOTCyTCTBUE
JUYHOTO KOHTAaKTa C JEJNOBBIM Iap-
THEpOM, OTPAaHWYECHHBIE BO3MOKHOCTH
MPOaHAJIN3UPOBaTh IOKA3aTeH XO3si-
CTBEHHOH JEATEIbHOCTH HHOCTPAHHOTO
KOHTpareHra (B cilydae MEXIyHapOAHBIX
OTHOILIEHUH), HEBO3MOXKHOCTB ITPOBEPUTH
TOBap B OOJBLIMHCTBE CIIy4aeB, IIPABOBAst
HEOIIPEACICHHOCTh 1IPH BO3HUKHOBEHUH
MEKIyHapOIHbIX CIIOPOB CO3JAl0T HEKO-
TOpble  HPENPUHUMATEIBCKUE  PHUCKH
Uil CyOBEKTOB XO3sCTBOBaHMS B cepe
JIEKTPOHHON KOMMEPLUH.

Takum o00pa3oM, BO3HHKAaeT HEOO-
XOIUMOCTb  IIPOAHAIU3UPOBAThH
TOpBIE TIPEAIPUHAMATEIECKIE PHCKH,
CBSI3aHHBIE C JUCTAaHIMOHHOW (hopMoit
OCYIIECTBICHHS XO3SHCTBEHHO-JIOIOBOP-
HBIX OTHOLIEHHH B cdepe 3I1eKTPOHHOU
KOMMEPIIMH, U MPEATOKHUTh CIOCOObI UX
MHHUMHU3ALUH.

AKTYyaJbHOCTb TEMBbI HCCJeN0-
Banus. Kak yxke OTMeYaaoch, OIBIT
MOCJIEAHUX JIET TOKAa3bIBAET, YTO KOJU-
4eCTBO C/EJIOK, COBEpIIaeMbIX B cdepe
9NMEKTPOHHOI KOMMEPIIMM C IOMOUIBIO
ceTu VIHTEpHET U CPENCTB AIEKTPOCBI3H,
YBEIHYNBACTCS.

Peaym3anms X03sHCTBEHHBIX OTHOLIE-
HUHA B cdepe 3IeKTPOHHOH KOMMEpLHH
ABJIACTCSA CIENU(PHUYECKOH U BO MHOTHX
aCMeKTax OTIMYAeTCs OT TPaJULHOHHBIX
cnocoboB Benenusi OusHeca. K xapak-
TEpHBIM YepTaM XO3sHCTBEHHO-10TOBOP-
HBIX OTHOLICHUH B cdepe dICKTPOHHOM
KOMMEPIIMH OTHOCSITCSA, B YacTHOCTH,
JUCTAaHIIMOHHOCTh BEJCHUS IIEPETOBOPOB
1 COIVIACOBAHMS MX YCIIOBHH, 3aKITIOYCHHUE
U HUCIOJHEHHE CIEJIOK C IOMOILBI0 CEeTH
WHTepHeT, WCHONb30BaHHE MHOTOYHC-
JICHHBIX CETEBBIX TIOCPEAHUKOB B TAHHBIX

HCKO-

npoueccax; I10Jb30BaHHE albTEPHATUB-
HBIMH BHJAMH XO3SHCTBEHHBIX JIOTOBO-
pOB (CMapT-KOHTPAKThI) U UHCTPyMEHTa-
MU OILIaThl (KPUIITOBAIIOTA).

Kpome mpeumymiectB [uisi peannsa-
UM Ou3Heca, yKa3aHHbIE OCOOCHHOCTH
TaKke OO0YyCIIaBIMBAIOT BO3HHKHOBEHHUE
NpeINPUHIMATEIbCKUX  PUCKOB,  CBSI-
3aHHBIX C JUCTAaHIHOHHOCTBIO  OCY-
IICCTBIICHHSI OOJBIINHCTBA XO3SHCTBEH-
HO-JIOTOBOPHBIX OTHOILICHUIH B cdepe
EKTPOHHOH KOMMEpIIMH, a HWMEHHO
BEPOSITHOCTH IIOJMY4YEHHs HEKa4eCTBEH-
HOTO TOBapa, BCIEJCTBHE HEBO3MOXKHO-
CTH €ro MPOBEPUTh, BHIOOPa HEIOOPOCO-
BECTHOT'O MM (PMKTHBHOTO KOHTPAreHra,
BCJIEJICTBHE OTCYTCTBHS AOCTyIa K HE0O-
XOIMMOIT MH(poOpMaMu 0 HEM, a TaKKe
JOPYTUX TMpPeANPHHUMATEILCKUX PHCKOB,
KOTOpBIE MOTYT TPHBECTH K (puHaHCO-
BBIM TIOTEpsIM. YKa3aHHOE O0ycliaBiHBa-
eT HEeOOXOANMOCTh IIOWCKA W H3yYCHHS
MPaBOBBIX MEXaHH3MOB, IO3BOJISIOIINX
MHUHHMH3HPOBATDH COOTBETCTBYIOILHE
HpeINPUHIMATENIbCKUE PUCKH, YEM aKTy-
QIU3UPYETCsT TeMa JIAHHOTO HCCIIe/I0Ba-
HUS.

Cocrosinue uccjenoBanmus. Teope-
THYECKHE OCHOBBI MMpaBa Kak (uocod-
ckol kareropun m3ydana O. CkakyH [3].
TeopeTndeckre acleKThl XO3SHCTBEH-
HOTO TIpaBa HCCIEIOBANM TaKHe yue-
Hele, kak: B. Illep6una [5], A. 3amprira
(B TOM YHCIIe TOTOBOPHOTO XO3SIHCTBEH-
Horo mpaBa) [6]. Teoperndeckne ocHO-
Bbl JJIEKTPOHHOH KOMMEpLHUM H3y4ajn
B. PesnuxoBa [1], A. UyukoBckas [7]
u A. lllanesa [8]. [ToHsATHS «MEXaHU3M»
U «IIPAaBOBOM MEXaHHW3M» aHaJIU3UPOBa-
mu P. [lpunyuxwuii [9], A. Paguenko [12],
10. Kaprasuesa [15]; cymHocTs mpen-
NPUHUMATENIECKOTO PUCKA UCCIIEI0BANIACH
B paborax O. Bumnesckoii [16], meTonsr
YIOpaBICHUS  MPEANPUHUMATEICKUMH
(B ToM umucne (QUHAHCOBHIMH) PHCKAMH
nccnenoBanncsk B padorax O. Kous [13],
O. ManTyp-Uyb6aroii [ 14], B. Kocrerkoro
u A. Byroa [17]; ctpaxoBaHue npennpu-
HMMaTeJIbCKUX PUCKOB KaK Ba)KHOE Cpell-
CTBO o0ecredeHus mpaBornopsaka B che-
pe XO3HCTBOBaHUS U3Y4aIoCch B paboTax
H. IMauypuu, 1. Boiinexosckoit [18].

Hecmotpss Ha nocratoyHo npertanb-

HYI0 Hay4HYKl0 [popabOTKy HpaBo-
BBIX  A4CIECKTOB  JJIEKTPOHHOH  KOM-
MEpLUH, MAaJIOUCCIICI0BaHHBIMU

SBJISIFOTCSL TIPABOBBIE MEXaHMW3MBI MUHH-
MH3alMHU IPEAIPHHAMATENLCKUX PUCKOB,
CBSI3aHHBIX C JUCTAaHLUMOHHOH (opmoit
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XO3SIHCTBEHHO-JIOTOBOPHBIX ~ OTHOILCHUH
B YKa3aHHOI1 cdepe.

Ieabio U 3aJaueil CTaTbU SBIISCTCS:
(1) mpezncraBieHre U aHAIN3 OTACIBHBIX
MIPeIIPHUHUMATENILCKUX DPUCKOB, CBSI3aH-
HBIX C JAWCTAHIMOHHOH (opmoii ocy-
LIECTBICHUS XO3SHCTBEHHO-OTOBOPHBIX
OTHOLICHHH B cepe NIEKTPOHHOH KOM-
Mepuuy; (2) MOWCK W W3ydYeHHE IpaBo-
BBIX MEXaHH3MOB MHHUMH3ALIUN HEKO-
TOPBIX TPEINPHHUMATEILCKUX PHCKOB,
CBSI3aHHBIX C JUCTaHUMOHHON Qopmoit
OCYIIECTBIECHHS XO3HCTBEHHO-OIOBOP-
HBIX OTHOLICHUH B cdepe dIEKTPOHHOH
KOMMEPIIHH.

H3n0:xeHNe 0OCHOBHOIO MaTepuaia.
C 11e71b10 IPEOTBPALIEHHUS BO3MOXKHOCTH
JIBOSIKOTO TOJKOBAHUS CIEIyeT OIpene-
JIUTHCSI CO 3HAYCHUEM KIIOUEBBIX ITOHS-
TUH, UCTIONB3YEMBIX B JTAHHOM HCCIIEAO-
BaHHM, a IMEHHO «IIPAaBOBOH MEXaHWM3M»
1 «IpeANPUHIMATEIbCKUN PHCKY.

IlonsiTue «mIpaBOBOM  MEXaHHU3M»
JocTaToyHo u3ydeHo. ITox mMexaHH3MOM
(oT rpeueckoro mechane — «MalIuHa)
00BIYHO TOHUMAIOT COBOKYITHOCTb MCKYC-
CTBEHHBIX MOABMXHO-COIPSDKEHHBIX Jle-
MEHTOB, OCYLIECCTBISIOLUIMX 3aaHHOE
IIBUKEHUE; YCTPOMCTBO (COBOKYMHOCTH
TIOJIBYKHBIX 3BEHBEB WIIN JIETaNel), mepe-
Jaroliee WM TpeBpariaromee (BoCmpo-
m3Bosiee) apmwkenne [10], BHyTpeHHEE
YCTPOHCTBO, cHCcTeMy (PyHKIMOHHpPOBa-
HUSl 4ero-HuOyIb, ammapar Kakoro-Jmoo
BHJA nesTesbHoCTH [11].

A. PagueHko B cBoe BpeMs BbIIBU-
HYJI IPEANIOJIOKEHUE, YTO MEXaHU3MY KaK
TaKOBOMY JOJDKHBI OBbITH 0053aTeNbHO
MIPUCYLIM CICAYIOLIHME IPU3HAKHU:

— SIBIISIETCS IPOJYKTOM OpPTraHW30BaH-
HOM JIeSITEIbHOCTH,

— MMEeT LeJb WK QYHKLHIO;

— COICPXKUT IIOCIIEAOBATEIHHOCTD
JICHCTBUH, ONIPEJECIICHHYIO BEKTOPHOCTB;

— UMeeT CyObeKT U 00BEKT;

— XapaKTepH3yeTcsl KECTKOH B3au-
MOCBSI3bI0, YCTOWYHMBOCTBIO IIpoIiecca,
IIpaBUJIAMH B3aUMOZEHCTBHS;

— ero (hyHKIMOHHMPOBAaHHE B Hpealle
HAlIeJICHO Ha aBTOMAaTU3M;

— IIOCTPOEHHE HMEEeT CTPYKTYPHO-
(YHKIIOHATBHBIE XapaKTep;

— MMeEeT INPHU3HAKM OTKPBITOH WU
3aKphITOl cuctemsl [12, c. 10].

Yro xacaeTcs MexaHM3Ma Kak
MPaBOBOI KaTeropuy, TO aBTOPHI IOHHU-
MalOT €ro TII0-pa3HOMY, XOTS BEKTOpP
HWHTEPIIPETAH U OCTaeTcsl cXoxuM. [lo
onpenenennto K. Illynnukosa, B camoM
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00IIEM CMBICIIE «IIPABOBOM MEXaHH3M —
9T0 OObEKTHBUPOBAHHBIH Ha HOPMAaTHB-
HOM YPOBHE, CUCTEMHO OpPraHW30BaHHbIH
KOMIUIEKC IOPHIMYECKUX CPEeNCTB, HE0O-
XOOUMBIA U HOCTATOYHBIA IS JOCTHKE-
HHUS KOHKPETHOH e (COBOKYIHOCTH
neneit)» [4, c. 34]. O. CkakyH TpakTyeT
paccMarpruBaeMoe TMOHATHE CIEAYIOIINM
00pa3oM: MeXaHU3M — «<...> 3TO B3fTas
B CIIMHCTBE CHCTEMa MPABOBBIX CPEICTB,
crocoboB U (opM, C TIOMOIIBIO KOTO-
PBIX HOPMAaTHUBHOCTb IpaBa I1E€PEBOIUT-
cs B YHOPSJOYEHHOCTh OOIIECTBEHHBIX
OTHOILCHUH, Y/IOBJIETBOPSIIOTCA HHTe-
pecbl CyObeKTOB IpaBa, yCTaHABJIUBA-
ercsi U obecrneynBaeTcsi HPaBONOPSIOK
(«HeoOxomuMoe» B IpaBe CTAaHOBUTCS
«IeUCTBUTENBHBIM»)» [3, c. 498].

Takxe neaecooOpa3HbIM A Hamel
paboThI SABISETCS MPEACTABICHHE OTIpe-
JEJIeHNH, KaCAIOUINXCS IIPABOBBIX MeXa-
HU3MOB B KOHTEKCTE XO3SCTBEHHBIX
npaBooTHomweHuH. Ilog Xxo3stiicTBEHHO-
npaBoBeIM MexaHu3moM FO. Kaprasie-
Ba IIpeJyl1araeT IOHMMAaTh COBOKYITHOCTb
OTpe/IeIeHHBIX PAaBOBBIX HOPM, peria-
MEHTHPYIOIIUX OTHOIIEHUS B OIIpe-
neneHHoil cdepe, B TOM 4mHCIE HOpH-
IUYECKYI0 (XO3SHICTBEHHO-IIPABOBYIO)
OTBETCTBCHHOCTbH 32 HapYLICHUS, a TaK-
KE OpraHbl, KOTOpPBIC pPacCMaTpUBAIOT
JleJIa TI0 COOTBETCTBYIOIINM OTHOIIEHH-
am [15, c. 100]. B menom cormamasch
C JIaHHBIM OTIpeNIeICHUEM, S BBIHYK/CH
HE COTJIaCUTCS C TeM, YTO K XO35HCTBEH-
HO-IIPABOBOMY MEXAaHHU3MYy OTHOCSTCS
Oprassl, KOTOpbIE pacCMaTpUBAIOT Jeja
10 COOTBETCTBYIOUIMM OTHOIICHUSM,
TaK KaK OpraHbl HE SBIISIOTCS IPaBoO-
BbIM MEXaHM3MOM, OHH, 110 CyTH, rOCY-
JApCTBEHHBIH MEXaHU3M, YTO HE TOX-
JNECTBEHHO mepBoMy. OpraHel MOTYyT
CO03/1aBaThCs, MX IESATEIBHOCTh MOXKET
pEeTyIupoBaThCS C ITIOMOIIBIO IIpaBa,
HO KaK TaKOBbIC OHH HE BXOISAT B ce-
Py TpaBa, IOCKOJBKY IIpaBO HEMaTepH-
aNbHO, & OpPTaHbl MaTepuaibHbl. TakuM
obpazoMm, BHIUTCS HEOOXOOUMOCTH
chopmynupoBarts 6osiee KOPPEKTHO, YTO
K X035HICTBEHHO-IIPABOBOMY MEXaHU3MY
OTHOCSTCS, B TOM YHCJI€, COOTBETCTBY-
IOLIHME PAaBOBBIC HOPMBI, KOTOPBIE CO3-
JAI0T WJIU PETYIUPYIOT AEATENbHOCTD
OpraHoB, NpPHU3BaHHBIX pPacCMaTPUBATh
JieNia 10 OTPE/ICICHHBIM IIPaBOOTHOIIE-
HUSIM.

B pesynsrare aHannza 1opuandeckoi
JIUTEPATYPbI MO/ PABOBBIM MEXaHH3MOM
Mpeasiararo MOHUMATh CUCTHEMHYIO CO80-

KYNHOCMb NPAGOGLIX HOPM, C NOMOUIbIO
KOMOPbIX OCYUjeCMEIAemCs pecyiuposa-
HUe 00uecmBeHHbIX OMHOWEHUL U KOH-
mponb ux OeCKOHPIUKMHOU peanusayuu,
npUMeHsemcs  PUOUYecKas
CMBEHHOCMb 3d UX HapyuieHue, ¢ nomo-
Wbi0 KOMOPLIX (DYHKYUOHUPYIOM COOM-

omeent-

semcmeyouue  Opeausl,  NPU3EAHHbIE
paccmampusams 0eia no onpeoeieHHbiM
npasooOmMHOUEHUAM.

Uro kacaeTcst HOHITUS npeonpuHu-
MAmenbeko2o puckd, To OHO AOCTaTOYHO
pacrpocTpaHeHo B padoTax Kak y4eHbIX-
9KOHOMHKCTOB, TaK U FOPUCTOB. ABTOpPBI
CKJIOHHBI K OMNpEACICHUIO MPEANPHHU-
MAaTeNbCKOr0 PHCKA, KaK YrPO3bl TOTO,
YTO MPEeNIpPUHUMATENb MOHECET MOTEePH
pPEeCypcoB CBEpX HPEeLyCMOTPEHHBIX IPO-
THO30M FUTH TIOJYYHT JOXOJbI HIDKE TEX,
Ha KOTOpBIE OH pacCUYMTHIBAJ, B yCJO-
BHSIX HEONPEJENICHHOCTH pPEe3yJIbTaToB
MpeANpUHUMaTEIbCKUX penenuii. C uem
s contaceH. [laHHBII O1X01 MOXKHO Hali-
T B pabotax O. Koup [13, c. 98], JI. [loner
[14, c. 16], H. ITauypuu, U. Boiiuexos-
ckoit [18].

Kak yxe oTme4anoch, OCyLIeCT-
BIICHHE XO3SHCTBEHHBIX MPaBOOTHOIIIE-
HUI B cdepe IEKTPOHHOH KOMMEpPLUH
HMEET OIpEeAEICHHbIE NPEHMYIIECTBa.
K HHM OTHOCHTCS, KpOME YKa3aHHBIX
BBIIIE, BO3MOXXHOCTh TPAHCTPAHUIHO-
IO OCYHIECTBIECHHS IIPaBOOTHOIICHHMH:
BEJICHHE IIEPEeroBOPOB,  3aKIIOUECHHUE
JIOTOBOPOB, OpraHHW3alHs MepPeBO30K;
COKpalleHHuEe BPEMEHH NepeBoja JeHeK-
HBIX CPEICTB M CYIIECTBEHHOE pacIlu-
peHue Kpyra BO3MOXHBIX KOHTPareHTOB.
Ho yka3zaHHble mpeuMylecTBa Hepas-
PBIBHO CBsi3aHbI C BO3HUKHOBEHHEM
MPEANPUHUMATENBCKUX PHUCKOB, MOTEH-
[UATBHO CBSA3aHHBIX C (HUHAHCOBBIMH
norepsimu. Hanmpumep, (1) Tpancrpanmny-
HOCTbH ITOTEHIHAIBHO CBS3aHA C PUCKOM
(MHAHCOBBIX ITOTEPH BCIIEACTBUE KOJIIH-
3WH HOPM MEXIYHapOIHOTO IPUBATHOTO
mpaBa. Pacmmpenne kpyra BO3MOXKHBIX
KOHTPAareHTOB, B TOM 4HCJIE 3a CYeT
3arpaHUYHbIX NPENNpUiTAil U Qusmnye-
CKHX JIMI-TIPeIIIPUHUMATECH, IOBbIIIA-
et (2) puck BbIOOpa HeTOOPOCOBECTHOTO
KOHTpareHTa BCIEICTBUE OrPaHUYCH-
HBIX BO3MOXXKHOCTEH NPOBEPHUTH €r0 IO
OTKpPBITHIM 0a3aM JaHHBIX. JlHCTaHIIOH-
HOCTB TaKXe co3maer (3) cuTyamuio, Kor-
Jla U3-32 OTCYTCTBHUS JIMYHOTO KOHTaKTa
¢ OOBEKTOM CHAEIKH W, KaK CIE/ICTBUE,
HEBO3MO)XKHOCTH TIPOBEPHUTH €ro Kade-
CTBO, ONpEAEICHHBIH KOHTPAreHT IoIa-

JIaeT B CUTYAILHIO MPEIIPUHIMATEIECKO-
IO pHUCKa IONy4eHHs] HEKaueCTBEHHOTO
TOBapa WM yCIyTH.

B 5710if cBSI3M BO3HUKAET CEAYIOMUI
BOIPOC: CYIIECTBYIOT JIH IPaBOBbIE MeXa-

HHU3MBI, CIIOCOOHBIE MHHHMH3HPOBATh
PHCKH (pUHAHCOBBIX IOTEPh B YKa3aHHBIX
XO35HICTBEHHO-ITPABOBBIX CUTyalusIxX?

1. K  x03siiCTBEeHHO-IIPaBOBBIM
JIOTOBOpaM, 3aKII0OYaeMbIM PE3UICHTA-
MH pa3HBIX TOCYAAapCTB, MPHMEHSIOTCS
pa3nM4HbIe TOAXOXBI JUIsL OIpesele-
HUS IOPHCIUKIMM pELICHUs CIIOpPOB.
CyliecTByIOT, HaIpuUMep, cileayolue
NPUHIUIIBL  ONpPENEeNICHUS. PUMEHse-
MOW HOPUCIUKLHUH: TPaKIaHCTBO CTO-
poH crnopa (Amkup, Opanmus), MecTo-
HaxoxgeHue oreerunka (I'epmanus),
HaJU4ne MPUHAAICKANETO OTBETUUKY
HMYIIECTBAa Ha TEPPUTOPUHU OIpene-
neHHoro rocymapctBa (Aunrmus, Coenn-
HenHbsle Illtatet Amepuku, Benrpus),
MECTO HAXOXKICHWS CIOPHOM Bemmn
(Benrpus). KoHQIUKT 3TUX MPUHIUIIOB
B Cllyyae BO3ZHUKHOBEHHS CIIOpa MOXKET
NPUBECTH K TPYIHOCTSAM M, B KOHIE
KOHIIOB, K HEBO3MOXKHOCTH pa3pelIuTh
CIOPHYIO CHTYalHI0, M, Kak Clel-
CTBHE, K QUHAHCOBBIM MOTEPAM. TakuM
o0pa3oMm, B paMKax, OIpEICICHHBIX
HAI[MOHATBHBIM 3aKOHOJATEIECTBOM
U MEXIYHapOOHBIM IIpaBOM, CUHUTa-
€M HEOOXOAMMBIM B TpaHCTPaHHIHOM
XO3S[HICTBEHHO-TIPAaBOBOM JIOTOBOpE
B c(epe IEeKTPOHHOW KOMMEpPIHH yKa-
3bIBaTh FOPUCIUKIHUIO, K KOTOPOH Oyner
MIPUHAAJIEKATh pa3pelIeHue cropa.

2. OcymiecTBieHHe XO3SHCTBEHHO-
NPaBOBBIX OTHOLIEHMH B cdepe 3eK-
TPOHHOH  KOMMEpLHMH, HECOMHEHHO,
pacimpsieT Kpyr BO3MOXKHBIX KOHTpareH-
TOB, 0COOCHHO 3a CYCT HAXOMSIIMXCS 3a
rpanunei. TeM He MeHee Naneko HE BO
BCEX CTpaHax B OTKPHITOM JOCTYIE CyIe-
CTBYIOT HH(pOpMaTMOHHBIE 0a3bl TaHHBIX,
KOTOpbIe MOIIH OBl JaTb BO3MOXKHOCTD
MIPOBEPUTH KOHTPAreHTa, B YacTHOCTH
€ro IIIaTeXeCIoCOOHOCTb, IOKa3aTeln
COCTOSHHMS TPEANPUSATHS, KOJIUYECTBO
CYIOBBIX pa30MpaTenbCTB C €ro y4acTH-
eM U ToMy nopobHoe. CTeneHb OTKpbI-
TOCTH JIAHHBIX Pa3HUTCS B 3aBUCUMOCTH
OT CTpaHbl. B TO BpeMsi Kak OCHOBHas
uHdopManus B TOCYIAapCTBEHHBIX pee-
cTpax (opraHn3aIOHHO-TIPABOBAS
dopma mpemnpusATHS, Ha3BaHHE, MECTO
pEeTUCTpallii) OTKPHITa IPAKTHYECKH
Besze (Hampumep, BenmkxoOpuranns [19],
Opannus [20]), 3anpoc Gosee neTambHOM



uHpopmauuu (Komnus ycrasa, JOJKHOCT-
HbIE JIMIA, KOHTaKTHbIE JaHHbIE U IPO-
4yee) 4acTo SIBISICTCS IUIaTHBIM (Hampu-
Mmep, B llBenuu [21]). B HexoTophIX Ke
crpanax (bonrapus [22], Pymsinus [23])
nosy4eHue Jirodoi uHpOpMaIu U3 pee-
CTpa SIBIIETCS IUIaTHOM ycayroi. Jlaaeko
HE BO BCEX CTPAaHAX B OTKPBITOM JOCTYyIIE
HaxomuTcs WHpopMamus 00 3KOHOMH-
YECKOM COCTOSIHAM TIpeAnpuaTus (Jmdo
(uzHIa-TIpeATIpUHIMATEINS), HOMHU-
HaJIbHOCTH / pEalbHOCTH JIUPEKTOPOB,
CYIICCTBOBAaHMHM IIPOLIEAYPHl OaHKpOT-
CTBa B OTHOLIEHUHU OIPEAEIECHHOTO JINIA
u npoyas. Takum o0pasom, B mpouecce
OCYULIECTBJICHHSI  XO3SIICTBEHHOW  nesi-
TEILHOCTH MHOTHE KOMIIaHWH, (Gu3nye-
CKHE JUIA-TIPeJIPUHUMATENIN U MIPOYUe
CYOBEKTBI  XO35HCTBEHHO-ZJOTOBOPHBIX
OTHOIIEHUH, ITOMHMO HCIIOJIb30BAHHS
TOCYJapCTBEHHBIX PEEeCTPOB ISl OIEH-
KM KOHTpareHTa, npuoberamor K Hedop-
MaJIBHBIM ITyTSIM TIPOBEPKH, TaKUM Kak
UCIIONB30BAaHUE JIMYHBIX CBS3€H, 3ampoc
uHpOpManMK y JENOBBIX HAapTHEPOB,
MOMCK OT3bIBOB B INIOOANBHBIX MH(OpPMa-
LIMOHHBIX CeTAX U npounM. Takum oOpa-
30M, BO3HMKAEeT HEOOXOJUMOCTh B CO3/1a-
HUM YHUPHUIIUPOBAHHON MEXyHAPOIHOM
0a3bl TaHHBIX OTHOCHUTENBHO KOMIIAHUIA,
(hu3MYeCKuX JHI-TIPEANPUHUMATENeH, a
TaKXe APYTHUX CYOBEKTOB XO3SIHCTBEHHO-
JIOTOBOPHBIX NpaBooTHOMmeHN . Ha mpak-
THKE TOIeP’)KaHHe B aKTyaJIbHOM COCTO-
SHUM TaKOTO KOJIMUecTBa WH(OpMaIum
SBJIACTCS, MATKO TOBODS, 3aTPYJHUTEINb-
HOM 3ajayeil, MO3TOMY IIpeIaraercs,
KaK MPOMEXYTOYHBI 3Tarm, yriyOieHue
COTPYJHMYECTBA MEXIY TIOCYylapCcTBa-
MH B PaMKax TI€ONOJIMTHYECKHX T'PaHUIL
(EBpoma, A3sus, Amepuka), yCOBEpIICH-
CTBOBaHME HAIIMOHAJIBHOTO M MEXIY-
HApOIHOTO 3aKOHOAATENbCTBA C IIEJIBIO
B3aUMHOTO OTKPBITHSI BCEX BHYTPEHHHX
Oom3Hec-peecTpoB. OTKPHITHE YKa3aHHBIX
pPEeCTpOB YCKOPUT IPOIECC yCTaHOBIIE-
HUSl XO3SHCTBEHHO-JOTOBOPHBIX IIPaBO-
OTHOLICHUH, a TaKke MHUHUMH3UDYET
pHUCK (PMHAHCOBBIX IIOTEPh BCIIEICTBUE
HEJJOCTaTOYHOrO0 KOJIMYECTBA JAHHBIX O
KOHTpAareHre.

3. OtcyTcTBHE NPAMOro KOHTAaKTa
C TOBAPOM HJIM HEBO3MOXXHOCTH IOJY-
YUTh JOCTATOYHO HHPOpMALHHK 00 yciyre
B paMKax IUCTAaHIMOHHBIX XO3SHCTBEH-
HO-JIOTOBOPHBIX OTHOLIEHWH B cdepe
JNMEKTPOHHONH KOMMEPIHH CO3[Al0T PHCK
MOJTyYeHHsT TOBapa MM YCIyTH HEHal-
Jexariero kadectsa. Takum o0pasom,

JUIS. MUHUMM3AIMU YKa3aHHOTO TPEIpu-
HUMaTeJIbCKOTO pPHUCKA PEKOMEHyeTcs
B XO3HCTBEHHO-IIPAaBOBOM JIOTOBOPE YKa-
3bIBaTh JJOIOJHUTEIbHbIE HOPMBI, MOBBI-
IIAIONIME OTBETCTBEHHOCTh KOHTPAreHTa
B Cllyyae MNPENOCTABICHUS HEHAJUICKa-
IIEr0 TOBapa WIJIM yCIyTH, MPEayCcMaTpH-
BaThb HEOOXOMMMOCTH JUCTAHIIMOHHOM
(Buzmeo, ¢Goro, OHNANH) NpPE3ECHTAINH
TOBapa WM YCIyru, (UKCHpPOBaTh 00s-
3aHHOCTH KOHTPAreHTOB INPENOCTABIATH
pacipeHHyl0 uH(OpManuo o ToBape
WIN YCIIyre, paBHO KaK U JIOTIOJHHUTEIb-
HblE CrielM(pHUKaLHN.

Crnenyer NMOA4YEpKHYTh, YTO IIpOaHa-
JIM3UPOBAHBI JIMIIb HEKOTOPbIE NPEIIpHU-
HUMarTeJbCKUEe PUCKH M3 MHOTHX, CyILe-
CTBYIOIIMX B IOCTOSIHHO MEHsoLIeics
chepe IMEKTPOHHOU KOMMepIimu. Tema,
u3ydaeMas B JAHHOH paboTe, MOIDKHA
HAXOIUTHCS B COCTOSHHH MOCTOSHHOW
pa3paboTKu, a pe3yNbTaThl — COBEpIICH-
CTBOBAaThCsI B COOTBETCTBHH C aKTyallbHbI-
MH YCIIOBUSIMH XO3SHCTBEHHO-IOI'OBOP-
HBIX OTHOLIEHUH B cdepe 3J1eKTPOHHOU
KOMMEPIIHH.

BoiBonbl. [lucrannuonHas ¢opma
XO0351HICTBEHHO-10TOBOPHBIX OTHOIIIe-
HUil B cepe IMEeKTPOHHOU KOMMEPIHH
oOycnaBnuBaeT  psA  OpeANpUHHMA-
TEJIbCKUX PHCKOB, KOTOPHIC BO3HHKAIOT
Hapsly C CYIIECTBEHHBIMH MpPEHMYIIe-
CTBAaMHU OCYILIECTBIICHUS XO3IHCTBCHHO-
JIOTOBOPHBIX OTHOIICHUI B yKa3aHHOM
chepe. K HUM OTHOCATCS cilemyoIue:
(1) puck (pUHAHCOBBIX TOTEPH BCIEN-
CTBME KOH(JIMKTA HOPM MeEXIyHa-
POHOTO IPHUBAaTHOTO IIpaBa B Cilyyae
BO3HUKHOBEHMS Pa3HOIIACHIL IO TpaHC-
TPAaHUYHOMY XO3SIHCTBEHHOMY JIOTOBODY.
X035 UCTBEHHO-JOTOBOPHBIE  OTHOIIIE-
HUsL B cepe 3NIEKTPOHHOUW KOMMEpPLUH,
OCOOCHHO  TpaHCTPAaHUYHBIC, TaKXKe
oOycnaBnuBaroTcs (2) TpeAnpHHAMA-
TEIBCKUM DPHCKOM BBIOOpa HEmoOpoco-
BECTHOTO WX (PUKTHBHOTO KOHTpArcHTa
BCIIEICTBHE HEIOCTaTOYHOTO KOJIHYe-
cTBa MH(GOPMAalMU B TOCYIapCTBEHHBIX
OM3HecC-peecTpax WM K€ MX 3aKpbITO-
CTH / 4Ype3MEepHOH CTOMMOCTH JAOCTY-
na. JIMCTaHIIMOHHOE OCYLIECTBICHHE
XO3SIICTBEHHO-ZOTOBOPHBIX OTHOILIEHUI
B chepe AEKTPOHHOI KOMMEPIIMH TaKxkKe
CO3/aCT CHUTYalHI0, KOTJa U3-3a OTCYT-
CTBHS JIMYHOTO KOHTaKTa C TOBapoMm /
YCIIyTOif U, KaK CJIeICTBUE, HEBO3MOXKHO-
CTHU IIPOBEPUTH HX KaUECTBO CYIIECTBYET
HOCTOSHHBIN (3) IpennpUHUMATETbCKIH
PHCK TIOIYYHUTh TOBap / YCIYTY, HE COOT-
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BETCTBYIOLINE 3aJIeKJIapUPOBAaHHBIM
MOKa3aTessIM Ka4yecTBa.

MHoii npeIoKeHbl ClIeAYIOIIHE mpa-
BOBbIE MEXaHH3Mbl MHHHUMM3ALMH YKa-
3aHHBIX PUCKOB:

1. Ilpu ocymiecTBIeHHH TpaHCTpa-
HHUYHBIX XO3SIICTBEHHO-0TOBOPHBIX
OTHOLICHHH B cepe NIEKTPOHHOH KOM-
MEpLUN PEKOMEHIYETCS B IOTOBOPE yKa-
3BIBAaTh IOPUCIUKINIO, K KOTOPOH Oynmer
MIPUHAAJIEKATD pa3pelleHue cropa.

2. PaccmarpuBaeTcs HEOOXOAUMOCTb
CO3/IaHMS  YHU(PUIMPOBAHHOW MEXy-
HapOIHOM OTKpBITOM 0a3bl JaHHBIX O
KOMIAHUAX, (QU3NUECKHX JHLax-npes-
NPUHUMATENAX M JAPYTHX CyObeKTax
XO3AWCTBEHHO-IOTOBOPHBIX OTHOLICHUH.
Pexomennyercs ynrybneHne coTpyaHude-
CTBAa rOCYJJapCTB B KOHTEKCTE YCOBEPIIICH-
CTBOBAaHMS 3aKOHOJATENILCTBA C IIEJBIO
OTKpPBITHSI BCEX HAIMOHAIBHBIX OW3HEC-
peecTpos.

3. 11 mpodUIAKTUKH pHCKA IOITy-
YEHUS HECOOTBETCTBYIOLIEro TOBapa /
YCIIYT'H PEKOMEHJIyeTCs B JIOTOBOPE YKa-
3bIBATh JIOTOJHUTENILHBIC HOPMBI, TTOBBI-
LIAOIINE OTBETCTBEHHOCTh KOHTPAreHTa
B Ciydae HpeNOCTaBICHHS HEHaJJIexKa-
miero ToBapa / YCIyTH, NpenycMaTpu-
BaTb HEOOXOAMMOCTh IMCTAHLUOHHOM
(Buzmeo, ¢oTo, OHNIANH) MPE3EeHTAINH
ToBapa / yCIyrH, GUKCHpPOBaTH 00s3aH-
HOCTb KOHTPAreHTOB IIPeNOCTaBIATH
pacuIpeHHy0 HHPOPMALIUIO PO TOBap /
YCIIyTy, paBHO KaK W JOIOJHHUTEIHHBIE
cnenrduKaIum.

IIpuBeneHHbIli mepeyeHb MNpennpu-
HUMAaTelIbCKUX PHCKOB HE  SBISIETCS
ucyepneiBaromuM.  I[IpenycmarpuBaercs
BO3MOXKHOCTh ~ CYILECTBOBaHHUS JOIOJI-
HUTENIBHBIX IPABOBBIX MEXaHH3MOB HX
MuHEMu3anuu. [loatomy nmomuepkuBaem,
YTO JaHHAs TeMaTHKa TpeOyeT JaibHen-
LIEro UCCIIeIOBaHUsL.
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YI'OJOBHO-ITPONECCYAJIBHOE 3AKOHOAATEJBCTBO YKPANUHBI
U PECITYBJIMKU BEJIAPYCh: CPABHUTEJILHO-IPABOBO AHAJIN3

I'eopruii I1IOI1OB,
JOKTOP IOPHANIECKHUX HayK,

nupexTop HayuHo-uccnenoBarenbckoro HHCTUTYTa
HanmonanbHo# akageMuu NpoKypaTypbl YKpauHbl

AHHOTAIUA

B craTtbe BBIABIAIOTCS MO3UTUBHBIC, IO MHEHHIO aBTOPA, MOJIOKEHUS, a TAaK)KE HAIPABICHUSI COBEPILICHCTBOBAHUS HAllMOHAJb-
HOI'O 3aKOHOZATENIbCTBA Ha OCHOBE NPOBEACHMS CPAaBHUTEIbHO-IPABOBOIO aHA/IM3a OTHAEJIBHBIX HOPM YIOJIOBHO-IPOLIECCYaIbHOIO
3aKOHOJATENBCTBA YKpanuHsl 1 Pecybnmku benapych. ABTOp BBICKa3bIBaeT NPEUIOKEHNE O PACIIMPEHNH MOTHOMOYHH ITPOKYpopa Ha
CTauK J0CYIeOHOTO PacCIIeOBaHUS, @ TAKXKE ONTUMHU3AIMU CUCTEMbI OPTaHOB TOCYACOHOTO paccieJOBaHHMS.

KroueBblie ciioBa: yroioBHO-IIPOIECCYaNTbHOE 3aKOHOAATEIHCTBO, CPABHUTEIBHO-TIPABOBOW METOI, aHANN3, KOjIeKe, PecryOinka

benapycs, Ykpanna.

CRIMINAL PROCEDURE LEGISLATION OF UKRAINE AND THE REPUBLIC OF BELARUS:
A COMPARATIVE ANALYSIS OF LAW

Georgii POPOYV,
Doctor of Law,

Head of the Institute for Scientific Research
of the National Prosecution Academy of Ukraine

SUMMARY

In the article identifies positive, in the opinion of the author, provisions, as well as directions for improving national legislation
based on methodology of comparative law of certain norms of the criminal procedure legislation of Ukraine and the Republic of
Belarus. The author makes a proposal to expand the powers of the prosecutor at the stage of pre-trial investigation, as well as to
optimize the system of pre-trial investigation bodies.

Key words: criminal procedure legislation, comparative analysis of law, analysis, code, Republic of Belarus, Ukraine.

IMocranoBka mpobiaembl. Cpas-
HUTENBHO-NIPABOBOM aHAIN3 IPABOBBIX
aKTOB Pa3HBIX CTPaH SIBISETCS OJHUM H3
COCTABIAIOIMX (PAaKTOPOB COBEpILICH-
CTBOBaHMS HAI[MOHAJIBHOTO 3aKOHOJA-
TENbCTBA, TeM Oojee, Korga IocieqHee
CTpeMHTeNbHO u3MeHseTcs. Mcnomb3osa-
HHUE YKa3aHHOTO METOJ[a II03BOJISIET B3III-
HYTh Ha 3aKOHOJATENIECTBO OIpEAEICH-
HOW CTpaHBI C TOH IEIIBI0, YTOOBI 00pECTH
JIEHCTBUTENBHO TIOJIC3HBIHN OIBIT (VIIH K€
n30exaTh HEraTuBHOro) Juist 3(dexTus-
HOU peayimn3aly 3aj1ad YrojJOBHOTO Ipo-
H3BOJICTBA, & TAKXKE YCOBEPIIEHCTBOBAThH
CYHIECTBYIOIIUE TPABOBBIE HHCTHUTYTEI
WIIY 5K€ BBECTH B IIPABOBOE T10JIE HOBBIE.

AKTyaJIbHOCTb TeMBbI HCCJIeI0Ba-
HUS OOYyCJIOBJIEHA TEM, YTO YTOJOBHBIH
MIPOLeCCYabHBIN 3aKOH YKpauHbI U aHa-
JIOTUYHOE 3aKOHOJATelbCTBO PecmyOnu-
ku bemapyce B IemoM 10 HEZaBHETO
BPEMEHH MMEIH PSA CXOACTB, YTO BIIOJ-
HE OIpaBAaHO, IOCKOJIBKY TOCYIapCcTBa
B CBOE BpeMsI HaXOIWJINCh B IPAaBOBOM
ToJie OHOH cTpaHbl. Bmecte ¢ Tem ¢ pu-
HatHeM B 2012 1. HOBOro YroiaoBHOro
MPOIIECCYAIBHOTO KOZIeKca YKpauHbI MOs-

BIJINCH CYIIECTBEHHBIE Pa3IM4Hs B yKa-
3aHHOM 3aKOHO/IATEIbCTBE IBYX CTPaH, Ha
KOTOpPBIE CTOUT 00paTUTh BHUMaHHUE. JTO
OyZIeT MOJIe3HBIM C TOYKU 3PCHUS] HAyKH
YTOJIOBHOTO TpoIlecca, a TAKXKe JallbHel-
HIMX MEPCIEeKTUB U BO3MOXHOCTEH yco-
BEPIICHCTBOBAHUS HAIIMOHAILHOTO 3aKO-
HOJIaTeIbCTRA.

Cocrosinue uccieaopanus. Cremy-
€T OTMETHTbh, YTO CPaBHUTEIHLHO-TIPABO-
BOM METOJI HEOJHOKPATHO HCIOIh30BaJI-
Csl YUEHBIMH JUIS yCOBEPIICHCTBOBAHHS
MIOJIOKEHNH  YTOJIOBHO-IIPOLIECCYaATLHOTO
3aKOHOJATEeNLCTBA. B wacTHOCTH, pedb
AT O TaKuX HCCIEeNOBaTeNsAX, Kak:
B. I'puntok, b. ®umumonos, B. Mon-
noBaH, B. Mapuyk, O. MuxailieHko,
0. CkakyH, B. TepTrimHuk u ap.

Ileablo u 3anavyeld CTaATbHM SBISCT-
Csl BBISBIICHUE TIO3UTUBHBIX, 10 MHEHHIO
aBTOpa, TOJIOKEHUI, a TaKXKe HarpaBlie-
HUI COBEPIICHCTBOBAHMS HAIMOHAIHHO-
TO 3aKOHONATEILCTBA HA OCHOBE IPOBE-
JICHNs] CPAaBHUTEIFHO-ITPABOBOTO aHAJIH3a
OTZAENBHBIX TOJOKEHUH YTOJOBHO-IIPO-
[eCCyaJbHOTO 3aKOHOIATENLCTBA YKpau-
Hbl 1 PeciyOnmku Benapyce.

M3nokeHne OCHOBHOIO MaTepuajia.
B nHagane mnpeacTaBIeHHOTO MCCIIENOBAHUS
TIPEXJZIe BCEro Clenyer OOpaTUTh BHUMA-
HHE Ha OTIMYMS B ONpPEETICHNH 3a/1a4 yro-
JIOBHOTO TIPOLECCYalIbHOTO 3aKoHa. Tak,
B CT. 2 YTONOBHO-TIPOLIECCYATIBHOIO KozieKca
Pecnyonuku benapyces (manee — YIIK PB)
OIpesieNIeHo, YTO 3a7adaMy yroJIOBHO-TIPO-
LIECCYaJIbHOTO 3aKOHA SIBJITIOTCS 3aKpernie-
HUE HaIeXallell IpaBOBOM IPOLETYpPbI
OCYLIECTBIICHUSI  YTOJIOBHOTO  IIpoLiecca,
obecrieueHre 3aKOHHBIX TIPaB M MHTEPECOB
(IBUYECKHX 1 IOPHINYECKHX JIUL], KOTOPBIM
NPECTYIUICHUEM HPUYMHEH (QU3NUYECKUH,
VMYIIECTBEHHBIA MIIM MOpPAJIbHBIM Bpel, a
TaKXKe YrOJIIOBHOE MIPECIIEOBAHHE U 3alllUTa
JINLL, IOZI03PEBAEMBIX, OOBHHSAEMBIX B COBED-
LIEHUH NTPeTyCMOTPEHHBIX YTOJIOBHBIM 3aK0-
HOM OOII[ECTBEHHO OIMACHBIX JAesHu [1].

B cBoro ouepens, B cT. 2 YroioBHO-
IO MPOLECCYaJbHOr0 KOAEKCa YKpauHbI
(manee — VIIK Ykpaunsi) [2] 3amaun ycra-
HOBJIEHB! OoJiee OOIIMPHO: 3aluTa JINI-
HOCTH, OOIIECTBa W TOCYHapcTBa OT YIo-
JIOBHBIX INPaBOHAPYIICHUH, OXpaHa IpaB,
cBo0OJl M 3aKOHHBIX HMHTEPECOB YdacT-
HUKOB YTOJIOBHOTO CYIOIPOU3BOACTBA,
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a TaKke obecrieueHre OBbICTPOro, MOJIHO-
ro M OECIpPHCTPACTHOTO pacCiIelOBaHUs
U CyneOHOro pacCMOTPEHHs C TeM, YTOObI
Ka)KIIbId, KTO COBEpIIMJI YrOJIOBHOE IIpe-
CTyIUIeHHe, ObUT IPUBJICYEH K OTBETCTBEH-
HOCTU B Mepy CBOEU BHHBI, HU OJJUH HEBHU-
HOBHBIH He ObIT OOBUHEH MM OCY)KIEH, HI
OITHO JIMII0 HE OBUIO TIOMBEP)KEHO HE000-
CHOBAaHHOMY IIPOIIECCYaIbHOMY TPHHYX-
JIEHUIO M YTOOBI K KaKIOMY YYaCTHHKY
YTOJIOBHOTO CY/IOTIPOM3BOZACTBA ObLIa TpH-
MEHEHa HaJulexallas IpaBoBast poLeaypa.
B nanHOM ciydae ciemyeT IO3HMTHB-
HO OTMETHUTb, YTO yKa3aHHas HopMma YIIK
VKpauHbl TOCTaBWJIa Ha IEPBOE MECTO
HMMEHHO 3allUTy JIMYHOCTH, YTO OpUEH-
THPYeT TPAaBOOXPAHUTENbHBIE OpPIraHbI
U CyIbl Ha MEPBOOUCPETHYIO M BaKHEH-
LIyl 3ajady — 3alldTy NpaB U CBOOOA
YeJI0BeKa U IpakJaHWHA. JTO TaKKe CBH-
JIETeNTBCTBYET O HAINYUK OOIIero 3BeHa —
[enel, KOTOphIe 3aKIOYaloTCsS B 3alUTe
MpaB ¥ HHTEPECOB JIHII, TOCTPAIABIIHNX OT
[IPaBOHAPYIIEHHUS, a TAKXKe TeX, KTO MOJ0-
3peBaeTcs WK OOBUHACTCS B COBEPLICHUH
npectyruienus. [lpu stom B YIIK Vkpa-
WHBI JOMOJHUTENBHO YKa3bIBAETCS, YTO
paccienoBaHue U cyneOHOe pacCMOTpeHHe
JIOJDKHO OBITH MPOBENEHO OBICTPO, B MOJI-
HOM 00beMe U OeCIIPUCTPACTHO.
3akperuieHre TOJTHOMOYHI IPOKypopa
B YTOJIOBHOM IIPOHM3BOJICTBE TAKKe MMEET
OTIPECNCHHBIE OTIMYMS B BBIIICYIOMS-
HYTBIX 3akoHax. HeoO0xoamMo oTMeTHTs,
4yTO IpOKypop, cortacHo YIIK PB, nane-
JIEH ropaszo 0osee IMUPOKUM JUANa30HOM
IIPaBOBBIX BO3MOXKHOCTEH 110 CPaBHEHUIO
¢ npenycmorpeHHbiMA B YIIK YkpauHsl
OT0 MHEHHE IOATBEPXKIACTCS I10JI0XKe-
nusmu cr. 34 YIIK PB, xotopas pemia-
MEHTHUPYET MOJIHOMOUMs MPOKypopa. Tax,
OCYIIECTBIISIE HAI30p 3a COONIOICHHEM
3aKOHHOCTH TIpH TIPOM3BOICTBE IIpeIBa-
PHUTENHHOTO CIEACTBHS M JO3HAHUS, TPO-
Kypop YHOIHOMOYEH IPUMEHSTh, H3Me-
HATh WM OTMEHSATH MEpHl IIPEeCeYeHUst
10 YTOJNOBHBIM JeJlaM, HaXOJSIIIMCS
B IPOM3BOJICTBE Y HHIKECTOALLETO MPOKY-
popa, IpoIeBaTh CPOK COMNEPHKAHUS O[]
CTpaXke, IOMAIlIHEro apecTa, CpPoK pac-
CMOTpEHUsI 3asiBJICHH M COOOIICHHH O
MPECTYIUICHUH M CPOK IPEIBAPUTEIILHOTO
paccienoBaHus, a TAKKe pa3perarb OTBO-
JIbI © CAMOOTBO/Ib1. BEIOpaHHEII aKIIeHT Ha
9TUX TOJHOMOYHSAX OOBSICHSETCS CIley-
oumM: 1) ocTaibHBIE TIpaBa MPOKypopa
B 00IIEM CXOXXH C T€MH, KOTOpBIE 3aKpe-
wreHsl B YIIK Ykpaunsr; 2) nepedncien-
Hble npaBa B pamkax YIIK Ykpannsl otHe-

CEHbl K HMCKJIIOYUTEIBHBIM TTOJTHOMOYHSIM
cyqa, 4To CHOBA MOATBEpXkaaeT Ooiee 00b-
€MHBIH MpolIecCyalbHBIN CTaTyC MPOKYPO-
pa B Pecniybnuike Benapyce.

OcHoBaHus [UIsI Havasma JOCYIeOHOTO
paccienoBaHusi B YHOMSIHYTBIX 3aKOHax
HMMEIOT OTJIMYHS, HAa KOTOphIE HEOOXOAMMO
obparuth BHIMaHKE. Tak, B4. 1 cT. 214 YIIK
YKpauHbsl UAET peub O TOM, YTO CIIEIOBa-
Tenb, TPOKypop Oe3omiararenbHO, HO HE
TO3/HEE JIBA/IATH YETHIPEX YacoB ITOCIE
MOJIaYM 3asIBJICHUsS, COOOIICHHS O COBEp-
[IEHHOM YTOJIOBHOM TPaBOHAPYLICHUH KK
TOCJIe CAMOCTOSITEIIEHOTO BBISIBIICHHS UM U3
JIFOOOTO UCTOYHHKA OOCTOSITENBCTB, KOTOPBIE
MOTYT CBHJICTEIICTBOBaTh O COBEPIICHUH
YTOJIOBHOTO MPECTYIUICHNSI, 00sI3aH BHECTH
COOTBETCTBYIOIIE CBEACHHUA B EnuHBIL
peecTp H0CyneOHBIX PacCiIeOBaHNH, HAYATh
paccrienioBaHe W depe3 JBauarh JeThIpe
Yaca ¢ MOMEHTA BHECEHHS TaKUX CBEIICHUI
TPEIOCTABUTD 3asBUTENIO BBITHCKY 13 Enp-
HOTO peecTpa I0CYIeOHBIX PacCIIeIOBAHMI.

Ha mnpaxrtuke sta HOpMma jeicTByeT
CIICYIOIM 00pa3oM: CIIeIOBaTeNb, IPO-
Kypop oOsi3aHbl BHOCHTH CBefieHHs1 B Enu-
HBII peecTp JOCYIeOHBIX PaCcCiIeJOBaHHH 110
TF00OMY 3asIBIICHHIO O mpecTyruieHnd. OHI
JIUIIICHBI BO3MOXKHOCTH COOPATh IOKA3aTelh-
CTBA, MONTBEPIKAAIOIIIHE TEIECO00PA3HOCTh
3asIBJICHUS, 1O BHECEHUSI CBEJICHUH B PEECT.
B mporuBHOM citydae 3asBUTENH oOparia-
eTCsl C KaJlo0OH K CIIEZICTBEHHOMY CYIbE
Ha Oe3felicTBHE CIIeNOBaTeNs, MPOKypopa,
1 TOT CBOMM peIleHeM 00s136IBacT BHOCUTH
MH(DOPMALIMIO B PEECTp, TEM CaMbIM HauH-
Hasi JocyneOHoe paccienoBanue. B cBoro
04epesib, ITO MPUBOAUT K HEOOOCHOBAHHOMY
M30BITKY YTOJIOBHBIX MPOM3BOJICTB.

Anamuz YIIK Pb no3Bonsier monoxu-
TENIbHO OXapaKTepU30BaTh PETYIHPOBa-
HHE TIOJAOOHBIX B3aMMOOTHOIICHHH. Tak,
B1L 1 u. 1 ct. 167 YIIK Pb 3akpennieno, uto
OCHOBAHMSIMH U BO30YXKICHUS yTOJIOB-
HOTO JeNa SIBISIIOTCS HAJIMYUE TO0CTaTod-
HBIX JIaHHBIX, YKa3bIBAIOMINX HA TPH3HAKH
MIPECTYIUIEHHs, TIPH OTCYTCTBUH OOCTOSI-
TEJIbCTB, HCKIIIOYAIOLIUX ITPOU3BOACTBO
[0 YTOJOBHOMY Jeiny. TakuMm oOpazom,
3aKOHOJATeNb AaeT BOBMOKHOCTh Ha CO0-
CTBEHHOE YCMOTpPEHHE, KOTOpoe 0a3upyer-
Csl Ha HAJIMYUH [IOKA3aTeIbCTB, IPUHUMATH
peiiieHre O BO30YKACHHH YTOJIOBHOTO
nena. CTOMT OTMETHTh, YTO OTCYTCTBUE
BBIIIIEYTIOMSIHYTO UMITIEPAaTHBHOCTH MMe-
eT OoJBIIOe 3HAUYCHUE IS MIPAKTHIECKOI
JIeSITeTHHOCTH OPTaHOB MPOKYPAaTypHI.

OtnensHOE BHUMAaHHE ClenyeT oOpa-
TUTh Ha WHCTUTYT JO3HAaHWS B 3aKOHOJA-

TEJIbCTBAX JIBYX CTpaH. Tak, ecnu B Jieii-
ctyrouieM YIIK Pb yka3aHHbI HHCTUTYT
cymiecTByet naBHo, To 1 YIIK Ykpaunst
2012 r. oH sBIAETCS HOBEIUION U 1O CBOEH

CYTH PaJMKaJIbHO OTIMYAETCS OT JIO3HAHUS
B TIOHUMAaHUH YTOJIOBHO-IPOIIECCYAILHOTO
3aKoHOzIaTeNbcTBa PecyOnuku Benapyce.
B wactHocTH, ct. 186 YIIK Pb onpenenser,
YTO NPY HAJIMIUH TPU3HAKOB IIPECTYTUICHHUSI
OpraH JO3HaHUS TepPeiacT 3asBICHUE WITH
cooOIieHne ¢ coOpaHHBIMU MaTepHaJlaMU
MIPOBEPKH TI0 TIOZICIIEICTBEHHOCTH, OTIpeIe-
JleHHoM cT. 182 Hacrosimero Konmekca, v
B030ykIaeT yroioBHoe zieno (4. 1). [Tocne
BBITIOJIHEHUSI HEOTJIOXKHBIX CIICICTBEHHBIX
U JIPYrHX TpOLECCyabHBIX NEWCTBUH, HO
HE T03/IHEE JIECSATH CYTOK CO JIHS BO30YX-
JIeHHs] YTOJIOBHOTO Jiefia, OPraH JO3HAHUS
00s13aH TiepeIaTh JeNo ciemosarento (4. 3).
[IpuBeneHHbIE HOPMBI OYEHb CXOXKH C aHa-
jgornyHbiMu nosoxkeHuwsiMu  YIIK Vkpan-
Hbl 1960 I, B COOTBETCTBHU C KOTOPHIMU
JO3HaHWE — 3TO JIMIIb NepBOHAYAIIBHBII
3Tall yCTaHOBJICHUS OOBbEKTHBHON HMCTHHBI
B JIeJe, HE3aBUCHMO OT TSDKECTH IPECTy-
IUICHUS, U IO TIPOLIECTBUM JIECSTH CYTOK
B JIEJIO BCTYNAET CJIEI0BAaTeb, MOCIIE YEro
JIO3HaBaTeNb O053aH BBIIOIHATH HOpYyYe-
HUSL YKa3aHHOM MPOLIECCYanbHOM (UTYPBL
CyIIeCTBEHHO OTIMYACTCA  JIO3HAHHE
B Hamlell CTpaHe CONIACHO ITOJIOKEHISIM
3akona YkpamHbel «O BHECCHHH H3MEHE-
HUH B HEKOTOpBIE 3aKOHOIATEIbHBIE aKThI
‘YKpauHbI OTHOCHTENBHO YIIPOIIEHUS JIOCY-
NIeOHOTO paccielOBaHUs OTHEBHBIX Kare-
TOpUIl YTOJIOBHBIX IPaBOHAPYLIECHUID» OT
22 Hosi0pst 2018 1. (BcTymaer B iy 1 siHBa-
pst 2020 1), KOTOPBIM B YTOJIOBHO-TIPOLIECCY-
AIIbHBII 3aKOH BBOJIUTCS HHCTUTYT JO3HAHUS
[3]. Tak, mo3HaBarenb — ciyxeOHOE JIHIO
NoApasziesieHlst 03HaHus opraHa Harwo-
HAJIBHOW TIONHIMH, OpraHa Oe30IMacHOCTH,
Oprama, KOTOPBI OCYIIECTBISIET KOHTPOJIb
3a COONIONEGHUEM HAJIOTOBOTO 3aKOHOZA-
TenbCTBa, opraHa [ocymapcTBeHHOrO Gropo
paccrienoBaHuii B CIydasiX, YCTaHOBJICH-
HBIX OTUM KomekcoMm, yIoIHOMOYEHHOe
JIMLO HWHOTO TOJpPA3IeNeHus YKa3aHHbBIX
OpraHoB, YIOJHOMOYEHHOE, B Ipeernax
KOMIIETEHIIMH, TPEeIyCMOTPEHHOH  3TUM
Kozekcom, Ha ocyIiecTBIEHHE A0CYIEOHOrO
paccieoBaHusl 1O YIOJIOBHBIM IPOCTYII-
kaM (1. 4-1 4. 1 ct. 3 VIIK). To ectp yka-
3aHHBIM 3aKOH HE OTPAHWYMBAET JO3HAHWE
TG TIePBOHAYATBHBIMU CJIEICTBEHHBIMI
IEHCTBUSAME, a OOS3BIBAET JO3HABATEIIS
MPOBOJUTH TOJIHOLIEHHOE JOCYAeOHOE pac-
CIICZIOBAHME TI0 ONpPENEIEHHOW KaTeropyH
YTOJIOBHBIX TIPaBOHAPYIIIEHNH — YTOJIOBHBIM



npoctynkam. K nocnexnuM, B 4acTHOCTH,
OTHOCHUTCS IIPEIYCMOTPEHHOE YTOJIOBHBIM
KOJIGKCOM YKpauHbI JielicTBre (1w Oe3neii-
CTBHE), 32 COBEPLICHHE KOTOPOIO YCTAHOB-
JICHO OCHOBHOE Haka3zaHue B BHje IuTpada
B pa3Mmepe He Ooree TpEX ThICAY HeoOnara-
€MbIX HAJIOTOM MUHHMYMOB JIOXO/IOB TPaK-
TaH WM WHOE HaKa3aHWe, HE CBS3aHHOE
C JIUIIICHNEM CBOOOIIBL.

CylIeCTBeHHBIC ~ OTIIMYHSL  MMEET
CHCTEMa OpraHoB JIOCYAeOHOro paccierno-
BaHMA JIByX CTpaH. Tak, B COOTBETCTBUM
co cr. 182 VIIK Pb, npenBapurensHoe
CIIE/ICTBHE TI0 YTOJIOBHBIM JieJlaM O TIpe-
CTYIUICHUSX OCYLIECTBISIOT: CIIEJOBATENN
CrenctBeHHOro Komurera PecryOnuku
benapyck u cienoBarenan OpraHoB Iocy-
JapcTBEHHOH Oe3omacHoctu. Mcxoms u3
nonoxxenni ct. 216 YIIK Ykpaunsl, mocy-
JIeOHOE paccieIOBaHMe YTOIOBHBIX MPaBoO-
HapyIIeHUH OCYILIECTBIIOT: CIIEJOBATEIH
opraHoB HammoHansHOW monwimy; cieno-
BaTeJ M OpraHOB OE30MacCHOCTH; ClIeIoBaTe-
JIM OPraHOB TOCYJapCTBEHHOro Oropo pac-
CIIEZIOBAHMIL; neTekTHBbl HainoHansHOTO
AQHTHUKOPPYILHOHHOTO Oropo  YKpauHbI;
CIIC/IOBATENIM OPraHOB, OCYILECTBIIOIINX
KOHTPOJb 3a COOJNIOJICHHEM HAJIOTOBOTO
3aKOHOZATENBCTBA; CJIENIOBATENN OPraHOB
TocynapcTBEeHHOMN YrONOBHO-HUCTIONHHUTEb-
HOU ciry0b1 Ykpausbl. CriefyeT OTMETHUTb,
YTO TaKoe KOJMYECTBO OPraHOB JIOCYAeO-
HOTO pacCleOBaHMS JAIEKO HE BCeraa
crocoOcTByeT A(h(heKTHBHOMY pacciiesjoBa-
HHIO COBEPIIICHHBIX TPECTYIUICHHI U TIPH-
BJICUCHHIO MOJ03PEBAEMbIX JIMI] K OTBET-
CTBEHHOCTH. B naHHOM cityyae ObLIO Obl
LeNecO00Pa3HO ONTUMH3UPOBATh KOJIMYe-
CTBO OPraHOB JJOCYEOHOTO paccieIOBaHuUs
Y BBECTH CHELMAIU3ALHUIO CIIeJOBaTENeH.

Taroke crnenyeT OTMETHTb, YTO OIIpesie-
JICHHBIC OTIIMYHS UMEIOTCS B MEpax Ipece-
uenns. Tak, cormacuo 4. 2 ct. 116 YIIK Pb,
MepaMHU TIPeCceUeHUs IBISIFOTCS: 1) mosmmm-
CKa O HEBBIE3/le W HaUIEXKAIEeM ITOBE/Ie-
HUY; 2) IMYHOE IOPYUYUTENBCTBO; 3) Iepe-
Jlava JINIa, Ha KOTOPOE PacIpoCTPaHsIeTCst
CTaTyC BOCHHOCIYKAIEro, 10 HaOIo-
JICHHE KOMAaHJIOBaHHMS BOMHCKOH 4YacTy;
4) nepenaya HECOBEPILEHHOJETHETO IO
MIPUCMOTP; 5) 3aiior; 6) JOMAIIHUN apecT;
3aKIIIOYEHHUE TIOJ] CTPAXKY.

VIIK Vkpaunbsl comepxut 0Oosee
CKpPOMHBIM  IepedeHb Mep Ipecede-
Hus. CommacHo cr. 176 VIIK VYkpawunsi,
K MX YHCIy OTHOCATCS: 1) ymdaHOe 00s-
3aTeNbCTBO; 2) JUYHOE MOPYUHTEIHCTBO;
3) zamor; 4) momarmHUA apect; 5) comep-
JKaHUE I0J] CTpaxkeH.

Wrak, noanucka o HeBbIE3Ze W JHY-
HOe 0053aTeNIbCTBO SIBIAIOTCS JIOBOJIBHO
CXOXKMMH MEpPaMHU MpPECEUEHUs, OAHAKO
nocnenusis B YIIK Ykpaunsl Gonee nera-
m3upoBaHa 1o cpaBHenuio ¢ YIIK Pb.
Cornacuo cr. 179 VIIK Vkpaunsl, ecinu
JIUL0 HE WCTIONHAET 00S3aTesbCTBA, BO3-
JIO)KEHHBIE Ha HETO, KpoMe 6ojee CypoBoit
MepHl TPECEUCHUs,, K HEMy MOXET OBITH
NPUMEHEHO JIeHE)KHOE B3BICKAaHWE B pas-
Mmepe or 0,25 MHUHMMAaJIbHOTO MPOKHTOY-
HOTO YPOBHSI JUISl TPYIOCIIOCOOHBIX JIMIL 10
2-x Takux pasmepos. Kpome Toro, B 3101
CTaTb€ YKa3bIBAETCS, 332 KEM 3aKpEILIEH
KOHTPOJIb 33 HUCIIOJHEHUEM 3TOH Mephl
MpecedyeHNs: 3a CIIeOBaTelieM, a €ciH
MPOU3BOACTBO B CYJIE, TO 3a IPOKYPOPOM.
TTomoOHBIX TOJOXKEHUH U YHOMHHAHUH O
Hux HeT B cT. 120 VIIK benapycu.

Uro KacaeTcst mepefadr HeCOBEPIIICH-
HOJIETHETO II07] MPUCMOTP, TO HEOOXOAu-
MO 3aMETHTh, YTO JaHHOE ITOJIOXKEHHE He
MpeyCMOTPEHO B TIepedHe Mep Ipecede-
Husl, 3aKperuieHHbIX B cT. 176 VIIK Vkpa-
UHBI, OJHAKO COJEP)KUTCS B OTAEJIBHOM
I71aBe, MOCBSIIEHHON yrOJIOBHOMY ITPOU3-
BOJCTBY OTHOCHTENIBHO HECOBEPILIEHHO-
netHux. CofepikaHue yKa3aHHBIX NTOJI0XKe-
HHH MOJTHOCTBIO TyOJIMPYeTCsi, YTO BHOBB
MOIYEPKUBAET CXOXKECTh MEP MPECEUCHHS
B YIIK Vkpauns! u YIIK PB.

3ajor Kak BHUJ MEpHl IPECEUCHUS
NperycMOTpeH B 00omx 3akoHax. [Ipume-
yaTeabHO, YTO coriacHo 4. 1 ct. 124 YIIK
PB, 3anoroBelM HMMyIIECTBOM MOTYT
BBICTYTIATh JICHE)KHBIE CPEJICTBA, LIEHHBIE
Oymaru, IIeHHOCTH, HU4eM He 00peMeHeH-
HBIE U HE UCKIIFOUEHHBIE U3 TPa’kAaHCKOTO
000poTa, MHOE JBHKUMOE U HEJIBHKUMOE
UMYILECTBO, MpPUHAAJIENKAIIES 3aloro-
JIaTeNI0 Ha IpaBe YaCTHOH COOCTBEHHO-
ctu. B cBolo ouepenb, B COOTBETCTBUU
c 4. 1 ct. 182 VIIK Vkpauusl, 00beKTOM
3aJ0ra MOTYT OBITH HCKJIIOUYUTEIFHO
JIeHe)XHBIE cpesicTBa. Bo Bcex MHBIX acmiek-
Tax yKa3zaHHas Mepa MpecedeHHs, IPeLyc-
MOTpEHHas B 000MX YIIOMSHYTHIX 3aKOHAX,
HE UMEET SIPKO BBIPAXKEHHBIX OTIMYHI.

Mepa npecedeHuss B BHIE JOMAIIHETO
apecra, comacHo YIIK Pb, npemycmarpu-
BaeT BO3MOXKHOCTb IIPUMEHEHHs] UHBIX Mep,
KaK B OT/JENBHOCTH, TaK U B UX COBOKYIIHO-
CTH, Cpelu KOTOPBIX: 3alpeT Ha BBIXOI M3
SKHJIUIIA TIOJTHOCTBIO WM B OIPENENICHHOE
BpEMs; 3alpeT Ha Tele()OHHbBIE ePEroBOpHI,
OTIIPaBKY KOPPECIOHACHIMH 1 NCHIOIb30Ba-
HHE CPEJICTB CBSI3H, 32 HCKITIOYEHHEM IIpesi-
YCMOTpEHHBIX CITy4aeB; 3alpeT Ha oOIeHne
C OTIpe/IeITeHHBIMH JIMLIAMH U TIPHEM KOTO OBI
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TO HU ObLIO y ce0sl; NPUMEHEHUE JIEKTPOH-
HBIX CPEJICTB KOHTPOJISL; BO3JIOKEHHE 00513aH-
HOCTH OTBEYaTh Ha KOHTPOJIbHBIE TeNe()OH-
HBbIE 3BOHKH WM UHBIE CUTHAJIBI KOHTPOJIS,
3BOHHTH MO TeNe(OHY WM JIMYHO SBJISTHCS
B OINIPEJENICHHOE BPEMsI B OpraH JO3HAHUS
WU IPYTOi OpraH, OCYIICCTBIIIONIMI Hall-
30p 3a TOBEJIECHHWEM IIOJI03PEBAEMOTO HITH
OOBHHSIEMOT0; YCTaHOBJICHHE HAOMIONEHUS
3a TI0JJ03PEBAEMBIM I OOBHHSEMBIM HITH
€ro JKWJIMIIEM, OXPAaHOW €ro JKWIbS WIH
OTBEJICHHOTO €My B YKIJIMILE TOMEIICHUS; &
TaKOKe IPYTHX NMOJOOHBIX Mep, obecreurBa-
IOIIUX HaJUIeXKAIlee MOBEIEHHE U U300
OT 00I1IeCTBa MOI03PEBAEMOT0, OOBHHSIEMO-
ro (4. 2 ct. 125 VIIK PB). Hekortopsie u3
YKa3aHHBIX BCIIOMOTATEbHBIX Mep Mpen-
ycMoTpeHs! 1 B 4. 5 cT. 194 VIIK Vkpaunsi,
Cpemy KOTOPBIX: BO3IAEP)KaHHE OT OOIICHUS
C JIMLOM, OMNPENETEHHBIM CJIEICTBEHHBIM
cynbéit, cymoM, oo ke olIeHre Ha ycIo-
BUSIX, OTIPEICITICHHBIX FMH XKe.

B ommune or ykazsaHHOH HOPMEL,
B cT. 181 VIIK Vkpaunsl, koTopas pery-
JHMpPYeT JaHHYIO Mepy NPECEUeHus], IpsiMO
TIPELyCMOTPEH CPOK MPUMEHEHHsI JOMaIll-
HEro apecTa, KOTOPbI HE MOXXET MPEBbI-
1iath JIByX MECSLEB, a B Cllydyae HeoOxo-
JMMOCTH €ro TpOJIeHHs] OOIIMH CPOK He
MOKET IPEBBIIATH IIECTU MECSILIEB.

Kpome Toro, B4. 2 ct. 181 VIIK Ykpan-
HBI 3aKpETUIEHO, YTO 3Ta Mepa IPeCcedeHust
MOXKET OBITH MPUMEHEHa HCKIIIOUUTEIEHO
B OTHOIIICHHH TTOJJ03PEBAEMOT0 M OOBH-
HSIEMOTO B COBEPIIECHHUH TIPECTYIICHUS, 3a
KOTOPOE 3aKOHOM TIPEAyCMOTPEHO HaKa3a-
HHE B BUJIE JIMILECHUS CBOOO/BI.

Haubonee cypoBoii Mepoii npecedeHus
SIBIISIETCS COZIepyKaHue Moy cTpaxeil. B 060-
HX 3aKOHAX IPETyCMOTPEHbI YCIOBHUS €€
TIPUMEHEHHsI, 0COOEHHOCTH, CPOK COIeprKa-
HUs IO, CTPaKel U MOPSAAOK UX IPOUICHUS.
OTIMYUTENBHON YepTOil SIBISAETCST TO, YTO
comacHo 4. 4 c1. 183 YIIK Ykpawnsl, cyq
B ONpEZIETICHHBIX CIIyJasX MOXET Ormpere-
JIMTH pa3Mep 3ayora, TeM CaMbIM MO3BOJISISL
YeloBeKy MpeObIBaTh Ha CBOOOZIE, OTHAKO
€ci OH He OyJIeT BBIIOIHATH BO3JIOXKECHHbIE
Ha Hero OOS3aHHOCTH, 3TH JEHBIW OymyT
B3BICKaHBl B T'OCYIAPCTBEHHBIH OOMKET, a
caM OH Oy/IeT TIOMEIIIEH MO CTPaxy.

BbiBoabl. AHaIU3 HEKOTOPBIX MPaBO-
BBIX MHCTHTYTOB, IPEAYCMOTPEHHBIX KaK
B YIIK Vkpaunsl, tak u YIIK Pb, mo3Bo-
JISICT BBLICIUTH OOIIME M OTINYUTEIbHbBIC
ToToXkeHus KoziekcoB. Heo6xomumo orme-
TUTh, YTO HekoTopble mosoxkeHus YIIK
PB cremoBano GBI I03aMMCTBOBAaTh YKpa-
HWHCKOMY 3aKOHOJATENI0, TTOCKOJIBKY 3TO
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Moo Obl CHOCOOCTBOBATh YCTPaHEHUIO
po0eM, BO3HUKAIOLIMX B MPAKTUKE TPHU-
MEHEHMsI TIOJOXKEHHH YTOJIOBHOTO IIpO-
LieCCyaIbHOTO 3aKoHa. Peub, B yacTHOCTH,
HAET O PacUIMPEeHUU MOTHOMOUHUH MPOKY-
popa Ha CTaauM J0CyA€OHOro paccieno-
BaHUs, & TAKKE ONTUMU3ALUU CHCTEMBI
OpPraHoB JOCYIEOHOTO  paccielOBaHMS.
Bmecte ¢ TeM HEOOXOOMMO OTMETHTH
n HoBesubl YIIK Vkpaunsl. I1o3uTHBHEIM,
B YAaCTHOCTH, SIBJISICTCS BBEACHUE UHCTUTY-
Ta JI03HAHUS MO YTOIOBHBIM IIPOCTYIKAM.

Takum obpazom, U3JI0/KEHHBIE
B pe3ynbTare NpPOBEICHHOIO HCCIEA0Ba-
HUS MIPEUIOKEHHs SIBIISIIOTCSL pacCyskie-
HUSIMU aBTOpa U HE MPETEHAYIOT Ha IpHU-
3HaHHE €IUHCTBEHHO MpaBWibHbIMU. Ha
BOIIPOC O TOM, KAKUEC UHCTUTYTHI U HOPMBI
YTOJIOBHO-TIPOLIECCYANBHOIO  3aKOHOZA-
TENbCTBA CIIEAYET PAa3BUBaTh, 4 KAKHE TpPe-
OyIOT M3MEHEHHH U JIOTIOTHEHUH, OTBETUT
JIUILB PAKTUKA UX IPUMECHEHUS.
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AHHOTAIUA

B crarbe npoanan3upoBaHbl Hay4YHbIE KOHIEIIIIMU U IIPABOBbIE I1OJI0KEHHUS, TI03BO-
JISIFOLINE ONpPEAENUTh O0COOCHHOCTH aIMHHUCTPATHBHO-NPABOBOTO CTaTyca IOCPEX-
HHKOB MEXIY OpraHaMy NpHBaTHU3allMM M NOKyHaredsMu B cdepe mpuBaTH3aIyu.
PaccMOTpeHbl OTIIMUMTENIbHBIE YEPThl PABOBOTO CTATyCa aIMHUHUCTPATOPA CHCTEMBbI
“ProZorro” u onepaTopoB 3IEKTPOHHBIX IUIOMAI0K, CHOPMYITHPOBAHEI aBTOPCKHE TIPH-
3HaKHM MX aJIMHHHCTPATHBHO-IIPABOBOTO CTaTyca, ONpeeIeHbl NePCIeKTUBBI UX JIETH-
TUMALMH.

KitroueBble c10Ba: mpuBaTH3aIis, aIMIHACTPAaTUBHO-TIPABOBOI CTaTyc, OIeparop
QJIEKTPOHHOW TUIOIIAJIKH, aJMHUHHUCTPATOP cUCTeMBI “‘ProZorro”, opraHel mpuBaTh3a-
LI1H, aJIMHHUCTPATUBHO-IIPABOBbIC OTHOLICHMSI.
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SUMMARY
The article analyzes the scientific concepts and legal provisions that allow to
determine the features of the administrative-legal status of intermediaries between
privatization bodies and buyers in the field of privatization. The distinctive features of
the legal status of the “ProZorro” system administrator and the operators of electronic
platforms are considered, the author’s features of their administrative and legal status are

formulated and the prospects of their legitimation are determined.
Key words: privatization, administrative and legal status, operator, administrator,
“ProZorro” system, privatization bodies, administrative and legal relations.

IMocranoBka nmpodjemsbl. Haunnas
¢ 1992 r. mo 2018 r. B Ykpaune npu-
BaTM3MpPOBaHO Oojee cTa TPUALATH
TpeX ThICSAY 0OBEKTOB: IBAALATH EBATh
THICSY BOCEMBCOT MATHACCIT JCBATH
00BEKTOB TOCYHapCTBEHHON  (HOpMEL
COOCTBEHHOCTH M CTO TPH THICSYU TPH-
cTa LIECTHIECAT YeThlpe 00BEKTa KOM-
MYHaJbHOH COOCTBEHHOCTH. B TeueHue
2018 1. rocymapcTBeHHYIO popmy coO-
CTBEHHOCTH M3MEHMWJIM JBECTH COPOK
NeBATh OOBEKTOB mpuBaru3auuu [6],
B sHBape — mapte 2019 . — cTto nBan-
aTh mecTh 00bekToB [3]. B obmem HA
2019 r. 3amIaHWPOBAHO OCYIIECTBHUTH
MPUBATH3AINIO JBAAIATH OJHOTO 00B-
eKTa OONBIION MpUBATH3AINH TOCYAap-
CTBEHHOI cobctBenHoctH [13] u cemu-

COT JIEBSHOCTO IBYX OOBEKTOB Malloi
npuBaruzanuu [11].

VYpoBeHb pa3BUTHS WH(OPMAIUOH-
HO-TEJICKOMMYHUKAIlHOHHBIX CHCTEM
B YKpaumHe IO3BOJICT HCIHOJIB30BaTh HX
B IIPUBATHU3AIIMOHHOM IpoIecce Ul pac-
IIMPEHUs KpyTa MOTEHINAIBHBIX TIOKYTIa-
TeNel, HeUTpaaM3alui KOPPYHNLIMOHHBIX
PHCKOB, ONEPaTHBHOIO M3MEHEHUS LIECHBI
B 3aBUCHMOCTH OT CIIpoca Ha OOBEKTHI
NPUBATU3ALUKN U 00ECIICUEHUsI BBICOKOTO
YPOBHSI TOCTYIUIGHHS B TOCYJapCTBEH-
HbII OromkeT. JlelCTBYONMMM 3aKOHO/A-
TENBCTBOM YKpawWHBI 0c00ast poib B IMPO-
1ecce NMpUBATH3ALMU OTBEEHA CHUCTEME
“ProZorro”.

B cBs13u ¢ npunATHEM 3aKoHa YKpau-
Hbl «O IIPUBATHU3ALMHU TOCYIAPCTBEHHOTO



1 KOMMYHaJIbHOTO umyuectBa» B 2018 .
AKTHBH3HPOBAINCH OTHOLICHUS B cdepe
Majol mpuBatu3anuu. Tak, KOJIUYECTBO
YYaCTHHUKOB ayKIIMOHOB I10 MPOAAXe 00b-
€KTOB MaJIoil NpHMBAaTU3aLUK COCTABUIIO
IIECTh C TOJOBMHOM THICSY, MPU STOM
MaKCHMaJIbHOE KOJMYECTBO yYaCTHHKOB,
NPUHUMABIIHNX YYacTHE B OHOM ayKI[HO-
HE — TpUALATh [Tk, KomryecTBo mpoaax
B cucreMme “ProZorro” B Teuenue 2018 —
6,6 Teicsam [5]. Ipomaxu B “ProZorro”
obecrieynBaeT Takas KaTeropusi cyObek-
TOB, KaK IIOCPEIHUKH MEXIy IIOKyIa-
TENSIMA M OpraHaMM NpHBaTu3anuu. Mx
NpaBoBOii cTaryc B cepe NpUBaTU3ALUN
cefiyac  SABISIETCS  HEUCCIIEIOBAaHHBIM,
MOCKOJIbKY OHH IPUCOETHHUINCH K aMH-
HHCTPAaTHBHO-TIPABOBBIM  OTHOILCHHUSIM
B 3TOH cepe Tonpko B 2018 .
[MpenmnoceuTKaMu it BOSHUKHOBEHHS
9TOM KaTErOpHUH y4aCTHUKOB aIMUHHICTpa-
THUBHO-TIPABOBBIX OTHOLICHHH B cdepe
MPUBATU3AINH, KOTOPbIE MPEIOCTABISIOT
HEKOTOpBIC NPHUBAaTU3ALMOHHBIC YCIIYI'H
U SBISIIOTCS aKTHBHBIMH Y4aCTHHKaMH
NPUBATU3ALMOHHBIX MPOLENYp, Ha JTaIe
MPOBEJICHUS JIEKTPOHHOTO ayKI[MOHA Ha
0a3e DNEKTPOHHON TOProBOWM CHCTEMBI
ObUT psil TAKUX HEPEIICHHBIX MPOOIeM:
OTCYTCTBHE COBPEMEHHBIX TEXHOJOTHI
NpOAaXH OOBEKTOB; OTCYTCTBHE YHH(DU-
Kalli{ U KOHTPOJIA 32 OOJBIINM KOJIHYe-
CTBOM OPraHM3aTOPOB TOPTOB, KaXKIbIH 13
KOTOPBIX (DYHKIIHOHUPOBAI MO COOCTBEH-
HBIM TIpaBUJIAM; W3-32 OTCYTCTBHS €/H-
HOH CHCTEMBI IPOJIa’KH TOCYJapCTBEHHO-
ro U KOMMYHaJbHOTO HMMYILECTBA OBLIO
HAKOIUICHO OOJIbIIOE KOJIMYECTBO HEJUK-
BUJIHOTO U HENPOQUIBHOTO MMYILECTBa,
Ha COJEp)KaHWE KOTOPOro TPaTUIIUChH
3HAYUTEJbHBIE CYMMBI I'OCYIAPCTBEHHBIX
CPEICTB W CPEICTB MECTHBIX OIOKe-
TOB; HEIPHOBUIBHBIC TIPEATIPUATUS ObLTH
JIUIIEHB BO3MOXXHOCTH OOHOBISTH COO-
CTBEHHBIC TEXHHUYECKHE PECYpPCHI; H3-3a
HEOCBEJIOMIICHHOCTH IIHPOKOTO Kpyra
MOTCHIUAIBHBIX MOKyMaTejaed JOCTyI
K IIOKYIIKE 00bEKTOB PUBATH3ALUH UMEJ
Y3KHH Kpyr cyObeKTOB; ObLI OrpaHHYeH
JIOCTYII HHOCTPAHHBIX HHBECTOPOB K TOP-
raMm Mo peaju3alMud TOCyIapCTBEHHOTO
U KOMMYHaJBbHOTO MMYILIECTBA; Y Opra-
HH3aTOPOB TOPTOB OTCYTCTBOBAJIH TEXHH-
4YeCcKHe U NpodecCHOHANBHBIC BO3MOXK-
HOCTH st obecrieueHust 3PPEKTUBHOTO
MPOBEICHUS ANIEKTPOHHBIX TOPTOB M MaK-
CHMH3ALUK TMOCTYIJICHHH OT MPOIAKH;
OBUTH TEXHHYECKUE MPOOJIEMBI C TOCTY-
MOM K TOpram, HEpPaBeHCTBOM JIOCTYyIIa

K KOHKPETHBIM TOpPTraM, B KOTOPBIX Hpe-
UMYIIECTBEHHO  yYacCTBOBAJIH  TOJBKO
KIIMEHTBI UX KOHKPETHOTO OPraHu3aTopa;
orcyTcTBHe 3(PHEKTHBHOTO  KOHTPOJIS
Y MOHUTOPHUHTA IO Pe3yJabTaTaM ayKI[HO-
HOB MPUBOAMIIO K HEAOCTATOUHOMY YPOB-
HIO aHAJINTHYECKOW MH(OpMaIuu 00 nUx
3¢ GeKTUBHOCTH. YKa3aHHBIE MPOOIEMbI
Ha MPAKTHUKE CBOAWIN K MUHHMYMY KO-
HOMHYECKUA M COUMAIBHBIN 3(QEeKT oT
MPOBEICHUST TpHUBaTH3alMH. B pe3yns-
Tare Obula BBejeHa cucrema ‘“‘ProZorro.
Ilpomaxkn», u Takas KaTeropusi ydact-
HUKOB aJIMUHHCTPATHBHO-TIPABOBBIX
OTHOIICHUI B chepe MpUBATH3ALNH, KAK
MOCPEHUKHU, MPEACTaBICHHbIC aMHHH-
CTPATOPOM ITO CHCTEMBI U OTIEPaTOpaMU
ANIEKTPOHHBIX Momanok. CoBpeMeHHOE
YKPamHCKOE 3aKOHOAATENIbCTBO  YETKO
HE OTpeNeNsieT UX MPaBOBOW CTaTyC Kak
YYaCTHUKOB  aAMHUHHCTPAaTHBHO-IIPABO-
BBIX OTHOILICHUI B 3TOU cepe.

Ilenbro u 3agaveid CcTaTbM SBIISCT-
Csl ONpe/ieNieHHe OCHOBHBIX IPHU3HAKOB
MOHATHA  «aJMHHUCTPATHBHO-IIPABOBOM
CTaTyc TOCPEIHUKOB B cepe mpuBaTu-
3alUU», BBIICHCHHUE €ro CONepKaHHUs Ha
OCHOBE aHaJln3a CYIISCTBYIOIIUX Hayd-
HBIX KOHIEMIU#, GopMyarpOBaHHUEe MPH-
3HAKOB aIMIHHACTPATUBHO-IIPABOBOTO
cTaryca aAMUHHCTpaTopa cucTeMsl “Pro-
Zorro.Ilpogaxxu» u oneparopa 3J€KTPOH-
HOH IUIOIIAJIKH, a TaKKe OIpeAeIeHue
MEePCIIEKTUB MX HOPMATHBHOTO 3aKperuie-
HUSL.

CocTtosinue uccjexoBanusi. Bonpoc
aJMHUHUCTPAaTHBHO-TIPABOBOTO  CTaTyca
pa3IMYHBIX YYaCTHUKOB aIMHHHUCTpA-
TUBHO-MIPABOBBIX OTHOLICHUU HCCIIe-
JIOBaJIM Takhe ydeHble: B. ABepbsHOB,
B. Konmaxkos, /. baxpax, T. Mauenuxk,
10. Crapunos u apyrue. Bonpoc agmu-
HUCTPATUBHO-IIPABOBOTO CTATyca ydacT-
HUKOB MalloOi TPHUBATHU3AIIMH B HOBBIX
YCIIOBHSIX J€TAIBHO paccMoTpeH A. Pas-
TOHOM. DTHUM XK€ YICHBIM IOIHST BOIIPOC
0 TIPaBOBOM CTaryce HOBBIX YydacT-
HUKOB aJIMUHUCTPATHBHO-TTPABOBBIX
OTHOWIEHWH B cdepe NpUBaTU3AIUM,
MPEIyCMOTPEHHBIX 3aKOHOM YKpaWHBI
«O mpuBaTtM3alUK  TOCYIapCTBEHHO-
ro U KOMMYHaJIbHOTO umymectBa [18].
OnHako aIMUHUCTPATUBHO-TIPABOBOI
CTaTyC MOCPEIHUKOB MEXAY OpraHamu
MpUBaTH3AIMM ¥ TOKYNaTeNsIMHA eIle
TpeOyeT MOTOIHUTEIHHOTO H3YYCHUS
C LENbI0 YHOPSAOUEHHS MX OTHOIIEHHH
¢ cy0beKkTaMu ITyOIMYHOTO YIIpaBICHHS
U TIOKYTIaTeIISIMU.
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H3n0:keHne OCHOBHOTO MaTepHa-
Ja. CormacHo cr. 15 3akona VYkpauHbI
«O mpuBaTH3amMM TOCYJapCTBEHHOTO
W KOMMYHAQJIBHOTO HMYIIECTBa», O00B-
eKTHl MaJIOH NPHUBATH3AINH TIPOAAIOTCS
HCKITIOYHTENIFHO Ha JIIEKTPOHHBIX ayK-
LMOHaX. B cooTBETCTBUM C MMOCTaHOBIIE-
Huem Kabunera MuHHCTPOB VYKpauHBI
Ne 433 ot 10 mast 2018 1. «O6 yTBepxkae-
Huu [lopsiaxa orGopa orneparopoB 3Jek-
TPOHHBIX IUIOLIAJOK JUIs OpraHU3aLluu
MIPOBEACHHUS SIEKTPOHHBIX ayKIIMOHOB 110
poaaxe 00bEKTOB MaJIOH TPUBATH3AIINH,
aBTOPHU3AIMU BJIEKTPOHHBIX IUIOMIA0K
W OTpeleNeHus agMHHUCTPATOpa 3JIeK-
TPOHHOM TOPrOBOM CUCTEMBL», OIIPEACICH
aJIMUHHACTPATOp  AIIEKTPOHHO-TOPTOBOM
CHCTEMBI, KOTOPBIM CTaJIO TOCYJapCTBEH-
Hoe mnpennpusitue «IIposoppo. Ilpoxa-
*m». HermocpencTseHHo 3ToMy Hpearnpu-
ATUIO TepelaHa 3JIEeKTPOHHAs TOProBast
cuctema “ProZorro.Ilpopaxu», mo xKoTo-
poii B HacTosIIee BpEMsI OCYLIECTBISIETCS
TIPUBATH3AIMSL.

JUis meranm3anuu mpolecca IpUBa-
TH3aLMK 00BEKTOB Majoil MpHBaTHU3ALUH
yepe3 ayknuoHel Kabuner MuHHCTpPOB
VYkpauns! yrBepaun Ilopsnok nposene-
HUSl ayKIIMOHOB IO TpoJake OOBEKTOB
Maioil mpuBarm3anuu [16]. DTOT HOKY-
MEHT COJEpPXHT JIETaJbHOE OIHCAHUE
IpoLeyp, HauMHAs OT 3aBelCHUS 00b-
exkToB (JlotoB) B cucremy “ProZorro.
IIponaxxu», mpoBeAEHHE 3EKTPOHHBIX
ayKIMOHOB M 3aKaHUMBas OINpEAeICHUEM
nobeautens, pasMepa ¥ MOpsAKA ILUIAThI
3a yuactue B HeM. Kpome Toro, Kabune-
TOM MUHUCTPOB VYKpauHBI YTBEPKICH
Ilopsimox oTOopa W aBTOpU3ALUU DIIEK-
TPOHHBIX IUIOMAAOK JUIS IPOBEICHUS
JJIEKTPOHHBIX AyKIHOHOB MAaJIOW TIpH-
Baru3auuu [15] u mpaBuia mpo3pavHoi
IIPOAAXXH HEOONBIINX TOCYAapPCTBEHHBIX
TIPEANPHUATHH U KOMITAHUHA CO 3HAYUTENb-
HOW JoNel ToCyAapCTBEHHOTO KaluTala.
5 ntons 2018 . BCTYIWIU B CUITY YTBEPXK-
nennble KabuneroM MUHHCTPOB TpaBHia
MIPO3pa4yHON MPOIAKK HEOOJBLIMX TOCY-
JApCTBEHHBIX IPEANPUATHH M KOMIAaHUI
CO 3HAYMTEIBHOU AOJIEH TOCYNapCTBEH-
Horo KanuTana. Takum oOpa3oM, MOJIHO-
CTbI0 c(hOPMHUPOBAHA HOpPMATHBHas 0a3a,
HeoOXouMast I cTapTa B YKpauHe Tpo-
rpaMMbl MaJloi npuBatuzarmu [20].

Ha cerognst cucrema “ProZorro.Ilpo-
Ja)kW» COCTOMT W3 IBYyX ypoBHeH. Ilep-
BBIH YpOBEHb — 3TO LIEHTpajibHas Oa3a
JaHHBIX, B KOTOPOH IPOUCXOIST BCE
TpaH3aKIUH U XPaHATCS BCE JJAaHHBIE; 3Ty
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0a3y JJaHHBIX KOHTPOJIUPYET FOCYAapCTBO.
Bropoii ypoBeHb — 3T0 00JIbIIOE KONTHYE-
CTBO KOMMEPUYECKHX U IOCYAapCTBEHHBIX
9NIEKTPOHHBIX IUIOLIAJI0K, NPUCOEANHEH-
HBIX K 0a3e JaHHBIX, KOTOpPbIC SIBISIOT-
Csl IO CyTH areHTaMu WM OpOKepam,
npomgaBnamu. [lnomanku obecreunBaroT
MapKeTHHTOBBIE MEPONPUSATHS, IpPUBIIE-
Kasi ToKymnareneif [8].

Ipouece mpuBaTH3allMU COCTOUT M3
ciemyromux JTanos: 1) ¢dopMmupoBaHue
U yTBEPIKACHHE IIepeuHs 00BbEKTOB MaJIOH
MIPUBATHU3AIMH U €70 OITyOJIMKOBaHHUE, YTO
cnenano 27 mapta 2018 . @oHgom rocy-
JAPCTBEHHOTO WMYIIECTBA, W3JaH IpU-
ka3 Ne 447 «O0 yTBepxIeHUU MepevHeit
00BEKTOB MaJIoil MpPUBATH3ALMH, HOJUIE-
amux mpuBarusanuu B 2018 ©y» [12];
2) pa3mMerenue nepedns B cucreme “Pro-
Zorro.Ilponaxkn»; 3) IpUHATHE PELICHUT
0 MIPHUBATHU3AI[MHA OTHOCHUTEIHHO KaXKJOTO
00beKTa IyTeM BBIIAYHd COOTBETCTBYIO-
1IEro NpHKa3a OPraHoOM TOCYJapCTBEHHOM
BJIACTH WJIM FOCYAaPCTBEHHBIM IPENpHUs-
THEM WIN NIPUHATHA PELICHHs O IPUBATH-
3aIlu1 MECTHBIM coBeToM. Hampumep, uro
KacaeTcsl IPUBATU3aLMH TOCYJapCTBEHHO-
ro MMYIIECTBA, JUIl TAKOTO OTYYXKICHHS
B TEUCHHME JICCATH JIHEH CO JHS MPUHSATHS
COOTBETCTBYIOILETO PELIEHHs CO31aeTcs
AyKIIMOHHAsI KOMHCCHS, KOTOpasi, Cpemu
BCEr0 IIPOYETO, OIpPEAENAET CTapTOBYIO
LIEHy 00BEKTa M OCYIIECTBIAET IPOBEP-
Ky PEerucTpaiyy 1npaB coOCTBEHHOCTH Ha
HMYILECTBO U, €CIIM TaKOE NPAaBO HE PEru-
CTPHPOBAJIOCH B YCTAHOBJICHHOM 3aKO-
HOM TIOpSJIKE, OCYILIECTBISIET perucrpa-
LU0 TpaBa coOCTBeHHOCTH. [lonokeHue
0 JEeATEeIbHOCTH AyKIMOHHOW KOMHCCHH
JUISL TIPOJaKH OOBEKTOB MaJlOH IpHBa-
TH3aLMK YTBEPXKAEHO mNpukazoM DoHna
TOCYJapCTBEHHOTO MMYIIECTBA YKPAaUHbI
Ne 486 ot 6 anpens 2018 1. [14]; 4) mpo-
BEACHHE WHBEHTAPH3ALUN HMYIIECTBA
U €r0 OLEHKU B COOTBETCTBUH C 3aKOHO-
JaTeIbCTBOM; 5) yTBEp)KICHHE YCIIOBUH
MpoJlaK OOBEKTOB NpPUBATH3AINH, pa3-
pabOTaHHBIX ayKIMOHHOW KOMHCCHEH;
6) myOnuKarys THPOPMAIIMOHHOTO CO00-
menus B cucreme “ProZorro.Ilponaxu»;
7) mpoBeleHHE ayKIMOHA, 3aKJII4YeHHE
JIoroBopa Kyriu-mponaaxu [10].

bnarogapss 4YeTko  MPONUCAHHOMY
Ha 3aKOHOJATEIbHOM YPOBHE MEXaHU3-
My IMpPHUBaTU3AIMH U YK€ JIeHCTByIOmeit
CHCTEME DJIEKTPOHHBIX TOPTOBBIX IIJIO-
[1aJJ0K 3HAYUTEIBHBIM IPENMYIIECTBOM
pedopMms B chepe oTayx)IeHHsT 00BEKTOB
MAaJIOH TIPUBATH3ALNH SBIISIETCS TIPO3pad-

HOCTb M OTKPBITOCTb BCEro Ipolecca
MPUBATU3AINH, YTO CIIOCOOCTBYET MUHH-
MH3aLHH KOPPYILIUOHHBIX PUCKOB.

®DoHJ| rOCyIapCTBEHHOTO UMYIIECTBA
VYKpauHbl ONpENeIHiI W OMyOIMKOBa
6onee 600 oOBEKTOB 1O Bcell CTpaHe,
KOTOpble OyayT NpoAaBaThCsi B paMKax
OporpaMMbl  Majloldl  IpPHBaTU3ALUH
B 2018 r. [20]. ITo cocTostHMIO Ha KOHeI]
2018 1. B peecTp Majoil MpHBaTH3ALUI
nobasneno 972 obwvekra. OOmiee koiH-
YeCTBO OOBSIBICHHBIX ayKIIMOHOB — 513,
o01as HavaJibHas LIeHa MPOJAXKH 110 00b-
SIBJIEHHBIM 00BbEKTaM cocTaBiseT 384 MitH
674 toIC. TpH. DOHIIOM rOCYAAPCTBEHHOTO
UMyILIECTBa YKPauHbl ¥ €ro PerHOHallb-
HBIMU OT/CIEHUsIMU 00BsIBICHO 369 ayk-
LIHOHOB, O0IIas HayajibHas L[EHa HpoJa-
xu — 242 muH 404 THIC. TpH. Opranamun
MECTHOTO CaMOYIPaBJICHHS OOBSBICHO
144 aykuuoHna, oOmiasi HadajbHas II€HA
niponak — 142 mura 280 THIC. rpH. [IpoBe-
neHo 89 ycCIemHbIX ayKIMOHOB, OXHIae-
Mas cymma joxona — 117 mun 761 ThIC.
rpH. YcremHsle aykuuoHsl PoHna rocy-
JIapCTBEHHOIO UMYIIECTBA YKpauHsbl — 54,
Ha cymmy 48 miH 823 ThIC. TpH. Ycmen-
HbIE ayKLHOHbI OPIaHOB MECTHOTO CaMO-
ympaeiaeaus — 35, HA cymmy 68 MIH
937 THIC. TPH [8].

Takum 00pa3zoM, B paMKax HpHBATH-
3aIUH 110 TIPaBHIIaM, IPEITyCMOTPEHHBIM
3axonoM Ykpaunsl «[Ipo mpuBarnzarmro
TOCYJapCTBEHHOTO ¥  KOMMYHAJIFHOTO
HMMYIIIECTBa», MPOJAIOTCSl COTHH OOBEK-
TOB MO Bcel crpane. [lepBbie pe3ynbTaTbl
IpoAaXX 0O0BEKTOB MaJoil NpHBaTU3ALUH
yepes cucremy “ProZorro.IIponaxxu» yxe
JlenaloT Oorade ropoia M Leible Peruo-
HBI, TIOTOMY 4TO 3(Q(PEKTUBHBIC MPOIANKHI
TaKUX OOBEKTOB IOIMONHAET OFOIKETHI
obmuH [17, c. 58].

brnaropapsi ykazaHHBIM HM3MEHCHUSIM
B 3aKOHOJATENECTBE W MPAKTHIECKOMY
BHeZpeHUIo cucteMsl “‘ProZorro.Ilpo-
KWy TOSBUJIACH HOBas IpyIa ydact-
HHKOB aIMHHHCTPATHBHO-TIPABOBBIX
OTHOLICHUH B cdepe NpUBaTU3ALUH —
MOCPETHUKN MEX]y OpraHaMu IpHBaTH-
3aIlMM U TOKYyNaTeJIsiMHU B cdepe Majoi
npusaru3anuu. [IpaBoBoii cratyc nocpen-
HHKOB KaK YYaCTHHMKOB aJMHHHUCTPATHUB-
HO-TIPaBOBBIX OTHOLICHUH yYEHBIMH HE
HCCIICIOBaH.

VYuuteiBas ~ pe3yNnbrarhl  HAyYHBIX
HCCIIEIOBAaHUH OTHOCHTENHHO IMPU3HAKOB
MIPaBOBOTO CTaTyca CyOBEKTOB aIMHHU-
CTpaTHBHBIX MPABOOTHOIICHUM, HA HAII
B3IJISI/I, MOXKHO OIIPEAEIHTh CIEAYIOIINe

UX TPU3HAKU: CBUJETENILCTBYET O (hak-
THUYECKOH peau3aliy aJMHUHUCTPATHB-
HOU MPaBOCYOBEKTHOCTH U (DaKTHUYECKOE
HaJIMYKe IPABOBBIX IIPaB U 00s3aHHOCTEH],
TO ecThb UX 00s3aTeNbHYI0 pealnu3aluio;
peanpHOE ydacTue CyObeKTa B OpraHHu3a-
UK TyOJIMYHOTO ympaBieHus (rocynap-
CTBEHHOTO ¥ MyHHIIMIIAJILHOTO), B CaMOit
YIpaBICHYECKOH AEATEIBHOCTH, a TaKKe
B TIpoliecce YIpaBieHHS (aJAMHUHHCTpA-
TUBHBIX mpouexnypax) [1, c. 183-184;
19, c. 419]. Ha nHamm B3nIsiA, MOCPETHUKA
B cepe NMpHUBATH3ALMHU SBISIOTCA TaKXKe
YYaCTHHKaMH aJMUHHUCTPATHBHO-IIPABO-
BBIX OTHOUICHUH, IPABOBOM CTaTyc KOTO-
PBIX UMEET yKa3aHHBIC BBILIE MTPU3HAKH,
HO C HEKOTOPBIMU OCOOCHHOCTSMH.

Tak, mocpeqHIKaMH MEXTy OpraHaMu
NPUBATU3ALMK U MOKYMATeNsIMU B cdepe
MaJIOH IPUBATH3AINH SIBISIETCS aIMHHU-
CTpaTop >JIEKTPOHHOM TOPTrOBOW CHCTe-
TOCYJapCTBEHHOE TPEINPHSITHE
“ProZorro. IIponaxn», KOTOpO€ OTHOCHUT-
cs Kk chepe ynpaieHuss MuHHCTEpCTBa
SKOHOMHYECKOTO Pa3BUTHS M TOPTOBIH
MU oTBe4yaeT 3a obecrneueHue (QyHKIU-
OHHMPOBAaHHUS  DIEKTPOHHOHM  TOProBOM
CHCTEMBI, a TAKKe OIepaTop 3JIEKTPOH-
HOHM IUIOWAJIKH, TO €CTh HOPUANYECKOE
JUIO, WMEIOIIee IPaBO HCIONb30BaTh
JNMEKTPOHHYIO IJIOMAAKY U JeHCTBYIOIIEe
B COOTBETCTBUH C JOTOBOPOM, 3aKITIOYEH-
HBIM C aJMHUHHCTpAIMEH >JIEKTPOHHOM
TOPTOBO# cucTeMsl [15].

B coorBerctBum co cr. 1 3akoHa
VYkpaunsl «O npuBaTHU3aLUM rocynap-
CTBEHHOTO U KOMMYHAQJIBHOTO HMYIIe-
CTBa», ONEPaTop JIEKTPOHHOH ILIONIa]-
KA — IOpUIMYECKOe JIMIO, HMEIoIee
[PaBO HCIHOJIB30BaTh JIEKTPOHHYIO ILIO-
IIaJKy U JIHCTBYIOIIEE B COOTBETCTBUH
C JIOTOBOPOM, 3aKJIIOYEHHBIM C aJMHHU-
CTpanuei 21eKTPOHHOM TOProBOM CHCTE-
MBI, CYIIECTBEHHBIE YCIOBHS KOTOPOTO
omnpenenstorcss Kabunerom MuHHCTpOB
YKkpaussl.

C memplo OCyIIECTBIEHHS OTOOpa
OIIepaTopoB, IOKIIOYEHUSI UX K JJIeK-
TPOHHOH TOProBOH CHCTEMBI IO peLie-
HHIO aJIMUHHCTPAaTOpa CO3/1aeTCs KOMHUC-
cusa. Komuccns B TeueHue naru padbodnx
JTHEH CO JTHS MOJTyYEeHHUs OT aAMHUHUCTpA-
TOpa JOKYMEHTOB, IOATBEPIKAAOIINX
COOTBETCTBUE OIEpaTopa TPeOOBaHUSM,
MOAAeT AAMUHHCTPATOPY IIOTOTOBIEH-
HBIE 110 pe3yJIbTaTaM CBOEH paboTHI peKo-
MEHJIAIAH IO POBEICHUIO TECTUPOBAHMS
WM OTKa3y B MPOBEICHUH TECTUPOBAHMS
TaKOTO AIEKTPOHHOH IIIOIIAIKH.

MBI —



TpeboBaHus Mo 3amKTe HHPOPMALUU
B 3JIEKTPOHHOW TOProBOH cHCTEMe ompe-
JeTsieT aJAMHUHUCTPATOp C y4eToM Tpebo-
BaHUI1 3aKOHOJIATEIBCTBA B c(hepe 3aIUThI
undopmanun. IloaxioyeHre 31EKTPOH-
HOW IUIOLIAJKHU B 2JIEKTPOHHOU TOProBOM
CHCTEME OCYIIECTBIIETCS aJAMUHHUCTpA-
TOPOM TIOCJI€ BBIITOJTHEHHS TPeOOBAaHWH,
OTIPENEeNICHHBIX B JOKYMEHTAllUd Ha
KOMIUIEKCHYIO CHCTEMY 3alluThl HHOP-
MaIliH JJIEKTPOHHOW TOPTOBOM CHCTEMEI.
Omneparop MOXET CO37aBaTh KOMILIEKC-
HYI0 CHUCTEMYy 3aluThl HH(pOpMaLUU
cBOeH HH(OPMALIMOHHO-TEIEKOMMYHHKa-
LIMOHHOM CHUCTEMBI CaMOCTOSITENIFHO TIPH
YCIOBHH COINIACOBAHMS TEXHHUYECKOTO
3alaHKsl Ha ee CO3JaHue C aJMHHHCTpa-
TopoM H l'occrencBs3u U caMOCTOSITENb-
HOTO TTOJIy9IEHUS aTTecTara COOTBETCTBHS
KOMIICKCHOW CHCTEMBI 3alIUTHl HH(OP-
MaIlHH 110 pe3ylIbTaTaM rocyJapCTBEHHOM
IKCTIEPTHU3HI B cepe TEXHNIECKOH 3aIu-
TeI uHpopMarmu. CpeacTBa KpUNTOTpa-
(nueckoit 3amuThl UHGOPMALMH, B TOM
YHCIIe CPEJICTBA AIEKTPOHHOM 1U(ppOBOH
MOJIKCH, MCHOJIB3yeMble B paboTe aBToO-
PHU30BAaHHOTO 3JIEKTPOHHOW IUIOIIA/IKH,
JIOJDKHBI UMETh JCHCTBYIOIIHE IKCHEPT-
HblE 3aKJIOYEHHs WIH CepTU(HKATHI
COOTBETCTBHUS MO pe3ylabTaTaM rocyaap-
CTBEHHOH 3KCHEPTU3BI B cepe KPHIITO-
rpaduuecKoil 3amnTH HH)OPMAITIH.

Omneparop aBTOPHW30BaHHOH  dJeK-
TPOHHOH IJIOMIAAKK JOIDKEH MPEeI0oCTaB-
n9Th oT4eT 00 WH(pOPMAIMOHHOW 0e3-
ONacCHOCTH MO QopMe, yCTaHOBIEHHON
aJIMHHHUCTPaTOPOM, B OIIpEJIeNICHHbIE CPO-
KA WIM B CIydae BOSHUKHOBEHHS WHIH-
JICHTOB, CBS3aHHBIX C MH(OPMAIIMOHHOI
6e3omnacHocThio. MHpopMmanus o nepeuHe
ABTOPU30BAHHBIX 3JIEKTPOHHBIX ILIOIIA-
JIOK pa3MeniaeTcs Ha oQHULHaIbHOM Ccaid-
Te aAIMIHACTPATOpa 1 OOHOBIIAETCS aJMH-
HUCTPAaTOPOM B TE€UEHHE JECSATH pabodnx
ITHEH CO JHS MOAKIIOUCHUS HOBOM dJICK-
TPOHHOI! TUIOIIAIK! B 3JIEKTPOHHOH TOp-
TOBOW CHCTEMBI W / WM TpeKparieHus
JIOCTYTA IEKTPOHHOH IIIOLIAKH K 3JIeK-
TPOHHOU TOproBoii cucreme. Ccplika Ha
COOTBETCTBYIOIYIO CTpaHUIly OQUIIHATb-
HOTO caiiTa aIMHUHUCTPATOPA, Ha KOTOPOM
COZIEpXKUTCS  yKa3aHHas HWHGpOpManus,
pa3MeniaeTcs OpraHaMy HpUBaTH3ALUH
Ha UX ouIMaNbHBIX caiitax [15].

Ilo maHHBIM MUHHCTpA SKOHOMHYE-
CKOTO Ppa3BUTHS W TOPTOBIN YKPawHEI,
KOJIMYECTBO CyOBEKTOB MaJIOro Ipennpu-
HUMAaTeJIbCTBA, HA KOTOPBIX pacrpocTpa-
HSIETCS PeryarpoBaHHe Mopsiaka oTdopa

OIIEPaTOPOB AIEKTPOHHBIX IUIOMIAT0K JUIS
OpraHH3aluy TPOBEICHUS AIEKTPOHHBIX
ayKI[MOHOB IO MPojiaYke 00BEKTOB MAJIOi
MPUBATU3AIMH, ABTOPU3AIMU DIIEKTPOH-
HBIX IUIOHIAOOK, cocTtaBisger 2 278,
B TOM YHCIJIC MAJOro HpPEANPUHUMATEIb-
ctBa — 1 519, MuUKponpeanpHHIMATETh-
cTtBa — 759; ynenmpHBIH BeC CyOBEKTOB
MaJIOTO MpEeANPUHIMATEIbECTBA B 00IIEM
KOJINYECTBE CyOBEKTOB XO3SHCTBOBAHUS,
Ha KOTOpBIX MpoOiieMa OKa3bIBaeT BIIUS-
Hue, — 76% [2].

3aKOHOAATETLCTBOM YKpauHbI Hpes-
YCMOTPEHO, YTO TECTHPOBAHUE IEKTPOH-
HOW TIUIOMIAZIKK OIepaTopa OCYIIeCT-
BJISIETCSl Ha IUJIaTHOM ocHOBe (mJara 3a
TECTHPOBAHHUE COCTABJISIET TPH THICSIYU
HeoOllaraéMbIX ~MHUHHUMYMOB  JIOXOIIOB
TpaXJIaH); YCTAHOBIEHO CIEIyFoIee:
TpeOOBaHHUS K ONeEparopy >ICKTPOHHOM
TUTOMIAJKA;  TIPENETbHEIC
HBIE CPOKH IIPOXOXKICHUS: TECTHPOBa-
HHUE oIlepaTropa AIEKTPOHHON IIIOMIAAKH
(40 paboumx nHEH cO JAHS TOITYYCHHS
aJIMUHHCTPAaTOPOM  COOTBETCTBYIOIIEH
3asBKU U IUIAThI 32 TECTUPOBAHUE); 0TOO-
pa ¥ aBTOpH3AILMK OIEepaTopa AIEKTPOH-
HOM myomanku (60 pabounx aHel co qHs
MOJyYeHHs aIMUHHCTPATOPOM 3asiBKH);
pasmepnl mnarexeid Ha passutue ETC
u 3a ucnois3oBanue ETC; ompenene-
HBl CYIICCTBEHHBIC YCIOBHUS JIOTOBOpA
MEXIY aAMUHHCTPAaTOPOM M OIEpaTopoM
JJIEKTPOHHON IUTOIIAJKH, HA OCHOBAaHUHU
KOTOPOTO  MPOWCXOAUT  TTOTKITIOYEHHE
JJIEKTPOHHOU IUIOIIAJAKH, MpPU YCIOBUU
YCIIEIIHOTO TPOXOXKJICHUSI TECTUPOBAHUS
B ETC, u najpHeliee ee NCIIOIb30BaHHUE.

OCHOBHBIMH ~ TOKa3aTelsIMU  pabo-
ThI 3TUX CYOBEKTOB 3aKOHOAATEIbCTBOM
OTIpe/IeNICHbI CIEYIOIINE: pa3Mep MOCTY-
IUIEHUH B TOCYHApPCTBEHHBIH OIOIKET;
KOJIMYECTBO CYyOBEKTOB XO3SHCTBOBaHUS,
33JICICTBOBAHHBIX B HTOM MPOLECCE;
YPOBEHb OCBEIOMIIEHHOCTH CyOBEKTOB
XO3SUCTBOBAaHUST W / WM (PU3MIECKHUX
71 00 0TOOpEe ONepaTopoB IMEKTPOHHBIX
TUTOIIAIOK JUISl OpPTaHN3aIHN TIPOBEICHHS
JJIEKTPOHHBIX AYKIIMOHOB 110 IPOJaKe
00BEKTOB MaJyloil pUBaTU3alMU, aBTOPH-
3alMU JJIEKTPOHHBIX IUIOLIAJIOK, OIpe-
JeNIeHHUsT aJIMHUHUCTPATOPa ISKTPOHHOMN
TOPTrOBOM CHCTEMbI U IMPOBEICHUS JJICK-
TPOHHBIX AYKI[HOHOB IO MPOaaXKke 00beK-
TOB MaJIO{ IPUBATU3ALIUU.

Pe3ynpTaTHBHOCTS TIPAaBOBOTO peETy-
JUPOBAaHWSA  YKa3aHHBIX  OTHOIICHUH
OTCIeXHMBaeT MHHIKOHOMPA3BHTHS Kak
YIOJIHOMOYEHHBIH OpraH yIpaBleHus,

MaKCHUMaJIb-
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B c(hepy KOTOPOTO BXOAUT TOCYJAPCTBEH-
Hoe mnpennpusitue «IIposoppo. Ilpoxa-
KD

BeiBoapl. C y4eToM U3I0KEHHOTO
BBILIIE MaTepHalla, Ha Halll B3IV, MOX-
HO OHPENENIHTh CIEAYIOIUE OCOOEHHO-
CTH MIPABOBOTO CTaTyca aJMHHHCTPATOpa
JJIEKTPOHHOM TOPrOBOM CHUCTEMBI Kak
yY4acTHHKa  aJAMHUHHCTPAaTHBHO-IIPaBO-
BBIX OTHOULICHUH B chepe MpUBATH3ALINH:
1) 3T0 roCyZapcTBEHHOE IPEAIPUSITHE
«IIpozoppo. Ilpomaxu», oTHOCAIIEE-
cs K cdepe ynpaieHuss MuHHCTEpCTBA
9KOHOMHYECKOTO Pa3BUTHA M TOPrOBIIH;
2) orBeuaer 3a obecrieueHHE (QYHKIIH-
OHHMPOBAaHHUS  DICKTPOHHOH  TOProBOM
cuctembl “ProZorro.llponaxu», uepes
KOTOPYIO B HACTOSIIEE BPEMs OCYILIECT-
BISIETCSI TIPUBATH3ALMS; 3) KOHTPOJIHPY-
€T MepBBIi ypoBeHb cucteMsl “ProZorro.
IIpomaxwu» — 3T0 LeHTpanbHas 6a3a JaH-
HBIX, B KOTOPOI IIPOUCXOMAT BCE TPaH3aK-
UM U XPaHITCS BCE JaHHbIC; 4) B3UMa-
eT IUIaTy 3a TeCTHPOBAaHME 3JIEKTPOHHON
IUIOLIAAKK OIepaTopa; 5) OCYIIECTBIAET
3aKJIIOYEHHE JIOTOBOpPAa C  OIEpPaTopoM
9JIEKTPOHHOM IUIOLIAKU, HA OCHOBaHUU
KOTOPOTO  HPOUCXOAUT  HOJKIIOYEHHUE
9NIEKTPOHHOM IJIOIIAKH, MPH YCIOBUH
YCHEUTHOTO MPOXOXKJICHHUS TECTHPOBAHUS
B ETC, u nanbHeliiiee ee UCIOIL30BaHHUE,
TaKMM 00pa3oM BBINOJIHSS JIEJIETHPO-
BaHHBIE €My T'OCYJapCTBOM ITOTHOMOYHS
B cpepe MyOIUIHOTO YIIPaBICHUS.

IIpaBoBoit craryc omeparopa 3Jex-
TPOHHOH IUIOIAJKK KaK y4YacTHUKA
aJIMMHHCTPaTHBHO-TIPABOBBIX  OTHOILIE-
HUH B cepe mpUBaTU3ALUM OTIMYAETCS
TaKUMH OCOOCHHOCTSAMHU: 1) 3TO IOpHU-
JUYECKOe JIMLO, 3aperuCTPUPOBAHHOC
B YCTAQHOBJICHHOM 3aKOHOJATEIbCTBOM
nopsifike, o koropoMm B ExnHOM rocynap-
CTBEHHOM peecTpe IOpPHIMYECKUX JIUII,
(bu3UYecKUX JHI[ — HpeanpUHIMAarenen
U OOIIECTBEHHBIX (HOPMHPOBAHMH pasz-
MeleHa HHpopManus, MpeayCcMOTpeHHas
4. 2 ct. 9 3akona Ykpaunsl «O rocynap-
CTBEHHOH pETUCTPAllMd OPHIUYECKUX
1ML, GU3NYECKUX JIUL — IPeANpHHUMATe-
Jeil 1 oOLecTBeHHbIX (GopMUpPOBaHUID»,
0 KOHEYHOM OeHe(uuuapHOM COOCTBEH-
HUKE (KOHTPOJUIEP) IOPUIMYECKOrO JIHIa;
2) B OTHOILLIECHHH HETO HET MPOU3BOJICTBA
10 Jiesty 0 OaHKPOTCTBE, a TAKXKE OHO HE
HaXOJUThCS B TIPOLECCE JIMKBUIALUM;
HE TOIBEpraercs INPHUMEHEHHUIO CIie-
LIUAJBHBIX OKOHOMHYECKHUX U JPYTHX
OTPaHUYHTENBHBIX Mep; 3) HuMerolee
IIPaBO Ha MCIOJIb30BAHUE AICKTPOHHOH
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IUIOAAKKA  (IOKYMEHT, IOATBEpIKAAI0-
it MpaBo COOCTBEHHOCTH Ha 3JIEKTPOH-
HYIO IUIOLIAJKy WM IPaBO IOJIb30BAHUS
SJIEKTPOHHBIM IUIOIIAAKON) AN TMpoBe-
JICHUS MPOAaX OOBEKTOB NMPHBATU3ALIUM;
4) umeromee MPaBO Ha HCHONB30BAHUE
JOMEHHOTO WMEHH, Ha KOTOPOM pa3Me-
IIEH 2JIEKTpOHHAas Iomanaka, B Murep-
HeTe  (NOKYMEHT, ITOATBEPIKIAIOIINi
MPaBO IIOJIE30BAHUS ONEPATOPOM TaKUM
IOMEHHBIM HWMEHeM); 5) neiicTByer
B COOTBETCTBHH C JIOTOBOPOM, 3aKJIIOYEH-
HBIM C aJMHMHHCTpAlMed 3IEKTPOHHOH
ToproBoii cucrembl “ProZorro.Ilpona-
KW», CYILECTBEHHbIE YCIOBHS KOTOPOTO
onpenensorcs Kabunerom MuHHCTpOB
Vkpauusl; 6) QyHKIHOHUPYET HA BTOPOM
ypoBHe cuctemsl ‘“‘ProZorro.Ilpomaxuy,
KOTOPYIO ~ COCTaBIISIIOT ~ KOMMEPYECKHE
WU TOCYZApPCTBEHHBIE AJICKTPOHHBIE IIJIO-
[Ta]IKH, TIPICOEMHEHHbIE K 0a3€ TaHHBIX;
7) HeceT 00sI3aHHOCTH 110 3aIUTe HHPOP-
MaIli{d B COOTBETCTBUH C JIEHCTBYIOIINM
3aKOHOJATEIbCTBOM; 8) 0053aHO Npeno-
CTaBIATh OT4ET 00 HHPOPMALMOHHOM
Oe3omacHOCTH 1O (hOopMe, yCTaHOBJIEHHON
aIMUHHCTPATOPOM, B OIIPEJIeNICHHbIE CPO-
KA WIM B ClIy4ae BO3HUKHOBEHHS HHIIU-
JICHTOB, CBSI3aHHBIX C MH(OPMAIMOHHOM
6€30I1aCHOCTBHIO.

OCHOBHBIMH JTOKyMEHTaMH, OIpee-
JISTIOIIMMH TTPABOBOI! CTAaTyC aJMHHUCTPA-
TOpa JIEKTPOHHOW TOPrOBOM CUCTEMBI
M OIEepaTopoOB IEKTPOHHBIX IIIOMAIOK,
seistrorcest [lopsnok orGopa omepaTopos
9NEKTPOHHBIX IUIOIIAJIOK ISl OpraHu3a-
LMY TPOBEJCHUS AICKTPOHHBIX ayKIHO-
HOB TI0 NpoAake OOBEKTOB MaJoil Ipu-
BaTU3allMM, ABTOPU3ALUH SJIEKTPOHHBIX
IUIOLIA0K M ONpeeiIeH:us aJMHHUCTpA-
TOpa DJIEKTPOHHOW TOPTrOBOM CHUCTEMBI
W JOTOBOP O MPOBEICHUU 3JIEKTPOHHBIX
ayKIIMOHOB IO NMpojiake 00BbEKTOB MaJIOH
MPUBATU3AIMHA MEXAy OpraHHU3aTOPOM
ayKIIMOHAa W OIEepaTopoM 3JIEKTPOHHOM
wiomanku. TakuMm o0pa3oM, HpaBOBOH
CTaTyc ITHX MOCPETHHUKOB B cdepe mpu-
BaTU3allMM  ONpENeNeH  IOJ3aKOHHBIM
HOPMAaTHBHO-IIPaBOBBIM aKTOM, a 3aKOH
Vkpaunsl «IIpo npuBaru3anuo rocynap-
CTBEHHOTO U KOMMYHAJIBHOTO HMYIIle-
CTBa» COIEPHKUT TOJIBKO UX OIPE/ICIICHUS:
aQIMUHHUCTPATOP 3JEKTPOHHOH TOProBOM
CHCTEMBI — IOPUANIECKOE JIUI0, OIpese-
nerHoe Kabnnerom MunmcTpoB VYkpa-
HWHBl OTBETCTBEHHBIM 3a oO0OecnedeHue
(YHKIIMOHMPOBAHUS JJIEKTPOHHON TOp-
TOBOH CHCTEMBI; OIEepaTop AJIEKTPOHHOI
IUTOIIA/IKA — FOPUINYECKOe JIMIO, HMe-

Iollee IPaBO HCIOJIb30BAaTh AIIEKTPOH-
HYIO IUIOIIAJKy U AEHCTBYIOIIEE B COOT-
BETCTBUU C JOTOBOPOM, 3aKIIOYEHHBIM
C aIMUHHCTpalMel 3IeKTPOHHOU TOpro-
BOM CHCTEMBI, CYIIECTBEHHBIE YCIOBHS
KOoTOpOro  ompexaerstorcss  Kabunetom
MunucTpoB YKpauHsl.

C y4eToM YpOBHS Ba)XKHOCTH POJIN
BBHIIICHA3BAaHHBIX CyOBEKTOB B cdepe
MpYBaTU3aIM{, HA HAIl B3DIsAA, HEO0OXo-
IMMO 3aKPEIUTh BBIJENICHHBIE MPU3HAKI
aJMUHHUCTPAaTUBHO-NIPABOBOIO  CTaTyca
aJMUHHCTPATOpa NIEKTPOHHONH TOProBOil
CHUCTEMBI M OIEPAaTOPOB BIEKTPOHHOM
mwiomanku B 3akoHe Ykpausbl «O mpu-
BaTU3aI[MM TOCYJapCTBEHHOTO U KOMMY-
HQJIBHOTO HUMYIIECTBa», BBIACIHB TS
storo ctT. 9-1 «Ilocpennuku B cdhepe npu-
BaTH3AIIN».

W3yyeHne agMHHUCTPAaTHBHO-IIPABO-
BBIX OTHOIIEHHWH B cepe MpUBATH3ALUI
C yJacTHeM aJMHHHCTpAaTopa dIEKTPOH-
HOM TOpProBOH CHCTEMBI, OIEpPaToOpoB
JNIEKTPOHHOM IUIOIAAKH, OPTaHOB ITPHBa-
TU3aLUM U NOKynarenel Tpedyer oTaens-
HOTO HCCIJIEIOBAHHUS, YTO OOOCHOBBIBACT
MEPCIIEKTUBHOCTh AajbHEHIIeH HaydHOMI
pa3paboTku AaHHOI TeMaTHKU.
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YI'OJTOBHO-ITPABOBOE 3HAYEHHUE
IHNPUHIOUIIA I'YMAHU3MA

10aus PE3HHUK,
KaHANAIAT IOPUINIECKUX HAYK,
CTapLIKii Npeno/aBareib OT/ela NOBBILECHUS KBaIM(UKaLU1 IPOKYPOPOB 10
BOIIPOCAM IPEIOTBPALIECHHS KOPPYIILUH
VHCTHTYTA TOBBIMICHNUS KBATH(UKALINH TIPOKYPOPOB
HanmonanpsHo# akaneMun NpoKypaTypbl YKpauHbl

AHHOTALUA
B crarse aHanmm3upyroTcs 3aKOHOJAATENbHBIE ONPEACICHUS IPUHIUIIOB PABEHCTBA,
CIpaBeUTMBOCTH ¥ TYMaHH3Ma, UX COJepKaTeIbHbIE U ITPaBONPUMEHHUTENFHBIE 0COOCH-
HOCTH; PAaCCMaTPUBAIOTCS Pa3IM4YHbIC IOAXOABI UCCIEAOBATENIEH K JaHHOMY BOIPOCY.
Hccnemyrorcst cocTaBIsONUIME 3IEMEHTh YKa3aHHBIX MIPUHIIMIIOB, MX 3HAYUMOCTb, CTe-
MIeHb pPeaJIn3yeMOCTH B 3aKOHE 1 Ha MPAKTHUKE; TpeIaraloTcsi 0000IIEeHHBIE BRIBOIBI IO

paccMarpuBaeMOMYy BOIIPOCY.
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SUMMARY
The article analyzes the legislative definitions of the principles of equality, justice
and humanism, their substantive and law enforcement features; examines the various
approaches of researchers to this issue. We study the constituent elements of these
principles, their significance, the degree of feasibility in law and in practice; proposed
generalized conclusions on the subject matter.
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IHocranoBka mnpoOiaembl. Cospe-
MEHHBI O3Talm pa3BUTHA YKPAWHCKO-
ro oOmecTBa OOYCIOBIMBAET HACTOS-
TEJIbHYI0 HEOOXOIUMOCTb MEepecMoTpa
CYHIECTBYIOIINX HBIHE MPEACTABICHUN O
MPaBOBBIX NMpHUHIMNAX. B3aTeiil Ykpan-
HOM KypC Ha MOCTPOEHHE EBPOIEHCKOrO,
JEMOKPaTH4€ECKOI0, COLIMaabHOIO U Ipa-
BOBOT'O TOCYIapcTBa TpeOyeT He TOJIBKO
KPUTHYECKOTO  aHANW3a MMEIOLIUXCS
Hay4HBIX IOJIXOJOB B Pa3IUYHBIX 00On1a-
CTAX IOPUAMYECKOH HayKd, HO U cO3Ja-
HUSl COBPEMEHHOW CUCTEMBI IIPHHIUIIOB
Ha OCHOBE yyeTa CHeLU(BHUKH KaxIoh
OTpaciv 1pasa.

HccnenoBanne NpaBOBBIX MPUHIIM-
OB, B TOM YHCJIE TAKOTO (DyHIAMCHTAIIb-
HOTO, KaK T'yMaHH3M, UMEET He TONBKO
TEOPETHYECKOE, HO M OOJIbILIOE MPaKTHYe-
cKkoe 3HaueHue. B cBoro odyepenp, OTCYT-
CTBHE JIOJDKHOTO BHUMaHHA K YKa3aHHBIM

BOIpocaM (haKTUUECKH IIPUBOAUT K HEHC-
MTOJIb30BAaHMIO CYIIECTBYIONIETO MOTEHIIN-
aja TPHUHIUIIOB NPH PEIIeHHH IpoOiIeM
perIaMeHTaIiH IPAaBOBBIX OTHOIICHHUH.

Ieabio u 3aga4eil cTaTbM SBISETCS
pa3paboTka TEOPETHYECKUX M TpaKTHde-
CKHMX OCHOB peaJM3alluyl IPUHIMIIA TyMa-
HHU3Ma B YT'OJIOBHOM IIpaBe.

CornacHo mMocTaBIeHHOH 1ienu cdop-
MYJIUPOBaHBI CICAYIOLINE 3a1auu:

— HayyHo OOOCHOBaTh 3Hau€HUE
MIPUHLIUIIOB [IpaBa Ha COBPEMEHHOM 3Ta-
T1e pa3BUTHUS YTOJIOBHOTIO IIPaBa;

— ONpEeneNuTh MOHATHE, OCHOBHBIE
MIPU3HAKY MPUHINIIOB YTOJIOBHOTO TpaBa
" GOpM X 3aKPEIUICHHS B 3aKOHOATEIb-
CTBE;

— IPOaHAIN3UPOBATh CUCTEMY MPUH-
LIUIIOB YTOJIOBHOTO IIpaBa U YCTaHOBUTH
COOTHOLIEHHE OTAENBHBIX 3JICMEHTOB
MeXIy COOOif;
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— BBISIBUTH CYIIECTBYIOIME HOIXO/IbI
K CYIIHOCTH T'yMaHH3Ma KakK 3JeMEHTa
CHCTEMBI IIPUHLIUIIOB YTOJOBHOTO I1PaBa;
— ONpENeNUTh YIOJIOBHO-IIPaBOBOE
3Ha4YeHHE NPHUHIUIIA TYMaHH3Ma;

— YCTAQHOBUTH COOTHOLICHUE MEXIY
MIPUHIMIIAMH TYMaHH3Ma U CIIPaBeIJINBO-
CTH KaK OCHOBOITOJIATAIONIIMHU YTOJIOBHO-
MIPaBOBBIMH IPUHIUTIAMH;

— MIPOAHAIM3UPOBATH HOPMBI YTOJIOB-
Horo kozekca (nanee — YK) Ykpaunsr Ha
IpeIMeT pealn3aluy NpPUHIMIA TyMa-
HHU3Ma C UX HCIOJIb30BAHUEM.

H3no0:xeHne 0CHOBHOIO MaTepuaJia.
I'ymaHu3M sIBISieTCS ONHUM U3 Ba)KHEH-
LIMX YTOJOBHO-NIPABOBBIX IPHUHIIMUIIOB,
HapyIIEHHEe KOTOPOro CIIOCOOHO NpHBe-
CTH KO MHOTHM HETaTHBHBIM IIOCIIEICTBHU-
SIM KakK A1 CHCTEMBI NPaBOCYIHS, Tak
1 Jyist 00IIECTBA B IIEJIOM.

Koncrurymust — ropunudeckast 6aza
YTOJIOBHOTO 3aKOHONATENbCTBA, HMEIO-
miasi IepBOCTEIIEHHOE 3HAYSHUE IUIST €ro
pPa3BUTHA U COBEPLICHCTBOBAHUS, IaB-
HO npuoOpena Xapakrep HE3bIOIEeMOro
U HerpepekaeMoro rocrynara. [lostomy
B KoHctutynuu VYkpauHbl onpeneneHbl
u B YK oTpakeHbl NPUHIUIBI 3aKOH-

HOCTH, BHMHOBHOW OTBETCTBEHHOCTH,
JINYHOH OTBETCTBEHHOCTH, IyMaHHM3Ma.
[Ipunmun TyMaHW3Ma aHAIU3UPYETCS

IIOYTH BO BCEX COBPEMEHHBIX HAyYHBIX
paboTax OTEUECTBEHHBIX YUYCHBIX, TaK
WJIM MHAue TOCBALICHHBIX UCCIIE0BaHHUIO
NIPUHLIUIIOB YTOJIOBHOTIO IIPaBa.

IIpuHIMIOBI YyTOJOBHOTO IpaBa — 3TO
CHCTEMA MPOM3BOJHBIX OT YEIOBEUECKOM
MPUPOABI MPHUHIUIIOB, KOTOpPBIE BOILIO-
IIEHbl B HOpMaxX YTOJOBHOTO 3aKOHa,
OTpakaloT COJEpKAHUE, 3a7aul U 3aKo-
HOMEPHOCTH Pa3BUTHUS YTOJIOBHO-IIPABO-
BOTO PEryJIHpOBaHUS OOLIECTBEHHBIX
oTHOmeHUH. [IpuHIUIEl IpaBa SBIAIOT-
Csl KaTeropuen, Juisi KOTOpOH XapakTepeH
CHCTEMHBIH, 0000IIeHHBIH, (yHIaMeH-
TalbHBIM, YHUBEPCANBHBIM XapakTep.
COOTBETCTBEHHO, BCE€ COCTABIISIONINE
9TOH CHCTEMBI 3JIEMEHTHI (IIPUHIIMIIBI),
U TYMaHHU3M B TOM YHCJIE, TOJIKHBI OBITH
corvacoBaHbl Mex1Iy co0Ooil. Peanusa-
nusl TpPUHIMIA TyMaHuU3Ma HE JOJDKHA
MPOTUBOPEUUTh HU NMPHUHLUIY CIpaBe]-
JIUBOCTH, HU TPUHIIUITY 3aKOHHOCTH, HI
JIpyruM IpPHHLHKINAM YLOJIOBHOIO IpaBa
YKpauHBI.

IIpyHuun  rymaHusma  sIBIISI€TCS
CaMOCTOSITEIIbHBIM, BBIPAXKACTCs U pea-
JIN30BBIBAETCS BO MHOTMX MHCTHTYTax
YIOJIOBHOTO TIpaBa YKpaWHbL. Y4YeHbIE

KOHCTaTUPYIOT, YTO B UHCTUTYTE OCBO-
OOKICHUSI OT YrOJOBHOTO HaKa3aHWs
U JaNbHEUIIero ero oTObIBaHUs B Hau-
OoJbliIell CTENeHW OTPa)KEHbI MPUHIIU-
bl TyMaHW3Ma M SKOHOMHH Mep Yro-
JIOBHOTO  BO3ICHUCTBHSA, IIOJIOXKEHHBIE
B OCHOBY HOBOW TIOJNIUTHKU TOCYNapCTBa
B IIEJIOM M YTOJOBHOTO IPaBa B YacTHO-
cru [1, c. 410].

Bmecre ¢ TeM Kaxabli DIEMEHT
CHCTEMBI MPUHIIUIIOB MEET CBOE MECTO
U CBOE HAa3HAYCHHE, MOITOMY HE MOXKET
OXBaThIBaTh (PYHKINH APYTHX IIEMEHTOB.
Ha ocHoBaHMHU 3TOTO HENb3s CONNIACUTHCS
C TE3UCOM O TOM, YTO BBIpAXKEHUEM I'yMa-
HU3Ma SIBJISIIOTCS TaKHE MPHHLHUIBL, KaK
CIIPaBEUIMBOCTh HAKA3aHUS, HHANBHya-
nu3anys HakasaHus [2, c. 49]. Ha3BanHbie
I'3. AHamIKWHBIM TIPHUHIUIEI SBISIOTCS
CaMOCTOSITETBHBIMH, HE TTOJMEHSIOT APYT
JIpyra, OZHaKO BO BpeMs CBOEH peayu-
3alMM B HOpPMax YTOJIOBHOTO 3aKOHA He
JIOJDKHBI  IPOTUBOPEYUTH JIPYT  JPYTY.
I'paxkpaHuH M TOCYZapcTBO  JIOJDKHBI
HaXOIUThCS B COANaHCHPOBAaHHBIX OTHO-
LIEHUAX Ha OCHOBE YBA)XKEHUS B3aUMHBIX
paB M OTBETCTBEHHOCTH, TyMaHH3Ma
U CIIPaBEIJIUBOCTH, 0€3 yIEeMJICHUS MpaB
4enoBeKa, HO U 0e3 MpOou3BOJIa YMHOBHU-
Ka WK yacTHoro jmna [3, c. 73].

OpUrHHAIEHOTO MHEHUST B KOHTEKCTE
MOHUMaHUS TYMaHHU3Ma MPHUICPKUBACTCS
A.JI. MakcuMIOK, KOTOPBIH, aHAJIH3HPYS
J(Ba OCHOBOIIOJIATAIOIIHE TPUHIIUITEI FOPH-
TINYECKON OTBETCTBEHHOCTH — HEOTBpa-
TUMOCTH OTBETCTBEHHOCTU U T'YMaHU3Ma,
YTBEPXKAAET, YTO UMEHHO I'YMaHU3M SIBJISI-
ercs MMIUIMLUMTHOM OCHOBOHM mNpHHIUMNA
HEOTBPaTUMOCTH IOPHINYECKOH OTBET-
CTBEHHOCTH, IOCKOJBKY NPHU MPUMEHE-
HUW Haka3aHWs 3allUIIAI0TCd HHTEPEChH
o0IiecTBa, ClIeI0BAaTEIbHO, HMPOSBIIETCS
MIPUHIMI TyMaHu3Ma [4, c. 61-66].

[lo mpuBeneHHBIM BHIMIE COOOpaXe-
HUSIM HE MOXKEM COIVIACUTHCS C TaKUM
MTOAXO/IOM, TOCKOJNBKY IPHUHIMII HEOT-
BpPaTUMOCTH YTOJIOBHOH OTBETCTBEHHO-
CTH, BO-TIEPBBIX, SBISETCS CAMOCTOSATEIb-
HbIM YTOJOBHO-IIPABOBBIM MPHUHLIUIIOM,
BO-BTOPBIX, B KOHTEKCTE €ro B3aHUMOOT-
HOLIEHUH ¢ APYrUMH MPUHLUUIAMH OH
OJIIDKE MO CBOEMY CMBICTY K TPHHIHUITY
CIIPaBEUIMBOCTH, a HE K MPUHIIUITY TyMa-
HU3Ma. XOTs CJIEQyeT TaKKe OTMETHTh,
YTO TyMaHU3M KaK YTOJIOBHO-TIPaBOBAast
OCHOBa, KOTOpas INpPOHHM3HIBAET 3HAYH-
TENBbHOE KOIMYECTBO HOPM, (OPMHUPYIO-
LIMX COOTBETCTBYIOLIYIO OTpacib IIpaBa,
pearn30BEIBaeTCS W Oiaromapsi MOJIOXKe-

HUIO O HEOTBPAaTHMMOCTH OTBETCTBEHHO-

CTH.
Hccnenosarenu

HU3Ma OTMEYAIOT, YTO OH A0 CHX MOp

MPUHIMIA TyMa-

SBJISETCS aKTyaJbHBIM B  KOHTEKCTE
o0J1acTH YrOJIOBHOTO TIpaBa, BEIb 3aKOH
00 YTrOMOBHOW OTBETCTBEHHOCTH periia-
MEHTHpYeT Hauboiee CTpOTHE Mepbl
rocynapcTBeHHoro npuHyxaeHus. Cym-
HOCTh TIPHHIMUIIA TyMaHHW3Ma 3aKJIIova-
€TCsI B CJISTyIONIEM: 3aKOH 00 yroJOBHOM
OTBETCTBEHHOCTH O0ECIIEUMBACT OXpaHy
4eJI0BeKa, ero XM3HU U 3[J0POBbs, YECTH
U JOCTOMHCTBA, HENPUKOCHOBEHHOCTH
n 0e30MacHOCTH KaK BBICLICH COLUallb-
HOM LEHHOCTH; JIMIlY, COBEpIIUBLIEMY
YTOJIOBHOE MPECTYIUICHHE, CY/l Ha3HAYaeT
HaKa3aHue, He0OXOIUMOE U JOCTaTOIHOE
JUTSL €TO MCIPABJICHHS U IPEAOTBPALICHUS
HOBBIX YTOJIOBHBIX IIPaBOHAPYIICHHUH,
B CITydasx, NMPEIyCMOTPEHHBIX JIEHCTBY-
rommM Kozrekcom, orryckaercst 0CBOOOXK-
JIeHAe OT YTOJIOBHOW OTBETCTBEHHOCTH
U OT HaKa3aHWsA WIM €ro OTObIBaHMS, a
TAKKe 3aMEHa HaKa3aHWs OoJiee MATKUM;
HAaKa3aHUS U HMHBIC YrOJOBHO-IIPABOBbIE
Mepbl, IPUMEHSAEMbIE K JIMIYY, HE MOTYT
coziepkarh (PU3HUECKUX CTPaJaHUid MM
YHI)KCHUI YeJIO0BEYECKOro JIOCTOMHCTBA
[5,c.72].

OTOT NPUHLUI, KaK OTMEYAIOT yde-
Hble, UMeeT aBa acmekra. OawH o0pa-
IIeH K MOCTPaIaBIINM OT IPECTYIUICHNH,
K OOIIEeCTBY M O3HAYaeT 3aIIUTy YTOJOB-
HBIM TIPAaBOM HHTEPECOB, MpaB, CBOOO,
*KU3HH, 3710POBbsL, IMUHBIX ONar rpaxian
OT NPECTYNHBIX NocsrarenabcTs. CortacHo
MIMPOKOMY HOHUMAHHIO MPUHIUIA T'yMa-
HH3Ma, eIlle OIHMM aCIIEKTOM 3TOTO IIPHH-
[MIa SBJSETCS 3allUTa YeJoBeKa Cpel-
CTBaMH YTOJIOBHOTO 3aKoHa [6, c. 75-76].
Jpyroil acmnexr npuHIUIA TyMaHU3Ma
oOpallieH K JuLaM, HapyIIHBIINM YTOJIOB-
HBI 3aK0H [7, c. 20], TOCKOIBKY HMEHHO
YTOJIOBHOE TIPaBO, perIaMEHTHpYIOIIee
Hanboyee CTpOrwe Mephl TOCyJapCTBEH-
HOTO MPUHYXICHUS, JODKHO OTIMYATHCS
I'YMaHHBIM OTHOIIEHHUEM K MPECTYIHUKY
[8, c. 64]. Y3koe nmoHMMaHUS NpPUHLIMIIA
IyMaHM3Ma IPEArnoiaraer, 4To peann3a-
LM YTOJIOBHO-TIPABOBBIX HOPM JOJDKHA
OTIIMYAThCs TYMaHHBIM  OTHOIICHHEM
K IIPECTYITHHUKY.

Bonee neranpHOE MOHNMAaHHIE COCTAB-
JSIOIUX PAcCMAaTPUBAEMOTO NPUHINIA
npemnaraer P.P. I'ammaxGapoB, KOTOpPBIi
KOHCTaTHPYeT CYIECTBOBAHNE TAKHUX ITPO-
SIBJICHUH TYMaHHU3Ma B YTOJIOBHOM IIpaBe:
NPUHIMIT TyMaHu3Ma obecrieunBaeT 0e3-



OIIaCHOCTh B OOILIECTBE M IOCYIAapCTBE;
OH CIOCOOCTBYET SKOHOMHH KECTKHX MEP
YTOJIOBHO-IIPABOBOTO BO3JEHCTBUS; yro-
JIOBHOE HAaKa3aHUE PACCMAaTPUBACTCS Kak
KpaiHss BBIHYXJICHHAsl Mepa; K IPEeCTyI-
HHKaM HE NPUMEHSIOTCS HACHJIbCTBEH-
Hble M MO30pSIIME HAKa3aHUs; CHUCTe-
Ma HaKa3aHWil W CAHKIMU KOHKPETHBIX
cTarel CKOHCTPYHPOBaHBI IO CXEME OT
OoJiee MATKUX K OoJiee )KECTKHUM; BBEIEH
MOpaTopHii Ha CMEPTHYIO Ka3Hb; 3aKOHO-
JIaTeIbCTBOM IIPEAYCMOTpPEHA BO3MOJXK-
HOCTb IPMMEHEHHUS YCIOBHO-I0CPOYHOTO
0CBOOOXK/ICHHS OT OTOBIBAHUS HAKA3aHUS,
AMHUCTHS, IOMUJIOBAHHS, OCBOOOXKICHHS
OT YrOJIOBHOH OTBETCTBEHHOCTH, YyCTa-
HOBJICH OCOOBIH PEXHUM OTBETCTBEHHOCTH
HecoBepIIeHHoIeTHUX [9, c. 20].

B oTeuecTBEHHBIX YTrOJOBHO-NPABO-
BBIX HAyYHBIX HCCJIEIOBAHUSIX BOIPOCAM
peanu3aiuy NpUHIKIA T'yMaHu3Ma B yro-
JIOBHOM TIpaBe YNENSETCS HEeIO0CTAaTOYHO
BHHMAHUSI, YTO TPHBOJUT K CYLIECTBO-
BaHUIO TOJIBKO PEIKHX, O0OOCHOBaHHBIX
B HAay4HBIX CTaThsX IPEJIOKECHUH 10
peraMeHTallMd NPHHIMIA TyMaHH3Ma
B HOopMax YK. Tak, K X 4uCITy OTHOCUTCS
npemnoxkenne O.A. KHukeHko, KoTopast
CUMTAET, YTO 3aKOHOJATEIbHOE 3aKperLie-
HHE MPUHIIUIIA TyMaHH3Ma OyneT crocoo-
CTBOBATh BBINIOJIHEHHIO 33/1a4 YTOJIOBHOTO
3aKOHa, a TaKkXke OyJeT MpaBIIIbHO OPHEH-
THUPOBaTh CyAeil Npu M30paHUM TOW WITH
WHOH Mephl YTOJOBHO-TIPABOBOTO BO3-
nerictBus. OHa 000CHOBBIBaET HEOOXOAH-
MocTb aononHeHus YK crarpbeit «Ilpun-
LIMIT TYMaHU3Ma», KOTOpas, Ha €€ B3IV,
JIOJKHA OBITh CIIEYIOIIETO COlePIKaHMUS:
«B COOTBETCTBHM C INPUHLMUIIOM TI'yMa-
HHM3Ma, TOCYapCTBO, B 3aBUCUMOCTH OT
0OCTOSITENIBCTB COJESHHOTO M JIMYHOCTH
BUHOBHOT'O, IIPUMEHSISE MEpbl YIOJOBHO-
MPaBOBOTO BO3/ICHCTBUS K JIMLIAM, COBEp-
MIMBIIMM TPECTYIUICHHE, UMEET LEIbI0
JOCTIDKCHHE  COIMANBHON — CIIpaBeIH-
BOCTH, HE MPHYMHSIS TpH 3TOM (u3u-
YECKHX WIIM TCHXHUYECKHX CTPaJaHHi,
YHIDKCHUSI 4EJI0BEYECKOTO JJOCTOMHCTBAY
[10, c. 225-228].

3aciy)kuBaeT BHUMAHHS  YTBEPXK-
neane B.D. Kpammca, corimacHo KOTO-
pomy B cdepe yroJoBHO-IIPABOBOIt
MOJIMTUKH TYMaHU3M IIPOSIBISETCS yxKe
B TOM, YTO HaKa3aHHUE SIBIISICTCS HE CaMOM
LEeNbl0, @ MEpOoi, KOTopas IpUMEHSET-
csl JUId WCHpABICHWS M IIEPEBOCIHTA-
HHS JIUI, COBEPIIMBIIMX MPECTYIUICHHUE,
U TPEAyNpeXICHHS HOBBIX MPECTYILIE-
Hui [11, c. 13].

Takum 00pa3oM, MOXEM YTBEpXK-
J1aTh, YTO NPHHIMI T'yMaHH3Ma Hanbosee
HOJIHO TIPOSIBISIETCS B OTHOLICHUM Hpe-
CTYITHHKOB, HE JOCTHIIIMX COBEpPLICH-
HOJICTUS: K JIMIaM, KOTOpPble Ha MOMEHT
COBEpIICHUS] NPECTYIUIEHUS HE IOCTHI-
M BOCEMHAALATHIETHEIO BO3pacTa, HE
MOXET OBITh HMPUMEHEHO NOXH3HEHHOE
JUIIeHue cBoOOIEI (4. 2 ¢T. 64 YromoBHO-
TO Kofiekca YKpauHbl); HaKa3aHHEe B BHIE
JUIIEeHns] cBOOOABI JIMIIAaM, KOTOpBIE HeE
JOCTUIIIM K COBEPLICHHUIO IPECTYILICHUS
BOCEMHA/IIIATHIIETHETO BO3pAacTa, MOXET
ObITh HA3HAYEHO Ha CPOK OT 6 MecsLEeB 10
10 neT; K TaKUM JIMLaM B CIIy4ae COBEp-
IICHUS MMM IPECTYIUICHUS HEOOJbIION
WM CPelHEeW TAKECTH CyA MOXET NpH-
MEHUTh MPUHYAUTENbHbIE MEpPBl BOCITH-
TarenpHOrO Xapakrepa (ct. 105 Yromos-
HOTO KOJIeKca YKPaWHbI); CPOK JINIICHHS
CBOOO/IBI ITHUX JIUII HE MOXKET IPEBHIIIATH
JIECSITU JIET, JINIIB 32 COBEPIICHHE 0C000
TSDKKOTO TIPECTYIUICHHS, COEINHEHHOTO
C YMBILIJICHHBIM JIMIIEHHEM XHU3HH 4eJo-
BEKa — JI0 IIATHALATH JIET.

Cpenn mpodvero, y4yeHble BKIFOYAIOT
B IPUHLIMII TYMaHU3Ma TAKUE COCTABIISIO-
ure, Kak: 1) obecrieueHne npas 4eaoBeKa
YTOJIOBHBIM 3aKOHOZIATENBCTBOM; 2) I'yMa-
HU3alUs YTOJOBHO-IIPABOBOH MONUTHKH
rocyzapcTBa (COKpalleHWe Kpyra JIHII,
KOTOpbIE IOAJIKaT YTOJOBHOM OTBET-
CTBEHHOCTH; OTpaHWYCHHE Mep, KOTOPhIE
MPUMEHSIOTCSI K TPECTYITHUKaM, JIHIIb
MHHAMAJIBHO HEOOXOOWMBIMH W JOCTa-
TOYHBIMU JUISL JOCTW)KEHUS LeNed HX
UCIIPABJICHUS U IIPEBEHIMH; pa3paboTKy
U BHEAPEHHE AJIBTEPHATUBHBIX YIOJOB-
HOMY HAaKa3aHHIO Mep BO3ICHCTBHSA Ha
NPECTYIHUKA; 3alpeT Ha MOJAEIUpPOBa-
HHE ¥ NPUMEHEHHE JII0ObIX Mep BO3ZCH-
CTBUSL C LIENbI NPHYMHEHUs (Qusnye-
CKHMX HJIM NCUXHUYECKHX CTPAJaHuil; yuer
BCEX OOCTOSITENICTB, HMMEIOIIMX OTHO-
IIEHHEe K PaccMaTpUBacMOMYy eIy, UL
BBIHECEHHSI CIIPABEIJIMBOTO IIPUTOBOPA
[12, c. 141-150].

C.II. Ilorpebusixk ormedaer (opmu-
poOBaHME, HAayMHas CO BTOPOH IOJIOBHU-
Hbl XX B., CTOMKOro YOEXICHUS, 4YTO
NO3UTUBHOE IPaBO JIOJDKHO COOTBET-
CTBOBaTh  OINPEACICHHBIM MOPAJIBHBIM
CTaHJapTaM — CHPaBEIJIMBOCTH, PaBEH-
CTBa, CBOOOIbBI, I'yMaHH3Ma U IIPOYETO.
OTH NPUHIMIBE HAaXOAAT CBOE OTpake-
HUE B KOHCTUTYLHMAX W MEXKITYHAPOIHBIX
aKTax, YTO CBHICTEIBCTBYET O CBOEO-
Opa3HON «KOHBEPIeHIIMN» €CTECTBEHHO-
TO U ITO3UTUBHOTO TIpaBa, oiaroaps 4emy
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HcYe3aeT MoyBa AJIsl OCTPOro KOH(IMKTA
MEXy 3TUMHU IIKOJaMH HpPaBOINOHUMA-
HUS NPU OLIGHKE IPAaBOBOIO Xapakrepa
Tex wiu uHBIX HOpM [13, c. 6]. Urak,
ryMaHM3allusi TpaBa M IPaBOIPHMEHeE-
HUSL — 9TO IMYTh K KOMIIPOMHCCY MEXIy
MIPOTHUBOIIOJIOKHBIMH IIKOJIAMH IIPaBOIO-
HUMAaHUS — TIO3UTHBH3MOM M €CTECTBEH-
HBIM IIpaBOM. MoKeM yTBEp)KAaTh, UYTO
9Ta TpaBOBas TEHICHIMS (DaKTHUSCKU
obecrieunBaer obmeduiaocodcekoe BHIe-
HHE COBPEMECHHOMY OJTally OOILIEeCTBEH-
HOT'O Pa3BUTHS B HAIPABICHUU YCHIICHUS
1 pacupoCTPaHEHUs TyMaHHU3alHH.

O BaXHOCTH INpPUHLMUIA T'yMaHHU3Ma
CBHIETENBbCTBYIOT U Jpyrue (axKTopsbl.
CremyeT COIIacCUTBCSI ¢ MHEHHEM O TOM,
YTO TNpeHeOpeKeHUe NPHUHIUIIOM TyMa-
HU3Ma OIAaCHO COCPEIOTOYEHHOCTHIO Jesi-
TEJIFHOCTH OPTraHOB YTOJOBHOW IOCTHIINHI
TOJBKO B KapaTelbHOM HaIpaBIICHHH,
HapymIeHHeM IIpaB TpakAaH, JeTyMaHH-
3anMei NMPaBOOXPAaHUTEIBHOW CHCTEMBI,
YTO OTpaXkaeTcs U Ha yKJIaJie OOIeCTBEH-
HOH >KU3HU (ApKas WIUTIOCTPAIUS 3TOTrO —
nojoxxenue, cnoxunieecs B 30-50-¢ Ir.
MIPOLIJIOT0 BEKa B COBETCKOW CHCTEME
npaBocyaus) [14, c. 112-113]. O6 stom
CBHJIETEIbCTBYIOT U YUYEHBIE COBETCKOTO
nepuoga: «['yMaHHOe OTHOIIEHHUE K Ipe-
CTYITHHKaM JOJDKHO OBITh TaKUM, KOTO-
poe He HapymaeT nHTepecoB COBETCKOTO
rocymapcra <...>» [15, c. 9].

Y4puTHIBas BBIIECKA3aHHOE, AKTyallb-
HBIM Ha COBPEMEHHOM OJTale pPa3BHTHS
rOCYAapCTBa SIBJIACTCS BOIPOC CBA3U MEIK-
Iy JEeKpUMHMHaIM3aluell ¥ IPUHIMIOM
rymanusma. Tak, kak ormeuaeT b.H. I'pek,
JEKPUMHHAIIM3aLMs OOLIECTBEHHBIX aes-
HUH WrpaeT BaKHYIO pPOJb B IPOTUBO-
neiictBun  mpectynHocTH.  [IpakThka
pa3BUTUS YTOJIOBHOTO 3aKOHOAATENbCTBA
MTOKA3bIBAET, YTO CYIIECTBYET MHOTO CIIy-
4yaeB, KOIZa paHee Haka3zyeMble ICSHUS
yepe3 HEKOTOpOe BpeMs IPH3HABAINCH
3aKOHOJAaTeNIeM HeHakasyeMbIM. B kaue-
CTBE NpUMepa YYeHBIH NMPHBOOUT TaKHe
JesHUsA, Kak KJIeBeTa M OCKopOieHue,
CaMOTOHOBapeHue, 3aHATHE IONpoLIaii-
HUYECTBOM, BEICHHE Mapa3sHTHYECKOTO
o0pasa >KU3HHM, IIPUIHUCKH B OTYETHOCTH.
B cBsi3u ¢ pa3BUTHEM MEKIOCYJapCTBEH-
HBIX TOPTOBBIX OTHOLICHHH 3HAYMTEIBHO
W3MCHMJIOCh IIOHMMAaHHE KOHTpabaH-
npl. C IMKBHOAIMEli COBETCKOM BIIACTH
OTMEHEHBI YTOJOBHO-TIPABOBBIE HOPMBEI,
HaTpaBJIeHHBIC HA €€ 3alluTy, Hallpumep,
«aHTHCOBETCKasl aruTanys W Iporara-
Ja» B ToMy rogob6noe [16, c. 90-95].
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B KoHTekcTe cka3aHHOTO HEOOXOIH-
MO YUYUTBIBaTb, YTO JEKPUMHHAIU3ALM
MOXET UMETh [Ba MPOSBJICHUSA: IEpBOE
MpeIycMaTpUBaeT MCKIIOYEHUE CTaThbH
13 YTOJIOBHOTO KOJIEKCA, BCIICACTBUE YETO
JIesIHUE TePecTaeT ObITh NPECTYILICHUEM;
BTOPOE MPE/IOIaraeT UCKIIOUEHUE OIpe-
JICJICHHOTO JICSTHUS M3 YUCIIA TIPECTYITHBIX
B CBSI3M C YTparoid MM OOIIECTBEHHOH
OITACHOCTH C OJHOBPEMEHHBIM BKIIIOYE-
HUEM TaKoTO JISSHUS B IMepeueHb MeHee
OOIIIECTBEHHO OIACHBIX, OHAKO BCE K€
HaKa3yeMbIX NEsSHHUH, Hampumep, aJMHU-
HUCTPATHUBHBIX [TPABOHAPYILICHUH.

Brigenenue Takux BUJOB UMEET 3Ha-
YeHHE AN OMNpEeACTICHUS COOTHOLICHHS
JNEKpUMHUHAIM3AIMA W TYMaHHU3allUH,
MIOCKOJIBKY €CJIM BTOPOH W3 TaKWUX BHJIOB
(hakTHIECKH MOXKET OBITh MPOSIBICHUEM
ryMaHu3alMd, TO €CTh 00Jiee MSTKOro
OTHOUICHHUS K JIMIly, KOTOPOE HapyIINIO
0O0IECTBEHHBIH 3aIIpeT, TO MEePBbIH U3 HUX
MOXET TaKOTO MpOSBJICHUS W HE Npel-
ycmarpuBate. Hanpumep, nekpuMuHanu-
3anusl TOBapHOI KOHTpabaH[bl, KOTOpas
npuBejia K OTHECEHHIO 3TOro JIesTHUS
K MEpeyHIO0 aJIMHUHUCTPATHUBHBIX IPaBO-
HapyLIeHUH, MOXKET OBITh pacIieHEeHa KaK
MPOSIBIICHUE TYMaHU3Ma, KOTOPBIA MOXKET
OBITH OOYCIIOBIIEH TaK)Ke KOHCTaTaluei
TTOHIKEHHON OOIIECTBEHHON OMacHOCTH
COOTBETCTBYIOIIETO JCSHUS. 3aTO MOXKHO
MPUNTH K TaKOMY K€ BBIBOJY IIPH OIICH-
K€ C COOTBETCTBYIOLIMX IO3UIUH JIEKpH-
MHHAQJIA3AIUA aHTACOBETCKOW arWTaIiuu
W TIpONarafjpl, MOCKOJIBKY OHa 00yCIIOB-
JIeHa UCKIIIOUUTENBHO OTepeil 3Tum nes-
HUEM OOILIECTBEHHOI OMACHOCTH B CBSI3HU
C M3MEHEHHEM OOIIECTBEHHOTO U TOCY-
JapcTBeHHOro crposi. Takum oOpa3som,
Takas JeKpUMHHAJIN3AIHU O3HAYaeT, YTO
ONpEACTICHHOC JESHUE YTPATHUIO CBOKO
OOIIIECTBEHHYIO OMACHOCTh, W HHUKOUM
00pa3oM HE TPOSBISACT MPHUHIMUIT TyMa-
Hu3Ma. VTak, HeJIb3sl OTpUIATh TOTO, YTO
JNEKpPUMHHAIN3AINSI MOXET OBITh 00y-
CJIOBJIEHA ¥l TYMaHU3MOM.

OrneHuBas yKa3aHHbBIE WM3MEHEHUS,
B.O. Eroposa, B yacTHOCTH, B TOW 4acTH,
YTO CTENEHb TOKECTH MPECTyIICHUS
u3MepsieTcs He TOJNbKO HaKa3aHUEM
B BUJIC JIMILICHHUS CBOOOIBI, HO U HaKa3a-
HUEM B BHIe mTpada, YTBEPKIAET, YTO
Takasl [BOWHAs KIACCU(PHUKAIMS MPECTy-
UIeHUH (DAKTHYSCKH TpPHBEIa K TOMY,
YTO 3aHATHE UTOPHBIM OM3HECOM TIO CTe-
TeHU OOIIeCTBEHHOW OMAacHOCTH OBLIO
MPUPaBHEHO K YMBIIUIEHHOMY YOHHCTBY
[17, c. 179-182]. B 3TOM KOHTEKCTE MOX-

HO COIVIACUTBHCS C TEM, UTO OTCYTCTBYIOT
OCHOBaHHUS OE30r0BOPOYHO YTBEPXKIATh,
4TO HaKa3aHWe B BHJeE IuTpada sBusercs
MEHee CTPOTMM, UeM HaKa3aHHEe B BHJE
nULIeHuss cBoOoxbl. Tak, MOXHO Jommy-
CTUTh CUTyallUlo0, IIpU KOTOPOH Hakasa-
HUE B BHUJIC JIUIICHUS CBOOOABI CPOKOM Ha
OJIUH TOJl MOJKET BOCIIPUHUMATHLCS MEHEe

CTPOTUM, 4YEM, HalpuMep, HaKa3aHHe
B BHJE WTpada pa3mMepom OAMH MUILUTHOH
TPUBEH.

C 1e7bl0 BCECTOPOHHETO HCCIIeI0Ba-
HHS COAEpXaHMs INPUHLMUIIA I'yMaHH3Ma
B YrOJOBHOM IIPaBE CYHUTAEM LEIECO0-
Opa3HBIM B paMKax 3TOTIO IOJpa3eIeHHs
YICJIUTh BHUMAHHE HE TOJBKO HayYHBIM
MOZIX0/IaM K OIPEACNICHUIO MPOSBICHUM
9TOT0 NPUHNOMINA, HO M IPAKTHYECKUM
acIeKTaM €ro pealn3aliy, KOTOpbIe
XapaKTepU3yIOT COBPEMEHHYIO AWHAMU-
Ky pPeryJupOBaHHS YTOJOBHO-TIPABOBBIX
otHomrenuit. [Tocnenare, Ha HamI B3DIAL,
MOXXHO YeTKO MpOCIEeTUTh Ha HpuMepe
(byHIaMEHTAILHOTO, B KOHTEKCTE peaJu-
3alMd T'yMaHW3Ma, HOPMAaTHBHO-IIPaBO-
BOIO aKTa, a MMEHHO 3aKoHa YKpauHBI
«O BHeCeHMH U3MEHEHHUU B YTOJOBHBIN
U YTOJOBHO-TIPOLIECCYaTbHBIN  KOJEK-
chl YKpauHBI OTHOCHTEIBHO TI'yMaHH3a-
LUK YTOJOBHOI OTBETCTBEHHOCTH» OT
15 anpens 2008 1. Ne 270—-VI. O1um 3axo-
HOM BHECEHBI CyIIECTBEHHbBIE H3MEHEHHS
kak B O0mryro, Tak 1 B OcoOeHHyT0 JacTi
VYronoBHoro xkomekca VYkpawHbel. Tak,
W3MEHEHUSIM ITOABEPIIINCh, B YaCTHOCTH,
3aKOHOJATEIIbHbIC TTOJIOJKEHH S, KaCaIOIIH-
ecs JeificTBHS 3aKOHAa BO BPEMEHH, €CIIH
OH YJTy4IlIaeT MOJIOXKEHHE JINLa; chopmy-
JIMPOBAHO 3aKOHOJATENILHOE MOJIOKEHUE
0 IPUOPUTETHOCTH OoJiee MATKHX BUJIOB
HaKa3aHWl NpU HAa3HAYCHHH HaKa3aHWs;
obecriedeHa auddepeHunanus yrojaos-
HOW OTBETCTBEHHOCTH 32 3aKOHUCHHOE
1 HE3aKOHYEHHOE MIPECTYIUICHHE C IIETBI0
CMSTYEHHUS] OTBETCTBEHHOCTH 3a COBEp-
[IeHHE MOCJIEIHEro; C(HOPMYITHPOBAHEI
MpaBWJIa Ha3HAYCHWs HaKa3zaHWS IIpH
HAJIMYUU  OOCTOSTENBCTB, CMSATYarOLINX
HaKa3aHHE, CHIDKEHBI pa3Mepbl Hakaza-
HUH 3a ps IPECTYIUICHUI.

Takum o0pa3oM, NPHHATHE YKa3aH-
HOro 3akoHa 00ECHeYMI0 KOMIUICKCHBII
MOZIXO/1 K T'yMaHH3alM1 YTOJIOBHOH OTBET-
CTBEHHOCTH, IIOCKOJIBKY IPEATOIaraio
HE TOJIBKO CHIKEHHE CYPOBOCTH CaHKIIUI
cTaTel, HO U pealu3alulo IpyTUx yro-
JIOBHO-TIPAaBOBBIX HHCTHTYTOB, Onaromapst
KOTOPBIM YIIYYIIMJIOCH IOJOKEHHE JIUII,
COBEPIIMBIINX MPECTYTUICHUSL.

Bwmecre ¢ TE€M, YUYUTBIBAsA TO, UYTO
B YTOJIOBHOM IIpaBe H606X0,HI/IMO obe-
CII€YuBaTh BCC IIPOABJIICHHSA T'yMaHU3Ma,
a HE TOJIBKO T€, KOTOPBIC KaCaroTCA JIULA,

COBEpIIMBIIETO TPECTYIUIEHHE, 3aciy-
JKUBAIOIIMM BHUMAHHS SBISIETCS TO, YTO
pa3BUTHE NPHUHIHUIA T'YMaHU3Ma JOIDKHO
OCHOBBIBATECSI Ha pPE3y/bTaTax aHajm3a
MIPEABIIYIINX €r0 MPOSBICHUM.

Hampumep, HemomycTHMBI —ciydad,
KOTZa TyMaHM3aIlUsl YTOJNIOBHOW OTBET-
CTBEHHOCTH 3a OIPEAEICHHOE MpEeCTy-
IUICHUE TIPUBOAWIIA Obl K YBEIMYEHHIO
cinydaeB ero cosepiueHHs. Ilockombky,
€CJIM Hellb3s TOBOPUTH O CYLIECTBOBAHUK
CBSI3U MEXJy YCHJIEHUEM OTBETCTBEHHO-
CTH ¥ CHXKEHHEM YPOBHS IPECTYNHOCTH,
HEJb3s OTPUIATh U TOTO, YTO CMSTYICHUE
OTBETCTBEHHOCTH TMIIOTETUYECKH MOXKET
MOBIMATh Ha YBEIMUCHHE KOIMYECTBA
npectyieHud. OYEeBHIHBIM  SIBISETCS
TO, YTO MICCIIEAOBaHNE YKa3aHHBIX BOTIPO-
COB OTHOCHTCSI K TIpEIMETy KPUMHHOJIO-
THH, HO CUNTAEM, YTO UMEHHO pE3yJIbTa-
Thl TaKUX HCCIIENOBAaHUIl OJKHBI OBITH
MPEeANOChUIKOW JUIsl JNajbHeWe ryma-
HHU3ALMU WK 5Ke, Ha000pOT, JeryMaHu3a-
UM YTOJOBHOM OTBETCTBEHHOCTH, €CIIH
3T0 OyAeT COOTBETCTBOBATH HMHTEpEcaM
ob1iecTsa.

BoiBonbl. TakuM o0pa3om, pe3yiib-
TaTbl TPOBEIEHHOTO aHAM3a HAyYHBIX
MIOAXO/I0B K BBISICHEHHUIO CYITHOCTH ITPHH-
[IUITa TyMaHU3Ma C Y9E€TOM 0COOCHHOCTEH
OTpacid YTrOJOBHOTO IIpaBa M COBpE-
MEHHBIX MPAaKTHYECKUX TMPOSIBICHUN €ro
peanu3alliy  TO3BOJSIIOT  KOHCTAaTHPO-
BaTh, YTO HamOojee pacrnpoCTPaHEHHBIM
SIBISIETCS. TIOJXOM, COINIACHO KOTOPOMY
UCCIEeIyeMbIil IMPUHIMI IpeIaraeTcs
paccMarpuBaTh C MO3UIMN ABYX OCHOB-
HBIX TIOJIOXKEHWH: 3ajada yroJOBHOTO
IIpaBa — 3all[UTa IIpaB JIOACH OT MPecTyI-
HBIX TIOCSITATENbCTB; MEpHl YTOJOBHO-
MIPaBOBOTO BO3ACHCTBHS HE MOTYT Ype3-
MEpHO BIMATH HA JIMIO, COBEPIIUBIIEE
MPECTyIUIeHHe, U HEe MOTYT IMpPUIHHSATH
€My H3JIMIIHNE CTpaJaHusi, UMETh CBO-
el LeNbl0 IPUYMHEHNS Bpesia ero 4ecCTH,
JIOCTOMHCTBY, cBoOone. Bmecre ¢ Tewm,
Ha HAIll B3NS/, HEOOXOAUMO YYHTHIBATh
CYIIECTBOBAaHHE €Ill€ OAHOTO MPOSIBICHUS
TyMaHH3Ma B YTOJIOBHOM IIpaBe, a UMEH-
HO TOTO, YTO HOPMBI YTOJIOBHOTO IpaBa
B 3HAUUTENBHOW Mepe IperoaraoT
y4eT BaXHEHIINX CYIIHOCTHBIX OCOOCH-
HOCTEH JIMYHOCTH IIPH TNPUBICUYCHUU €e
K YTOJOBHOH OTBETCTBEHHOCTH, HAIpH-
Mep, BO3pacTa, Iojla, HaIu4us JeTeil,



IPYr'HX  COCTOSIHHH:  OepeMeHHOCTH,
UHBaNUIHOCTH. MHBIMU croBamHu, Tyma-
HHM3M UMEET MECTO TaM, rje obecreynBa-
€TCsI HEOAMHAKOBOE OTHOLIEHUE K JIHLAM,
€ClIi 0ObEKTUBHBIE OOCTOSTENILCTBA ITO-
ro peansHo TpeOyroT. CunTaem, 4To yKa-
3aHHBIA (haKTOp, KOTOPBIH OJHO3HAYHO
MOXET OBITh pacleHeH KakK TaKOH, 4TO
HMeeT TyMaHHCTHYECKyI0 HallpaBiIeH-
HOCTB, HE OXBATHIBAETCS IPHUBEICHHBIMI
BEIIIIE JIBYMsI COCTaBIISTIOIIMMH COOTBET-
CTBYIOILETO IMPUHIIMIIA, KOTOPBIE Tpajau-
LUOHHO BBIIENSAIOTCS B HAYYHBIX TPyJax.

I[Ipy 53TOM mMONyYEeHHBIH  BBIBOJ
MOXEM MOATBEPIUTH TEM, YTO B OT/EIb-
HBIX TpyJaX ydeT TeHJEPHOro acleKkTa
B BOIIPOCAaX YTOJOBHOI OTBETCTBEHHOCTH
pacLieHUBAeTCS UMEHHO C MO3UINH TryMa-
Husma. Tak, K.B. Jlsaron o pesynsraram
MIPOBEJICHHOTO HMCCIEOBaHMS Ipesiara-
€T TIOJ TeHAEPHBIM ITOJXOIO0M MOHUMATh
COBOKYITHOCTh TIPHEMOB H CIIOCOOOB,
KOTOpbIE TPHMEHSIOTCS K KaKoOMy-JH00
SIBJICHHUIO HA OCHOBE y4eTa 0coOeHHOCTei
COCTaBIISIIOIINX EMEHTOB JINYHOCTHOTO
cTaryca cyObEeKTOB, B YaCTHOCTH, I0JIO-
BbIX, COLMANIbHO-KYJIBTYPHBIX, MOBEAEH-
YECKHX, CTAaTyCHO-CEMEWHBIX, ICHUXOJO-
ruueckux u apyrux [18, c. 13]. [Tpu stom
YUCHBIH, Ha Hall B3I, OOOCHOBaHHO
paccMaTpHBaeT peann3alrio yKa3aHHOTO
MOAXOJa C TeX MO3UIHMH, YTO OH COYeTa-
eT B cebe TpW NMpPUHINIA: CIIPABEIIIHBO-
CTH, PaBEHCTBA M TyMaHHW3Ma, KOTOpHIE,
OYEBHIHO, O0ECIEYNBAIOT pPaBHOBECHE
COCTOSIHMSI TIPABOBOTO PETYNHPOBAHUSA, &
TAKKE 3alIUIIAIT OT U30BITOYHOIO yro-
JIOBHO-TIPABOBOTO BO3ACHUCTBHS Ha JHMIL,
KOTOpBIE B 3TOM OOBEKTUBHO HYKAAIOTCS.
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ITPABOBOE PEI'YJINPOBAHUE COIIMAJBHBIX KOH®JINKTOB:
UCTOPUKO-IIPABOBOI AHAJIN3

Huxourait PUITHAK,
COHUCKAaTENb

Hay4Ho-1cciieoBaTeabCKoro HHCTUTYTa FOCYIapPCTBEHHOTO CTPOUTENLCTBA M MECTHOTO CaMOYIIPABIICHUS
HanumonanbsHol akazeMun NpaBoBbIX HAyK YKpauHbI,

TPYHOBOH apOuTp

HanuonanbHo# ciiy0bl MOCPEIHUYESCTBA U IPUMHPCHUS

AHHOTAINUA

Crarbs IOCBALICHA UCCIICAOBAHUIO IIPABOBOI0 PEryJIMpOBaHusl COLUAIBHBIX KOH(b.HI/IKTOB B aCII€KTC HCTOPUKO-IIPABOBOTO pa3-

BUTHS. YCTAHOBJICHO, YTO PEryIMPOBaHNHE KOH(IMKTOB UMEET IaBHIOK HCTOPHUIO, & €r0 XapaKTep U IPUMEHsIeMbIE CPEICTBA OTBEYAIH
YPOBHIO Pa3BUTHUS 0OIIECTBA, HCTOPUUECKH 00YCIOBICHHOMY THITYy TOCYIapCTBa U COOTBETCTBYIOLIEMY TOCYapCTBEHHO-IIPAaBOBOMY
pexxuMy. BeIsIcCHEHO, 9TO Takoe peryiaupoBaHHE NPOIIIO IMyTh OT IPUMHUTHUBHOHN (OpMBI IIpaBoBOTO OOMIEHUS] — MPUMHUPUTEIHHBIX
[IEPETOBOPOB, /10 Pa3BUTOH CHUCTEMBI, OCHOBAHHOW HAa COYETAHUM «TOCYAAapPCTBEHHOIO HEBMEIIATEIBCTBA» M CaMOPETYJIMPOBAHMUS.
IIpu 3TOM GosbIIIOE 3HAYEHHE VIS IIPABOBOIO PErYIHMPOBAHNS COLMAIBHBIX KOH(IMKTOB COXPaHWIN TPaJIULUH, OObIYaH, YCTOSBILIHE-
sl IIPOLIEy Pbl, KOTOPBIE 0TOOPAXKAIOT 0COOEHHOCTH HCTOPUYECKOTO PA3BUTHS COOTBETCTBYIOILETO O0IIECTBa.

KutoueBble ci10Ba: colMaibHble KOH(IUKTHI, TOCYJaPCTBEHHOE MPUHYKICHUE, «TOCYIApPCTBEHHOE HEBMEIIATELCTBOY, CaAMO-
peryiaupoBaHue, IPaBOBOE PEryIHPOBaHHUE.
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SUMMARY
The article is devoted to the study of the legal regulation of social conflicts in the aspect of its historical and legal development.
It has been established that conflict management has a long history, and its nature and means used corresponded to the level of
development of society, the historically determined type of state, and the corresponding state and legal regime. It was found out that
such regulation went from the historically first, primitive form of legal communication — conciliation negotiations, to a developed
system based on a combination of “state non-interference” and self-regulation. At the same time, traditions, customs, and well-
established procedures that reflect the historical development of the corresponding society have retained great importance for the

legal regulation of social conflicts.

Key words: social conflicts, state coercion, “state non-interference”, legal autonomy, self-regulation, reconciliation, legal

regulation.

IHocranoBka mnpoOiaembl. OueBu-
HO, 4YTO COLMAJbHO 3HAuMMble OOIIe-
CTBEHHBIE OTHOILCHMS TpPeOyIOT yIo-
psnodeHus. B mepByro odepenp 3TO
KacaeTcsi OTHOIUCHHUH, HOPMAaJbHOMY
(GYHKIIMOHUPOBAHUIO M  yCTOHYHUBOMY
Pa3BUTHIO KOTOPBIX YIPOXKAIOT COILHM-
aJbHbIe KOHQIUKTEL. B cBs3M ¢ 3TUM
BO3HMKAIOT HpOOJIEMBl: MOHCKAa Hanbo-
nee dPPEKTUBHBIX CPEICTB M CIIOCO00B
perynupoBaHust KOH(JIMKTOB; BBISBIIE-
HUSI IPU3HAKOB M KPUTEPUEB, B COOTBET-
CTBMM C KOTOPBIMH KOH(IMKTBI MOTYT
ObITb  IpPEAMETOM  PEryJIUpPOBaHHUS;
BBIACHEHUS! MICTOYHUKA JIBMKEHUS Pery-
JIMPOBAaHMS M 3HAYCHUS IJIS €ro pasBHU-
THA OOLIECTBEHHOIO pa3leleHus TpyJa
U XPHUCTHAHCTBA; OIMpPEIENCHUS COOTHO-

LIEHHUs CIenu(HUYecKoro rocyJapcTBeH-
HOTO DEryJIMpOoBaHUS U CaMOPETYIHpPO-
BaHMS.

Leabio u 3a1a4eii cTaTbM SBISETCS
HCCIIEI0OBAaHHE MCTOPHKO-TIPABOBOTO pa3-
BUTHUS, CYTH U 0COOCHHOCTEIl IPaBOBOTO
pEryaupoBaHHsS COLMAIbHBIX KOH(IHK-
TOB. ABTOp CTaTbU 33Ja€TCsA BOIpPOCa-
MH: 4TO IOMHHHPYET B PETYIHPOBAHUHI
koH(uKTOB: cuna win npaso? OT Koro
3aBHCHT Pa3BUTHE MPOIEcca PeryanpoBa-
HHS: OT rOCYAapcTBa, OOIIECTBA WM €ro
aznpecaroB? KakoBbl MECTO U pOJIb B HEM
CTOpPOH, TI'OCYAapcTBa M OOIIECTBEHHBIX

opraHon?
Cocrosinue ucciaenoBanms. lccie-
JIOBAHHUIO TIPABOBOTO  PETYITUPOBAHUS

COMaJIbHBIX KOH(I).HI/IKTOB n SIBJ'ICHI/II\/'I,

KOTOpbIE BIUSIIM HA €r0 Pa3BUTHE, yIIels-
1 BHUMaHue: Apuctorens, D. AHHepc,
I bepman, E. bypnaii, B. I'padckuii,
. Hwopkreiim, B. Kyu, E. Munexuna,
[Tnaron, O. Cemkus, A. Cmurt, 0. Toas-
ka, ®@. Durennc, A. SlmeHko u apyrue.
Taxk, 3acimyra ApucToTesNst COCTOUT B 000-
CHOBaHMM TPUMHPUTENBHON (QYHKIUH
rocynapcTsa. lMccinemoBaHHIO TPUMHUPH-
TENBHOTO TpaBa KaK CPEACTBAa peryiH-
poBaHHS KOH(QIIMKTOB ITOCBSTHIIM CBOH
Tpynsl O. AHHepc [1, c. 14-16, 145, 194]
u I’ bepman [2, c. 61-67; 83-90]. 3aBucu-
MOCTb ()OPM M METOJIOB PETYIMPOBAHHS
OT XapakTepa KOHQIUKTOB U KOH(IHKT-
Hoctu uzy4an E. Bypmaii, KoTOpbIit yKa3bl-
BaJl Ha IaBHIOIO0 HCTOPHIO PETYIMPOBAHHS
KOH(JIMKTOB M €ro M3Ha4albHO CHJIO-



Boil xapaktep [3, c. 216]. [lo MHeHHIO
B. I'padckoro, ceropnsmHee cOCTOSHUE
1000r0 IPaBOBOTO MHCTHTYTA SIBIISETCS
pe3yiabTaToM ero sBoiwonuu [4, c. 4-19;
47]. E. Munexuna mpugaBaia nepBoode-
penHoe 3Ha4YeHUE B Pa3BUTHU PETYIHPO-
BaHus obmeHuto [5, c. 25]. O. CemkuB
CBSI3BIBATT BO3MOXKHOCTH U JEHCTBEH-
HOCTh PpETYIHPOBaHHS C YCIOBHSAMH
CTpaHBI ¥ TOCHO/CTBYIOIINM B HEH TIOJIH-
THYECKUM PEXHMOM, pa3iesul Cpei-
CTBAa pETyJIUPOBaHUS HA: OCHOBAHHbIE
Ha COJNMJAPHOCTH — HEHACHWJILCTBEHHbIE,
W, HACWIBCTBEHHBIC, KOTOpbIC 3HAYU-
TEJIBHO CY)KMBAIOT BO3MOXKHOCTH pery-
nupoBanue [6, c. 389-393]. 10. Toxpika
CUHTAJ, YTO HEOOXOAMMOCTH IMPABOBOTO
peryaupoBaHus ObliIa 00yCII0BICHA 0CO3-
HaHWEM YTPO3, KOTOphIE HECYT dYeJoBe-
Ky ¥ obmectBy kouuuktel [7, ¢. 17].
BaxHyro ponb B pa3BUTHH IIPaBOBOTO
pEeTYNUpOBaHUS WIpana IPEeMCTBEH-
HocTh [8, c. 31] — commanabHBIE HOPMEL
MepBOOBITHOrO 00IIECTBa HAXOAWIN CBOE
BBIP2)KEHHE B 33aKOHAX TOCYNapCTBEHHO
opranu3oBaHHoro obmectsa [9, c. 80].
CyliecTBEHHOE BIIMSIHUE Ha pa3BUTHE
peryaMpoBaHus KOHQIMKTOB  OKa3ayo
o0IIeCTBEHHOE paszeneHue Tpyna. Tak,
[InaroHn paznensii aroaei mo BUAY UX JIesi-
tenpHOCTH [10, ¢. 4-6], a ®. DHrense —
T10 MCTIONHAEMBIM (yHKIIM [11, . 293];
A. CMuT CBS3BIBAN pasieieHHe Tpy-
a ¢ TIPUPOXHON CKIIOHHOCTBIO JIIOfIEH
Kk obmeny [12], a D. [lropkreiim Bumen
B HEM OCHOBY COJMAAPHOCTH, UCTOUHHK
opuandeckux npasui [13, c. 66, 214].
N3i0/xeHne OCHOBHOIO MaTepHa-
Jga. OmnpezneneHHas OpPraHU30BAaHHOCTD
U YHOPSAAOYEHHOCTh OOLIeCTBAa BBI3BA-
Ha MOTPEOHOCTHIO H  HEOOXOIUMO-
CTBIO COTJIACOBAHUSI HHTEPECOB JIIONCH
U JIOCTUTAeTCS IIPAaBOBBIM PETYIHPO-
BaHMEM, KOTOPO€ COYETaeT BHEIHEe
U BHYTpPEHHEE BO3ICHCTBHE Ha dYeJOBe-
ka. OgHako He mrOOBIE AEHCTBHS TpH-
3HAIOTCA TIPAaBOBBIM  PETYIHPOBaHHEM,
a TOJNBKO T€, LIEJIBI0 KOTOPBIX SBISETCA
JOCTHKEHHE TPETYCMOTPEHHBIX 3aKOHO-
JIaTeJIbCTBOM TTO3UTHBHBIX IOCIIEICTBUIL
[14, c. 145]. IIpaBoBoe peryaupoBaHue:
SBJISICTCS J[BUI'aTEIEM, KOTOPBIH IMPUBO-
UT MEXaHW3M IIpaBa B JeiCTBHE; NpHU-
3BaHO BHEJPATH B CHCTEMY COLMAIBLHOTO
PETYINPOBAHUS IOPUINUECKUE CPEACTBA
OpraHm3alid  TOBEIEHHS CyOBEKTOB,
CHOCOOHO CTHUMYJIHMPOBAaTh KOHCTPYKTHB-
HYIO aKTHBHOCTH TPaKIaH M MX OpraHu-
3aruii. st peryaupoBaHusi KOH(IIMKTOB

XapaKTEpPHO ONTHMAJbHOE COYETAHUE
crieru(pUUecKOi MPaBOBOIl IEATENbHOCTH
TOCyJlapCTBa 1 OCHOBAaHHOIO Ha IIPABOBOI
ABTOHOMUHU CTOPOH CaMOpPETYIUpPOBaHUS
[15, c. 132-136]. IIpu sTOoM mnpenesst
pacIpocTpaHeHHs TOCYIapCTBEHHOT'O
PETYINPOBAHUS OTPAHUYNBAIOTCS TIPABO-
BOI aBTOHOMUEH €ro HEMOCPEICTBEHHBIX
azipecarToB, KOTOpBIE HanOolee 3auHTepe-
COBaHBI B OCYIIECTBICHUN COOCTBEHHBIX
nHTEepecoB. VIMEHHO MHTEpEeCHl IBUTAIOT
HpolLece PeryJaupoBaHus KOHQIMKTOB,
MPUOPUTET B KOTOPOM TNPHHAIJICKUT
CTOpPOHAM, TPOSBISIOIIMM  PABOBYIO
AKTUBHOCTb, HCIOJB3YIOIIMM  Haunoo-
Jjee NpueMiIeMble CpPEeICTBA M CHOCOOBI
peTyIupoBaHus, COITIACOBBIBAIOIIUM
CBOE IOBEJCHUE C IpaBoM. TakuMm oOpa-
30M, PErYJIHPOBaHHE KOHQIMKTOB MOXET
U JJOJDKHO OCYIIECTBIISITHCS ITyTEM CaMo-
perynmupoBaHus. B acmekre crenmanb-
HO-IOPUINYECKON pEerlaMeHTallud pery-
JTUpOBaHWE KOH(IMKTOB 3aKIOYaeTCs
B 00513aHHOCTH TOCYJapCTBa 110 YCTaHOB-
JICHHIO O0OLIEro Nopsiika, MaKCHMaJIbHOTO
COAEHCTBUS CTOpPOHAM. Y4YEHbIe OIpe-
JIENAI0T MPaBOBOE PEryIMpPOBaHUE Kak
OCYILECTBISIEMBbI MPH MOMOIIU FOPUIU-
YECKHX CPEACTB MPOLECC YMOPSI0UCHUS
o0mecTBeHHbIX OTHOIICHMH. CyIIHOCTB
MIPAaBOBOTO PETyIMPOBAHMS 3aKITIOYAETCS
B ompeneneHu (HOpM M TPaHHI[ J03BO-
JIEHHOTO W HEOOXOAWMOTO ITOBEICHUS
CYOBEKTOB ¥ CTHMYIHUPOBAaHUH (AKTH-
YECKOTO COONIOEHNsT TMpPaBOBBIX YyCTa-
HOBJIEHUI. B oTinnumne oT Apyrux BHIOB
COLHUAIIBHOTO PETYINUPOBAHUsS, MPaBOBO-
My pETYIMPOBAHUIO MPUCYIIA rocynap-
CTBeHHas obecredyeHHocTh [16, ¢. 207,
216]. IlpaBoBOMY pETyIHPOBAaHHUIO MOJI-
JIeXaT JIUIIb Te OOLECTBEHHbIE OTHOLIIE-
HUSI, KOTOPBIC UMEIOT OOJIBIIOE COLHAIb-
HO€ 3HAYCHHE, 3aTParvBalOT HHTEPECH
JoNed, WX COIMANBHBIX TPYyHI, O0IIe-
CTBa B LIEJIOM H, ITI0 CBOEMY COCTOSIHHIO,
JIOITyCKAIOT BO3HUKHOBEHHE KOHQIIUKTOB
[17, c. 517]. TlockombKy counanbHbIE
KOH(JIMKTBI OTBEYAIOT BBILICYKa3aHHBIM
KPUTEPHUAM, OHH MOTYT ObITh IPEIMETOM
NPaBOBOTO PEryJIMpOBaHHA U TpPeOyIOT
TaKOro peryaupoBaHusi. Takum oOpasom,
UCCIIEJOBAaHUE TIPABOBOIO PETyIHPOBa-
HHS COLIMANIbHBIX KOH()IMKTOB B acleKkTe
€r0 MCTOPUKO-TIPABOBOTO PA3BUTHS SIBIIS-
€TCSI JOCTATOYHO aKTyaJIbHBIM.
Hcropuuecknuil oOnbIT M IpaKkTHKa
MIPAaBOBOTO PETYIHPOBAHUS COLHAIBHBIX
KOH(QITUKTOB CBHIETENBCTBYIOT O TOM, UTO
HETIpU3HaHNE WX TOCYAapCTBOM H OTCYT-
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CTBHE INPaBOBOW pErIaMEeHTAIllud MpU-
BOIMIM K CTHXMWHOMY BO3HHKHOBEHHIO
U Pa3BUTHUIO TaKHX KOH(IMKTOB, yCIOXK-
HEHHMIO MpoIllecca WX PEryIupOBaHUS
[18, c. 195]. KoH(IHUKTHI COMPOBOXKIAIOT
YeJI0BEUECTBO B TEUEHHE BCEH €ro McTo-
puu. Harmpumep, B cepequne XVII B. 10 H.
5. B Erunre BCHBIXMBaJM MHOTOYHCIICH-
HBIE BOCCTAHWSI HACENEHHs IPOTHUB JKC-
mwryaranuu [19, c. 43]. B 1068 1. Boccra-
1o Hacenenue Kuesckoif Pycu, aB 1113 .
Kuesa. B XVI B. pacnpoctpanuinucs Boc-
cTaHMs Ha 3eMisIX Ykpaussl [20, c. 50,
116]. becurcneHHpie 3a0aCTOBKH OOBSIB-
nsumuchk B EBporie, B yCIOBHSX CaHKIUO-
HUPOBAHHOIO TOCYIApCTBOM 3ampera Ha
ux nposenenue ¢ 1731 r. — moyTH 10 KOH-
na XIX B. [1, c. 350]. B XVII — XIX BB.
MacCOBO BOCCTaBaJM KPECThsSHE IO BCeil
Poccwiickoii mmmepun [21, c. 72-73]. Co
BTOPOM MOJOBHUHBI U J10 KOHIIA XX B. KOH-
¢mxtel Bo3HuKanu B Coserckom Corose
W TOAABISUINCH CHJIOBBIMH METOHaMHU
[22, c. 330—404]. MHOTOYKCIICHHBIC 3a0a-
CTOBKH IIPOXOJMJIH B KOHIIE XX B. B CyBe-
peHHol YkpauHe.

B ponoBom o0riecTBe He CyILIECTBO-
BaJI0 BO3MOXKHOCTH OMHPATHCS Ha MPaBo,
o0pamiarbcsi K 3aKOHOAATEIbCTBY, XOTS
OBbLIM HEKOTOPbIE MPEICTABICHHUS O IIPaBe
Kak ocHoBe festHnst. CyIecTBOBaa JIHIIb
BO3MOKHOCTh PEIICHUS! CHOPHBIX BOIIPO-
COB Ha OCHOBAaHWH NPUYMH BO3HUKHOBE-
HUSl KOHKPETHBIX KOHQIMKTHBIX CHTya-
mui. I[Toutn mo koHna XIX B. OCHOBHBIM
CHOCOOOM PEeryJHpOBaHHs KOH(IUKTOB
0CTaBaJIOCh CHJIOBOE MOJIABIICHUE U XKECT-
KO€ yrojioBHoe npecnenosanue [1, c. 71,
72, 349]. B yacTHOCTH, MaMATHUKHU APEB-
HEro TMpaBa pPAaCKPHIBAIOT MOTHBAIUIO
HA3HAYCHUS] COLMAJBHOTO PEryIUpOBa-
Husl: o0ecrieueHne MOpsAKa U yCTpaHe-
HUE HecmpaBeanuBoctu [23, c. 9-18].
O mojzepXKe COIHAIBHOTO TIOpSAKa
B gApeBHeH VHAWM CHIIOBBIMH METOAA-
MH CBHJETENBCTBYIOT APEBHUE WHIUN-
ckue 3akoHBl Many [24, c. 15]. ['maBHbIe
(YHKIMH IPEBHETO TrOCyIapcTBa COCTOS-
JIM B OpraHU3aluy U yNpaBIeHUH oOIie-
CTBEHHBIMH M ITyOIIMYHBIMH poOOTaMH
[25, c. 19], «ymupoTBOpeHHUU KOH(IHK-
TYIOIIUX U TMOKOPHBIX» [6, c. 5154, 88].
dopMmanpHO peryiupoBaHue KOH(PIUKTOB
B JPEBHHUX TOCYAapCTBaX ObLIO OCHOBa-
HO Ha mpaBe, HO (haKTUUECKH 00ecIHeyu-
BaJIOCh CWJIOW mpuHyxaeHus [7, c. 18].
TocymapcTBO BEHIIONHSIIO KapaTeslbHBIE
¢ynkmm [26, c. 234]. AsropurapHOe
yIpaBleHne  Hapylmiajgo  IPHUPOIHBII
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OanaHc MHTEPECOB, 4YEeM IPOBOLUPOBA-
1o koH(uKTHL [25, c. 46]. KoH]nHKTHI,
JIMYHAS aBTOHOMUS M COLlMAJIbHAs aKTHB-
HOCTb JIIOZICH PaccMaTpUBAINCh JPEBHUM
roCy/apCTBOM KaK yIrpo3a CylIeCTBYOIIe-
MY TOPSIKY. YHAcleJOBaHHE aHTHYHBIMH
rOCYapCTBaMU JIEMOKpaTHYECKUX (Gopm
COL[MANILHOTO  YNPABICHUS  POJOBBIM
obmecTBOM [23, c. 26], HaIW4YUe dYacT-
HOW COOCTBEHHOCTH M CBOOOIHOTO 00T11Ie-
CTBa, TOCIIOJICTBO 3aKOHOB, COCANHEHHOE
C «MaKCHMaJbHO BO3MOXKHOH CBOOOIOM
U aBTOHOMHEW MHIUBHIOBY» [27, c. 65],
CO3IaJIM IEMOKPATUYECKHUE YCIOBHS pa3-
BUTHsI BceX cdep OOIIeCTBEHHOW esi-
tensHOCTH [19, c. 136-155]. Apucto-
Teb pPacCMaTpHBal TOCYAApCTBO Kak
HCTOYHHK CHPABE/IMBOCTH, BOILIOILCHUE
JN0OpoJeTeNH, CUUTA, YTO OHO YCTpaHsi-
eT 1100 CIIepIKUBAET HACUITHE U POU3BOIT
TP MTOMOIIY NpaBa — KPUTEPHs CIIPABE/I-
nuBoctH [28]. Takast mo3uiwst 1 000CHO-
BaHHAsl MBICIUTENIEM TNPUMHPUTEIbHAS
GyHKUIMSA rocymapcTBa MMenu Oosnblnoe
MIPAKTUYECKOE U TEOPETHYECKOEe 3Haue-
HHE JUIS JajbHEWIIero pa3sBUTHS MPaBo-
BOTO PEryJIHPOBaHHU.

OnmHUMH U©3 OCHOBHBIX (pyHKUHUI
rocynapcta Kuesckoit Pycu 6pu1m opra-
HHU3aLUMsg M YOpaBiCHHE ITyOIMYHBIMU
U OOIIECTBEHHBIMH pabOTaMH, IMOZaBIIE-
HHE CONPOTUBIICHNUSI yTHETEHHOTO HacelIe-
Hus [20, c. 50]. Ha ycnnenue skcmyara-
LUK HACEJICHHE OTBEYAIO0 KOH(IMKTaMH,
PETYIHPOBAHHIO KOTOPBIX COICHCTBOBAIIO
Bede [29, c¢. 5-15]. 3HaunTeNbHAS YACTh
HOpM «Pycckoil mpaBipl» OCHOBaHa Ha
CaHKIIHOHUPOBAHHOM roCylapcTBOM
00OBIYHOM IIpaBe, KOTOPOE OrPaHHYHBAIIO
npou3Boi (heosalioB W IPeNOTBPAILAIO
koHGIUKTHL. PerynupoBanue KOHPIUKTOB
OCYIIECTBISIIOCH B YCIIOBUSIX OTCYTCTBHS
KpEemoCTHRIX OTHommeHuit [21, c. 69],
3aMEHBl KPOBHOW MECTH IPUMHpPEHHEM
[30, c. 53], Ha oCHOBaHWH MPENTUCAHHUNA
«Pycckoli IpaBabl» MpH MOCPEIHUYICCTBE
rocymapctsa [31, c. 14].

B cBOEM OTHOLICHHH K [TPaBY XPUCTH-
AHCTBO PE3KO KOHTPACTHPYET C OTHOLIE-
HHEM K HEMY, XapaKTepHbIM IS PEIUTHH
u  ¢unocopuil BOCTOUHBIX ECIOTHH.
VIMEHHO LIEpKOBb IOCTaBWJIA B OCHOBY
KaK PEJIUTHO3HBIX, TAK U CBETCKUX OTHO-
LICHHH [TPaBO, NpHIaia eMy HO3UTHBHYIO
LECHHOCTh KaK CpPEeICTBY YpPaBHOBEIIH-
BaHUs W npumupenus. LepkoBb opunu-
aIbHO CaHKLIMOHHMpOBaNa uuer0 Mupa
TocrofHero, IBHKEHUS 32 MHp, YTO HMe-
JI0 YUpe3BBIYaliHOE 3Ha4YeHHe A popmu-

pPOBaHUs IIpaBa — HPUMHUPHUTEIIBLHOTO I10
CBOEH NpHUpOIE M CYTH CPEACTBA pery-
nupoBaHus KoH(ukToB [2, c. 91-98].
[TocimemoBaTenpbHBI OTKa3 OT MECTH
U NPUMEHEHHs CHJIbI OKa3all HO3UTUBHOE
BIUsiHAE Ha (HOPMHUPOBAHHE IPABOBOIO
perynupoBaHus. IIpuMeHeHHE CHIIBI HE
YCTpaHsII0 KOH(IIMKT, a JIUIIb TPHBOIMIO
K ero oboctpennio. CoxpaHsiachk HaIpsi-
KEHHOCTh B OTHOILICHHUSX. BIarockioH-
HOCTb U MOYTHTEIILHOCTH BBI3BIBAIIN JI0BE-
pue, npumupsuta moznei [32]. I. Bepman
oOpaTii BHUMaHHE Ha TO, YTO B HCTOPUH
HapozoB EBporibl He ObIJIO TaKoro BpeMe-
HH, Kora Obl OHU OBLIM JIMIIEHBI PaBoO-
BOTO Mopsizka [2, c. 61], KOTOpBIA AenaeT
BO3MOXXHBIM HOpMallbHOE (DYHKIIMOHHPO-
BaHue Bcex cdep obmiectna [16, c. 521].
[TpaBoBoe perynupoBaHue KOH(IUKTOB
obecreunio IBIKEHNE OT Xaoca K IIpaBo-
mopsinky [17, c. 581], cramo omumM u3
OCHOBHBIX (paKTOpOB ero (HOpMHPOBAHHS
u noanepxku. HanGonee sddexTnBHBIM
CrocoOoM peleHust KOHQIMKTOB B yCJIO-
BUSIX IUIeMeHHOTO0 00mectBa EBporns VI—
X BB. OBUIM NI€PErOBOPHI NPH CONEHCTBUI
o0riero coOpaHusi, KOTOPOE OIHUPAIOCh
Ha corache Kak OCHOBY mpaBa. [IpaBo
OT/IaBaJIO NPE/NOYTEHUE MUPHOIT I0TOBO-
penHoctu. CornameHue O MPUMUPEHUR
MPUPABHUBAJIOCH K pereHuro cyna. Cepa-
LEBUHON pEryJupoBaHHs KOH(IHUKTOB
CTaJ0 IpaBo, KOTOPOE BBIPOCIO U3 CIIO-
c00OB U HOPM MOBEJICHHS, YCTOEB 1 00bI-
YaeB Hapo/a, U3 MOBCEAHEBHBIX OTHOIIIE-
Huit [2, c. 61-67, 83-90]. B ycnoBusx
¢deonanpHOrO criocoba IPOU3BOJICTBA,
OCHOBaHHOTO Ha «BHEIKOHOMHYECKOM
NpUHYXXIeHUH K Tpyay» [33, c. 8-10],
WHJIMBU/IyaJIbHbIE HHTEPECH! M NPaBa JIUIL
HEpEeIKO pacCMaTpPUBAIKMCh KaK yrposa
obmemy Onarononyuuto [16, c. 466]. Pas-
BUTHUIO TIPABOBOTO PEryIUPOBAHUS KOH-
(GIUKTOB CcomeficTBOBaNa <«JIeraau3alus
OTHOILICHUH «IIOMEUINK — KPECThSIHUHY,
«MOIIHOE JIBHXKEHUE (KPECThsIH) 3a KO-
JICKTUBHYI0 SMAHCHIAIMIO»® U BO3MOX-
HOCTh MHrpHpoBarh B ropoxa. Conuaib-
Hele kKoHQmUKTE B XII, XIV n XV BB.
ObUTM  CIICACTBHEM  HECIIPaBeUIMBOH
3aBUCUMOCTH U 3aCTaBJISUIM TOCIOJCTBY-
IOLIYI0 BEPXYyIIKY ycTymaTh [2, c. 291—
292, 313]. OpraHu4HBIM 3JIEMEHTOM
CPEIHEBEKOBOTO 3aKOHO/ATENbCTBA ObLIH
HOPMBI POZOBOrO O0IIECTBa, (YHKIHO-
HaJIbHO HAIpaBJICHHBIC HA MPHMHPEHUE
koH(uKTYyromux cropos [1, c. 17]. Ha
pa3BUTHE PETYIHPOBAHUS KOH(INKTOB
BIIMSUIH: MCYe3HOBeHKE B roponax Cesep-

Hoil EBpornibl u Cpean3eMHOMODbsI, Hauu-
Hast ¢ XI — XII BB., pabctBa [2, c. 338];
[paBOBasi aBTOHOMMS M KOPIIOPATUBHOCTh

cpenHeBekoBoro ropoxa [19, c. 325];
NpU3HaHWEe 3a0aCTOBOK TSDKENBIMU Ipe-
crymerusmu [2, c. 366]. B wactHo-
ctr, BIacTHee akThl Peun [locmommToit
1580 1. CBHOETENBCTBYIOT O MHOTOYHC-
JICHHBIX KOH(QIUKTAaX MO Bceld YKpawHe
[20, c. 116], a ananmu3 JluToBCcKHX ycTa-
BoB 1529, 1566, 1588 rT. yka3eiBaeT Ha
UX pEeryJlupoBaHUE IIyTeM HpUMHUpE-
HHUSA TIPU T[IOCPEAHMYECTBE TOCYIapCTBa
[31, c. 15]. B nepuon OGypikya3HBIX peBO-
mormidt XVII — XVIII BB. B EBporie Obun
OIpe/ieNICHbl TPAaHHIBl BMEIIATEIbCTBA
rocynapcrea B cepbl TPakAaHCKOTO
o0mmecTBa, M3MEHHIICS XapakTep CBsI3ei
MEXIy YeTOBEKOM, OOIIECTBOM M TOCY-
napctBoM [ 16, c. 452, 466]. O0bennHEeHNE
pabOTHHUKOB B OOIIECTBEHHBIE OpPraHHU3a-
LUK CIEPKUBAIOCH OTCYTCTBHEM KpYII-
HBIX TPEANPHUATHA U 3aKOHOIATEILHBIM
3anpeToM. AKTHBHBIH IPOIECC CO3aHUs
oOmecTBeHHbIX opranm3auuii B EBpore
B koHue X VIII B. cmocobcTBOBa OpraHu-
30BaHHOCTH HACEJICHUS! U COKPALIEHHIO
3abactoBok. Co cpenunbl XIX B. Ha 3amna-
ne, Ha pybexe XIX — XX BB. Ha TeppuTO-
puH YKpauHbI 3aKOHOAATEIHHO 3aKPEeILIs-
IOTCSI IIpaBa TPaKJaH, OCYIIECTBIISIEMbIC
B KOJUIEKTHBHOH (opme. BeICTpEIi pocT
0o0ITBIIOrO TIOSIBIICHUE
HOBOTO CpEIHEro Kiacca — BBICHIAX
COTPYAHHUKOB, JESTEIBHOCTH IMPOQCOIO-
30B B kKoHIIe XIX — Hawane XX B. crioco6-
CTBOBAJIM BBICOKOH OpPraHM30BaHHOCTH,
co3nanu OJaronpusITHbIE YCIOBHUS JUIS
nporpecca peryiupoBaHusl KOH(IMKTOB
[21,¢.92,171, 172]. 3HaunTeNnbHAS COLM-
aNbHas HANPSHKEHHOCTb, KOTOpask MMesa
MECTO B pa3BUTHH rocyznapcts EBpomsr
u CeBepHoli AMepukH, NoOyXaana mpa-
BUTENILCTBA «K TIPHHATHIO COIMAIBHBIX
3axoHOB» [16, c. 20]. Co BrOpO#i MOINIO-
BUHbl XX B. HOJUTHKA IOCYIapCTBEH-
HOTO BMEIIAaTeNbCTBA B PETYIMPOBAHUE
0OIIECTBEHHBIX OTHOLICHUI MEHAETCS Ha
MOJIUTUKY COLMATIBHOTO MapTHEPCTBA.
OTeuecTBEHHOE  3aKOHOZAATENILCTBO
B Hayase XX B. pa3BUBAJIOCh B paMKax
OOMICIMBUIM3ALUOHHON NOKTpUuHBL. Ho
¢ 20-x rT. 1 moutH A0 KoHua XX B., IO
W3BECTHBIM NPUYMHAM, KOH(IUKTHI MPU-
3HABAINCH NOCATAHUEM Ha OCHOBBI TOCY-
napcrsa [22]. L{luBunnzoBaHHOE pa3BUTHE
peTynupoBaHus KOH(IUKTOB CTaJI0 BO3-
MOXHBIM C OOpeTeHHEM He3aBHCHUMO-
cti. Ha KOHCTHTYIIMOHHOM YypOBHE TpH-

IIPOU3BOJICTBA,



3HaHO NPaBO Ha: cBOOOLY OOBEAMHEHHS
B OOLIECTBEHHbIE OpraHU3aluu; codpa-
HUSI, MUTHUHTH, TIOXOJbI ¥ IEMOHCTpPALUH;
3abactoBky u apyrue [34]. [Ipumupenue
CTAaHOBHUTCSl JIeHICTBEHHBIM CPEICTBOM
peryaupoBaHus KOH(IMKTOB, 3aKOHOAA-
TEJBHO YPEeTyIHPOBaH MOPSIOK PEIICHHS
TPYyAOBBIX KOH(IUKTOB [35].

BriBoanl. IIpaBoBoe perynupoBaHue
COLMAIBHBIX KOH(INKTOB — 3TO OJHO W3
crnenu(UIecKuX HampaBlIeHHH MpaBo-
BOTO DETYIMPOBaHUs, HAlEIEHHOE Ha
MPUMUPEHNE U OCHOBAaHHOE Ha I103BO-
JIMTENIBHO-TIOOIIPUTENBHBIX — CHOCO0aX,
COYETAaHUU JUCIO3UTUBHOIO  METoZa
C MeToJaMH PEeKOMEHIAalM{ U Ioolipe-
Hus. Ero omIn4uTeNnbHBIMU NPU3HAKaMH
SIBIISIIOTCS: TOCYJApCTBEHHOE HEBMeIa-
TEIbCTBO; HCIONB30BAaHUE HMIIEPATHB-
HOTO METO/Ia HCKIIIOUHUTENBHO [T CTHUMY-
JTUPOBAHUS OPraHU3AIMOHHO-TIPABOBOM
aKTUBHOCTH CTOPOH; JOMHHHPOBAaHHE
CaMOpETYJINPOBAaHUSI OCHOBAHHOTO Ha
[IPaBOBOM aBTOHOMHUH M camopediexkcun
CyOBEKTOB; HEIOCPEJCTBEHHOE Y4acTHe
B PETYIMPOBAHUU €TO aJPECaTOB — CTO-
POH KOH(JIMKTA, CO3AaHHBIX UMH IIPHMH-
PUTEIBHO-TPETEHCKIX OPraHOB; AKTUB-
HO€ y4acTHe MHCTUTYIMH I'Pa)JaHCKOTO
obwecTBa. TakoMy peryaupoBaHHUIO IPH-
CyIIM TPU3HAKH KOOPIUHAIIMOHHOTO
MIPABOBOTO PETYIHPOBAHUS, OCYIIECT-
BISIEMOTO TIPH IIOMOIIHM COBOKYITHOCTH
CPEICTB MIPAaBOBOTO, a HE CHIOBOTO BO3-
neiictBud. Ero cepaueBuHoi siBnseTcs
CaMOpPETYIMPOBAHUE, OCYIIECTBIIEMOE
B YCIOBHSX TOCYAapCTBEHHOIO COIEH-
cTBUs. OTO cepa OTHOIICHUH, perynu-
pOBaHUE KOTOPBIX 3aBUCHUT MPEXKJIE BCETO
ot ero aapecaroB. OCHOBHOW 00sI3aHHO-
CTBIO TOCYHAapCTBa SBISIETCS CO3JaHHE
YCIOBUM [UISI peanu3aluu CyObeKTaMH
UX AaBTOHOMHOTO BbIOOpa, HapaboT-
KH COOCTBEHHBIX TIPaBWJI ITOBEIEHHUS.
[IpaBoBOE perynupoBaHHE COIHAIBHBIX
KOH(JIMKTOB — 3TO OOpaIieHue K mpaBo-
CO3HAHHIO CYOBEKTOB, CTUMYJIHPOBAHHE
colMaabHOH M MpPaBOBOW aKTHBHOCTH,
o0y /1eHHe K IPUMHUPEHHIO Ha OCHOBA-
HUH COITIACHs, OCO3HAHUS BO3MOXKHOCTH
YIOBJICTBOPEHHs COOCTBEHHBIX HWHTeE-
pPECOB JHIIb B UX CBSI3U C UHTEpPECaMH
OIIOHEHTOB.
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MMPABOBOE MMOBEJIEHUE YEJIOBEKA
B IEPHOJ] COLIUAJIBHOI AHOMUHU

Anéna POMAHOBA,

JOKTOp FOPUANYECKHX HAyK, TOLCHT,
npodeccop kadeapst Teopun u hunocopun npasa
VHCTUTYTA paBa M IICHXOJIOTUH
HammonansHoro yHuBepcurera «JIbBOBCKas MOJIUTEXHUKA

AHHOTAIUSA

B crarbe nmpoaHanM3UpPOBAHO MPABOBOE IMOBEACHUE YEJOBEKA, C MPUCYIINM eMy
LIEHHOCTHBIM MHPOBOCIPHSATHEM, B IIEPHO]] OOIIECTBEHHOIT aHOMHUH, KOTOPOE MPOSIBIIS-
eTCsl uepe3 eCTeCTBEHHO-IIPABOBBIC CBOICTBA JIMYHOCTH, €€ KU3HEHHbIC YOCKICHUS 1
YCTaHOBKHU Ha MPaBOMEPHYIO MM HEIPABOMEPHYIO XKU3HEACATEIBbHOCTD. Mcenenyercs
00I1IECTBEHHO-ITPAaBOMEPHAsl aKTUBHOCTh JIMYHOCTH, KOTOpasi ONpenessieTcss Kak TBOp-
4eCKOEe, TApMOHUYHO BO3BBHILICHHOE OTHOIICHHE YEI0BEKa K CBOMM IpaBaM U 00s13aH-
HOCTSIM U SIBJISICTCS aHTHIIOOM [aCCHBHOTO, PABHOIYIIHOIO OTHOLICHHUS K HHTEpecaM
conuyma. CrenaH BEIBOA, YTO B YCJIOBHSX COLMAILHO-IIPABOBOH aHOMHH COLAIBHOE
CO3HaHHE YeNOBEeKa JODKHO HAIMPABIATHCS K €CTECTBEHHO-TIIPABOBBIM OCHOBaM, 4TO
SIBIISICTCSL ONpPEeISIOIIeH TOUKOH MepecedeHns] eCTECTBEHHOrO M [O3UTHBHOTO MpaBa
U TIPU3BAHO TOJICPKUBATH DAAHC MEXAY I'YMAaHUCTUYECKMMH NpaBaMH MHAWBHIA U
PaLMOHATBEHOCTBIO OOIIECTBEHHBIX (haKTOPOB.

KiioueBble c10Ba: coulyanbHas aHOMUs, NPABOBOE MOBEACHHE, IPABOMEPHAs
aKTHBHOCTb, HEMPABOMEPHAsi aKTHBHOCTh, €CTCCTBEHHO-TIPABOBBIC YCTAHOBKH, OOIIIe-
CTBEHHOE CO3HaHUE, KOHPOPMU3M, HOHKOH(POPMHU3M, COLIYM.

LEGAL BEHAVIOUR OF A PERSON DURING THE PERIOD
OF SOCIAL ANOMIE

Alona ROMANOVA,
Doctor of Law, Associate Professor,
Professor of the Department of Theory and Philosophy of Law
of Law of the Institute of Jurisprudence and Psychology
of the Lviv Polytechnic National University

SUMMARY

The legal behaviour of a person with his / her characteristic valuable perception
during the period of social anomie, which is manifested through the natural and legal
features of the individual, his or her vital beliefs and attitudes to legitimate or unlawful
life, is analyzed in the article. The social and legitimate activity of the individual, which
is interpreted as a creative, harmoniously elated attitude of the person to his / her rights
and duties, and the antipode of the passive, indifferent attitude towards the interests of
the society, is investigated. It is concluded that, under conditions of social and legal
anomie, the social consciousness of the human being must be grounded and directed to
the natural and legal foundations, it is the determining point of intersection of natural
and positive law and it is intended to maintain the balance between the humanistic rights
of the individual and the rationality of social factors.

Key words: social anomie, legal behaviour, legitimate activity, unlawful activity,
natural and legal framework, social consciousness, conformism, non-conformism,
society.

IMocTanoBka npodiaemsl. [loBenenne
YeJI0BEKa B Pa3HbIC NEPUOJBI €TI0 JKU3HE-
JIESITENBHOCTH HENPEICKa3syeMO M 3aBH-
CHUT OT psiia (haKTOpOB BHEIIHETO MHpA,
a TaKke OT BHYTPEHHUX YOeKICHUH JTid-
HocTu. Kaxnplii yenoBek sBIseTCs Mpen-
CTaBHUTEJIEM TOH WJIM HHOM COLUAIIBHO-
KyJIBTYpHOH OOLIHOCTH. YTBEpXKIEHHbIC
B 001IeCTBE KOHKPETHbIE LIEHHOCTH, IIPe/I-

MMOYTEHUS, MEHTAJINTET ITO3BOJISIOT YeJIO-
BEKY OMpEJCIUTh CBOI CaMOOBITHOCTS,
oCTaBaTbCAd CaMUM COO0OH, YTO B HTOIe
BEE€T K TMPOSIBICHUIO W COXPAHEHHIO
WHIUBUIYaTbHOCTH U K (OPMHPOBAHHIO
COOCTBEHHOTO BHUICHHS €CTECTBEHHO-
MPaBOBOTO TIPOCTPAaHCTBa Kak Habopa
MOpAaJIbHBIX, PEIUTHO3HBIX M JIYXOBHBIX
LICHHOCTEH.



ColyM HacTOJIBKO HEOIHOPOAEH, YTO
caM IPOBOLMPYET OIpe/IeEHHbIE KPU3HC-
HbIE SBJICHUS, NOTpsiceHus B cepe monu-
TUKH, SKOHOMUKH, BHEIIHEH W BHYTpPEH-
Heii Oe3omacHOCTH. Bo3HUKAET pe30HHBbIIH
BOIPOC O TOM, IOTOB JIM 4YEJIOBEK Kak
WHIVBHA, JUYHOCTH K CaMOpEaH3aliH
U CaMOYTBEPXKIEHUIO B TaKHUX YCIIOBHSX
COLIMANIbHOM aHOMUM HAa OCHOBE ecTe-
CTBEHHO-IIPABOBBIX LICHHOCTEH 1 HI€aJIOB.
Bonee Toro, rotoB u 4enoBeK K IpaBo-
MEPHOMY CYIIECTBOBAHHIO, OKa3aBIINCh
BHE «30HBI KOM(OPTa», a HEPEIKO U BHE
3alUTHl HOPM IIO3UTHUBHOTO IIpaBa KOH-
KPETHOT'O rOCyIapCTBEHHOTO 00IIeCTBa.

He HyXHO 3acTaBIIsITh YelOBEKa IPU-
3HAaTh KOHKPETHBIE E€CTECTBEHHO-IIPABO-
BbIE YCTAaHOBKH MMEHHO B TaKOM BHUJIE, KaK
XOUYeTCsl HaM, BeAb B OOIIHOCTH JIOIEH,
KOTOpasi HMMEET OJWHAKOBblE MPHU3HAKH
(TeppuTOpHs TpPOKUBAHMSA, BO3PACT, MO,
o0pa3oBaHHe, KYIBTYPHBIE  TPajHIHH,
PEIMTHO3HBIE YOKICHNS), OHU H TE HKe
€CTECTBCHHO-TIPABOBbIE  IIEHHOCTH, XOTA
W TIPU3HAIOTCS, HO  BOCIPUHHMAIOTCS
[0-pa3HOMY, a 3HA4UT, IIOBEIACHYECKUE
aCIEKThI, CBS3aHHBIE C MX COOIONEHUEM,
TaKKe Pa3IMYaloTCs. IJTO MOXKHO IIPO-
CIIEIUTh B TEPUOJ KPH3HUCHO-TIEPEXOIHO-
IO COCTOSIHMS pa3sBUTHSA OIPENEIEHHOTO
obliecTBa, KOIJa YelOBEeK IOMKEH PYyKo-
BOJICTBOBATHCSI B OCHOBHOM COOCTBEHHBIMU
€CTECTBEHHO-IIPABOBBIMU
BEZIb OJIHH HOPMBI y)Ke He JelCTBYIOT, Ipy-
rHe emeé He NeHCTBYIOT. TobKO MOpanbHO
U TICHXOJIOTMYECKH C(OPMHUPOBABIIASCS
JIMYHOCTh CMOXET BbIOpaTh HPABHIIBHBIIN
BEKTOP COOCTBEHHOM KU3HEIESTEIbHOCTH,
3a/1aBaTh TOH M LIEHHOCTHbIC IPUOPHUTETHI
MO NPEOIOJICHHI0 AHOMUM B COLMAJIBHO-
MIPaBOBOH KH3HU.

AKTYyaJIbHOCTb TeMbl HCCJICTOBAHMS
00yCIIOBIeHa HEOOXOAMMOCTBIO COBEPILICH-
CTBOBaHUs TOAXO/I0B K O3HAHUIO ITPABOBO-
TO NOBEIEHNS YeNIOBEKa B IIEPUO]] COLMATIb-
HOW aHOMMH M (POPMHUPOBAHMS UIEATBHON
Cpelibl  YEJIOBEYECKOTO  CYIECTBOBAHUS
B €CTECTBCHHO-IIPABOBOM IIPOCTPAHCTBE.

Cocrosinue wuccaenopanms. Ilpo-
OseMa IPaBOBOTO IIOBE/ICHUS YeNIOBE-
Ka B INEpHOJ COLMAIBHOW aHOMHUH, Kak
1 npobiieMa caMoi COIHaTbHO-IIPaBOBOIT
aHOMHH, He ObLIa IPEAMETOM LIEIT0CTHOTO
HCCIIeIOBAaHHS B MpaBOBOM Hayke. Kax-
JbIA U3 0003HAUCHHEIX ACIIEKTOB HCCIe-
JIOBAJIM psifi y4EHBIX B OONACTH TOIHUTO-
JIOTUH, COLIUOJIOTHHU, SKOHOMHKH.

INonsATHIO, CYIIHOCTH M OCOOEHHO-
CTAM TIPaBOBOTO IIOBEAEHMS YEJIOBEKa,

YCTaHOBKaMH,

HPaBOMEPHOMY U HEIIPABOMEPHOMY I10BE-
JCHUI0O B YaCTHOCTH, YAEISUIM HEMaJo
BHUMAaHUs CIICLUAIMCTHI TI0 TEOPUHU pa-
Ba, a umeHHo: M. Kenbman, I1. Pabuno-
Buy, C. [Torpe6nsik. Ha ocHoBe puiocod-
CKO-TIPAaBOBOT'O IIOJXO/A HOBEIEHUCCKUM
aCTeKT JKU3HENESATEeIbHOCTH YeJIOBeKa
OBLT peaMeToM uccienoBanus A. JlaHu-
nbsaHa, O. ['punyk, A. Kosnosckoro.
Oco0eHHOCTH 3HAa4eHHs U  POJH
€CTECTBEHHO-TIPABOBBIX IIEHHOCTEH IIpH
(OpMHPOBAHNM LIEHHOCTHBIX YCTaHOBOK
YeJoBeKa B IpeJesiax MO3UTHBHO-IIPaBO-
BOTO IOJIs OTpakeHs! B Tpynax JI. [anue-
Boii, C. CnuBkw, JI. [leTpoBoii.
CouuanbpHO-IpaBoOBas aHOMHUS, OCO-
OEHHOCTH KU3HEIEATEIbHOCTH YelIOBEKa
B KPHU3HCHO-TIEPEXOJHBIM IEpuox pas-
BUTHA OOIIECTBA B MpPEAETaX €CTECTBEH-
HO-TIPAaBOBOTO IPOCTPAHCTBA MCCIIEOBa-
JIUCh TakuMH yuéHbIMU: B. BaunHuHBIM,
H. XamutoBeiM, B. burynom, H. I'ypa-
neHko, JI. JlyKkbstHOBBIM 1 JIp.
Hecmorps Ha mnyOmukanuu 3THX
U MHOTMX JpYrux Yy4€HBIX, Hpobiema
NPaBOBOTO NOBEJCHH YeTI0BEKa B IIEPUOJL
COLIMAJIHOM aHOMHH HE TOJIBKO aKTyallb-
Ha, HO U B CETOHALIHHUX YCIOBUSX TPEOy-
€T HEOTJIOKHOTO OCBELICHHS, IOTOMY 4TO
MMEHHO celJac 4eJIOBEUeCTBO B IIETIOM
n YKpamHa B YacTHOCTH IE€PEKHBAIOT
ornpenenéHHbIe dTanbl U MOTU(UKALNN
AQHOMHMYECKHX IIPOIecCOB, K 4deMy, Oec-
CIIOPHO, TOTOBBI HE BCE WICHBI COIyMa.
Ilenbro 1 3ama4eiil CTATbM SBISICTCS
YCOBEpIICHCTBOBAHNE NMOHUMAaHUs IIpa-
BOBOT'O IIOBEJICHUS B IIEPUOJL COLIUAIIBHON
AQHOMHHM, KOTOpOE CYyILIECTBYeT B COBpE-
MCHHOW YKPaWHCKO# U 3apy0ekHOU 10pH-
JUYECKOMl HayKe, a TaKkKe PpacKpbITHE
BO3MOXXHOCTH MOTMOMHEHHsI pritocodcko-
MIPAaBOBBIX 3HAHMN Yepe3 MPeCTaBICHHUE
0 €CTECTBEHHO-IIPABOBBIX OCHOBAX JKH3-
HEJIESITeTHHOCTH 4eJIOBEeKa B KPHU3UCHO-
MepEeXOHBII IEPHO/] Pa3BUTHS OOIIEeCTBa.
H3i0/kxeHne 0CHOBHOTO MaTepHaJja.
Ha coBpemenHOM sTame pa3BuTHs YKpa-
WHa TIepeXHBaja KPU3UCHO-TIEPEXO-
HbIE NEPHOJbl HEOJHOKPATHO, HO OIMH
U3 CaMbIX TparM4eckux Karactpoduue-
CKH-KPU3UCHBIX 3TallOB COBPEMEHHOCTH
HE 3aBEepLIEH 10 TeX IOp, MOKa THOHYT
JIFONM, TIPONOJDKAIOTCS BOEHHBIE CHEL-
omeparuu. B Tedenme sToro mepuona
MPaKTHYECKH C(HOPMHPOBAIIOCH HOBOE
noxoseHue rpaxaad. O4eHs BaXXHO, YTO-
OBI AT MOJIOZIBIE JFOAH HE BOCTIPHHUMAIIH
AQHOMHYECKHE IPOIECChl, KOTOpbHIE emIé
HE yCTpaHEeHBI B HaIlleM TOCyJapcTBe, KaK
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HE4TO OOBIIICHHOE, & CyMel, Ha OCHOBE
€CTECTBEHHO-TIPABOBBIX HOPM, IPEO0-
JeTh KPU3UC ¥ UJITH 110 CIIMPAJIU LIUBUIIU-
3aI[MOHHOT'O Pa3BHUTHs, COONIONAsE HOPMBI
MTO3UTHBHOTO M €CTECTBEHHOT'O TPaBa.

ComnuanpHasi aHOMUS — 9TO IIEPEXOTHOE
KPU3UCHO-KaTacTpOUUeCcKoe COCTOSHHUE
OOLIECTBEHHBIX U JIMYHOCTHBIX CTPYKTYP,
TP KOTOPOM OIHU HPaBCTBEHHO-TIPABO-
BEIE HOPMBI YK€ HE JICHCTBYIOT, a IpyTHe,
KOTOpBIE JOJDKHBI X 3aMEHHTh, 10 PSIy
MIpUYHWH, emeé He qercTByIoT [ 1, c. 15].

CouuanpHas aHOMHUS 3aTparuBaet
Bce cepsl KU3HH COILlMyMa, B TOM YHC-
ae ¥ npaBoByt0. OOBIYHO aHOMHYECKUM
mpoleccaM IPeIIIeCTBYIOT OnpeneéH-
Hble OOILECTBEHHbIC MOTPsICEHUs (M3Me-
HEHHE IroCyIapCTBEHHO-TIPAaBOBOTO CTPOS,
PEBOIONMH, BOWHBI U T.71.). CTOUT OT™Me-
THUTb, YTO IJTAHOBHIE N3MEHEHUS B )KN3HU
OTIpeneIEHHOTO coo0ImecTBa HE TIPHBO-
IIT K cocTossHUIO anoMuH. [locrenenHbie
nubepanibHble TpaHC(GOPMaIMA B Pa3BU-
THH COLyMa SBJISIFOTCS OOBIYHBIM U JIaXKe
TIOJIOXKUTEIBHBIM IIPOLIECCOM, YTO, Kak
MIPaBHJIO, CIIOCOOCTBYET MPOTPECCHBHBIM
npeoOpa3oBaHUIM.

Mbl He MOXEM YTBEpXKIaTh, 4YTO
COLIMAJIHO-TIPAaBOBAsi AHOMUS  SIBJISCT-
Cs  HUCKIIIOUUTENBHO  OTPHUIATEIIHHBIM
SBJICHHEM, XOTS CIPOTHO3HMPOBATh €&
pe3yasTaT HEBO3MOXKHO, M 3aBHUCHT OH
OT BEKTOpa JABIKEHHUs OOINeCTBa, OT
NeSITeNEHOCTH  KOHKPETHBIX JIHJIEPOB, a
TaKke OT JIOMHHHUPYIONIETO ITOBEICHUS
OTJICIIbHBIX MHUBHUJIOB.

KoHeuHO, MOXHO ONIpenenuTb psn
(axkTopoB, KOTOpbIE BIMAIOT Ha yKa3aH-
HBIE MIPOLIECCHI, HO B HAIIEM HCCJIEI0Ba-
HHUM MBI aKIIEHTUPYEM BHUMaHUE UMEHHO
Ha MOBEJCHYECKOM.

IIpaBoBOE MOBEECHNUE YETOBEKA MOXKET
OBITh TIPABOMEPHBIM U HETIPABOMEPHBIM.

OT TOrO, KaKOM M3 ITHX BHIOB IIOBE-
neHnst OyneT JOMHHUPOBATh, OyIeT 3aBH-
CeTh, HACKOJIBKO OBICTPO OOIIECTBO BHIN-
JIET U3 KPU3UCHO-TIEPEXOTHOTO COCTOSTHUS
1 BBIHZET 1M BooOLIE.

BaxxabiM (akTopoM, KOTOpBIHA CITO-
coO€H HalpaBUTh IIPABOBOE IOBEICHHE
YeJI0BeKa B PyCJIO NPABOMEPHOCTH, SIBIIS-
ercsi 00IIECTBEHHOE CO3HAHUE JIUYHOCTH.

Hano oTMeTuTs, 4TO JIMYHOCTH — 3TO
DIyOMHHAs — PEaJIbHOCTh  BHYTPEHHEIO
MHpa YeNOBEKa, XapaKTepU3YIOIasiCcst
YHHUKAIBHOCTBIO M OTKPBITOCTBIO, KOTO-
pBle  peanm3yloTCsi B CaMOIIO3HAHWH
W CaMOCO3HJAaHWH U OOBEKTHBUPYIOT-
csi B apredakrax KyabTypbl. JIMYHOCTB



SEPTEMBRIE 2019

OTJIMYaeTCs OT MHAMBHIA TEM, YTO B CBO-
X aKTyaJU3HPOBAHHBIX IPOSBICHUAX
SIBISIETCS TPAHCLCHICHTHOH (MMeroleit
MEPCIIEKTUBBI UL Pa3BUTHUS) IO OTHO-
LICHHIO K YCJIOBHSM COLIMAIbHOW KU3HHU;
TOrAa Kak HMHAWBUJA BBICTYNAeT YaCTHIO
pora u Buzaa (OHONIOTHYECKHH aToM)
n obmecTBa (commanbHEIA atom). Bme-
CTE C TeM B HEKOTOPBIX IICHXOJIOTTIECKHX
IIKOJIaX — MPEeXJIe BCETO B COIHOICHTPH-
YeCKOH — TMYHOCTH HCTOJIIKOBBIBAETCS KaK
colyanbHas Macka WHAMBHIYaJIbHOCTH
[2, c. 152]. IToaToMy ypOBEHB JTUYHOCT-
HOTO pa3BUTH YesIOBeKa OyAeT BIUATH Ha
ero o0LIeCTBEHHOE CO3HAHUE, UTO, B CBOIO
o4yepesib, OINpEieNseT IIOBEACHYECKYIO
MO3UIMI0 MMEHHO B KPHU3UCHO-TIEPEXO[-
HBIIl eproz pa3BUTHUS 00ILECTBA.

OO1ecTBEHHOE CO3HAHUE — 3TO COBO-
KyTHOCTH ~ B3DNISZOB, IPEACTaBICHHUH,
HaCTPOCHWH, 4yBCTB, TpaJuLMH, UACH,
OTpaKalomMX  OOIIeCTBEHHOE  OBITHE
B IEJIIOM WM €ro OTHENbHBIE CTOPOHBI
B CO3HaAHMH JIroeH [3, c. 151].

B ycnoBuax coumangbHO-IpaBOBOM
AQHOMHHM OOIIECTBEHHOE CO3HAHUE 4YeJo-
BEKa JIOJDKHO HAIpPABISATHCS K €CTECTBEH-
HO-TIPaBOBBIM HCTOKaM, YTO SBISETCS
ONpeAeTsIoONeld TOYKOM TmepeceueHust
€CTECTBEHHOTO M MO3UTHBHOIO IIpaBa
1 TIPU3BAHO MOAJEP)KMBATh OalaHC MEX-
Iy TYMaHACTHIECKUMHU [IPaBaMH HHANBH-
a ¥ PaloOHAIBHOCTHIO OOIIECTBEHHBIX
¢axropos. ConnanbHO-TIpaBasi FapMOHUS
BO3MOJKHA TOJIEKO TIPH YCIIOBUH yCTONYH-
BOTO ¥ IIPaBUJILHOTO BHYTPEHHEro yOex-
JICHH YeJIOBEKa, COSIMHEHHOTO C COOIIIO-
JICHHEM 3aKOHOB €CTECTBEHHOIO IIpaBa,
YTO HHTETPUPYETCS C INPEANHCAHUSIMU
MIO3UTHBHOTO IIPABa.

OcHOBHasE  IICHHOCTh
TaKOl HMHTETpalH 3aKJIIOYacTCs B TOM,
YTO HAPSILy C IPABOM, CO3AAHHBIM JIIO/Ib-
MU 1 BBIPQ)KEHHBIM B 3aKOHAX, CYIIIECTBY-
€T COBOKYNHOCTb TpeOoBaHMIi, B CBOEH
HCXOIHON OCHOBE POXKIEHHBIX HETIOCPEI-
CTBEHHO, 0€3 YeII0OBEYeCKOro ydacTus,
caMOH JKM3HBIO 00IIecTBa, OOBLEKTHB-
HBIMH YCJIOBUSIMH JKM3HEJEATEIbHOCTH
YeJI0BEKa, TO €CTh €CTECTBEHHBIM XOJOM
Beuieil. Hopmbl ectecTBeHHOro mpaBa
MPU3BaHbl 3alMIIATh NpaBa 4YeJIOBEKa,
00yCIIOBIICHHBIE ~ OCOOCHHOCTSIMH €TI0
npuposl. To ecTh ecTecCTBEHHOE IIPaBoO —
3TO HE TOJIBKO NIPABO Ha KU3Hb, OOIICHNE,
CaMOYTBEp)KICHNE, Ha JIMYHOE JOCTO-
HWHCTBO, CBOOOHOE BOJIEH3BSBICHHE,
cBOOOy COBECTH, MBICIH, CIIOBa M T.]I.,
HO ¥ TyTh K ITO3HAHUIO ITPABOBOTO SIBIIE-

IIOHUMAaHUA

HHSA, 0COOEHHO B KPH3HMCHO-IIEPEXOIHbIH
MepHoJ| pa3BUTHUS O0IIECTBA.
EctecTBeHHO-nIpaBOBOM MOIX0A NpHU
paccMOTpeHun 3a/1eKI1apUPOBAaHHOIO
BOIIPOCA MMEET CYIECTBEHHOE 3HAUCHUE
€eI1é ¥ [TOTOMY, 4TO TPeOOBaHUS €CTECTBEH-
HOTO MpaBa OTIMYAIOTCA Oe3yCIOBHOI
HETIPEKIIOHHOCTBIO,  KaTeTOPHIHOCTEIO,
HETIOABIACTHOCTHIO KOHKPETHBIM CHTYa-
LUSIM (B TOM YHCIIE IPOU3BOITY OTIEIBHBIX
JIUI), HEOTBPaTUMOCTBIO CIHOHTaHHOTO
HACTYIUICHUs] HEraTUBHBIX MOCHEACTBUI
IIPU UTHOPUPOBAHHU €CTECTBEHHO-ITPABO-
BBIX TPeOOBaHUIA.
JKuznenesrenbHOCTh
B KPHU3UCHO-NIEPEXOIHBIN mepuos pas-
BUTHs OOIIecTBa JO/DKHA HAIPaBIATHCS
B TIpaBOMEpHO-aKkTHBHOE pycio. [laccus-
HOE IIPaBOMEPHOE ITOBEACHUE YMECTHO
U ompenenéHHbIM 00pa3oM  OnpaBia-
HO, Korja OOINeCTBO XapaKTepH3yeTcs
BBEICOKHM CTAa0MJIBHBIM YPOBHEM pa3BHU-
THSI BCeX cdep ero KU3HH, B YACTHOCTH
mpaBoBoil. Ilpn Takux ycrnoBHAX YIIEHBI
obmiecTBa MOTYT BbIOMpaTh IpPaBoOMEp-
HO-TIACCUBHOE MOBE/EHHE, HO HE CTOUT
€ro OTOXAECTBIATh C KOHPOPMHCTCKUM,
TaKMM, 4TO MPUBOIUT K YHaJIKy IIporpec-
CHUBHOT'O Pa3BUTHSI TOCYJapCTBa.
ConuanbHO-TIpaBOBasi aHOMHS «Tpe-
OyeT» OT 3aBEIOMO AKTHUBHBIX TPaXIaH
MIPOSIBIICHUS] WX JKM3HEHHOW M TpaskmaH-
CKOM MO3UIMM B HENETKUM IEepuoj pas-
BUTHS TOCYZAapCTBEHHOTO  OOIIeCTBa.
CoxpaHeHne TpaBOMEpPHOH aKTHBHOCTH,
B OTIMYHE OT HENPABOMEPHOMW, SBISIET-
Csl CIIOXKHBIM IIPOLIECCOM M TpedyeT He
TOJIBKO BHEUIHUX MPOSIBIECHUN, HO U BHY-
TPEHHEro YOSKIEHHs 4eJOBEeKa B CJMH-
CTBEHHO BEpHOW MPaBOMEPHOH KU3HEe-
SITENIBHOCTH.
B npaBoMepHOI aKTHUBHOCTH 4€I0BE-
Ka BOIUIOIIAIOTCA MPHUCYIIHE €My HpaB-
CTBEHHBIE IIEHHOCTH, KOTOpPBIE Ompese-
JISTIOT XapakTep ero noseneHus. Koneuno,
aKTHBHBIE JEHCTBHUSI MOTYT WMETh I0JI0-
JKUTENBHBI W OTPHIATEIBHBIA pe3yIlb-
TaT, BeIb HE BCErIa IOJIOKHUTEIBHBIE
HaMEpeHus: W OEUCTBHs 4YENOBEKa MpHU-
BOJAT K OXHMJAEMOMY pe3yibTary. Baxk-
HO, 4TOOBI JIMYHOCTh HE OTYasulach, He
«OIyCTHJAa PYKH», a IeJICHAIpaBICHHO
1T K BOCCTAHOBJICHUIO OOIECTBEHHOTO
MOpsIIKa, CTAOMIBHOCTH M CaMOYTBEPXK-
nanack B 3ToM. PopMHUpOBaHHE OPHEHTH-
POB aKTHBHOCTH YEJIOBEKA B COLMAIEHOM
U €CTECTBCHHO-IIPAaBOBOM IIPOCTPAHCTBE
HE MOXeT OBITh CTUXHHHBIM, TaK Kak
OCHOBBIBAeTCSl Ha ITO3HAHUM OOBEKTHB-

YCJIOBEKa

HBIX 3aKOHOMEPHOCTCH LMBHIN3ALUOH-
HOTO TIporpecca.

KoHe4HO, CTOMT MOMHHTB, YTO COCTOS-
HHE COLMAJIbHO-TIPABOBOM AaHOMHUH SIBJISICT-
sl TIPEKPaCHBIM OCHOBAHUEM JUIs TPOLIBE-
TaHUSI HEIPABOMEPHOTO MTOBEIEHHUS WICHOB
obmiecTBa. JTO Kak JIAKMycoBasi Oymakka
UL TIPOSIBICHUSI €CTECTBEHHO-TIPABOBBIX
CBOMCTB JIMIHOCTH, €€ IIEHHOCTEH, JKU3HCH-
HBIX yOeXKIeHNI 1 YyCTaHOBOK.

3HauUTENTHHO TPOIIE PEaTN30BHIBATH
COOCTBEHHOE IPaBOMEPHOE MOBEICHHE
NpU  YCIIOBUM CTaOMJIBHOTO Ppa3BUTHS
JIEMOKPATH4YECKOro O0LIeCTBa, €CIU HeT
COLIMAJIBHO-OBITOBBIX TPOOJIIEM M CHTY-
aluil, KOTOpbIE CTAaBAT 4YEJIOBEKa Iepes
HEOJJHO3HAYHBIM BBIOOPOM.

3aMeTHM, YTO COIMAIBHO-TIPaBOBAst
AQHOMMS KOTOpasi BO3HUKIIA B PE3yNbTaTe
060pEOBI WIEHOB 00IIIECTBA 3a CBOH IIPaBa,
MIPOTUB HEIAEMOKPAaTHIECKUX PEKHMOB
U T. . 3HAYUTENFHO TIPOIIE IS PEeoo-
JIEHUST W ISl BOCHPHSTHS JIIOABMH, YeM
Ta, YTO BO3HUKACT KaK CJICICTBHE BOOPY-
JKEHHOM arpeccuu Jpyrux TIocynapcrs,
3aXBaTHUYECKOH MOJIUTUKH aBTOPUTAp-
HBIX IpaBUTENEH.

Korma rpaxmane nocTuraror cBoei
LEeNH B IPEOJOJICHUH HECHPAaBEIUBOCTH
[0 OTHOIICHHIO K HUM, TO B COCTOSHUH
ornpeneNnéHHOro noabéma, sHpopur ot
moGesl UM JIeTde TPEoJI0IeBaTh KPU3HC
HEONPEeIeNEHHOCTH, MEPEeXOAHBINH Iepu-
o, a TaKXke COOIIoNaTh IPaBOMEPHOE
noseneHne. Hampumep, oOmecTBeH-
HO-TTOIUTHYECKUN Kpusuc 90-Xx, KoTo-
pblii ObUI CBsI3aH C pacnajoM COBETCKOI
UMIICpHH M OOpETeHHEM HE3aBUCHUMO-
CTH YKpauHOW, MPeonoeBalcs JTIOIbMHU
C BEepol B MNPOLBETAHHE HE3ABUCHMOTO
U CYBEpEHHOT0 TOCyNapcTBa, a MOTOMY
OONBIIMHCTBO JIIOJEH BBHIOpaNIU BEKTOP
MIPaBOMEPHOCTH MOBEAEHUS, JOCTUTHYB
MIOCTABJIICHHON IIETIM HAlepeKop AaKTUB-
HBIM HENPAaBOMEPHBIM IEHCTBHAM OIpe-
JIeNEHHBIX CJIOEB HACEIICHUS.

Kak MBI yXe oTMeuanm, HWMeH-
HO B TaKue IEpUOIbl Pa3BUTHUs oOle-
CTBA IPOSBIIAIOTCS WCTUHHBIC CBOICTBA
n yoexienus yenoseka. IIposBisercs To,
4TO OBLIO 3aJI0KEHO B JIETCTBE POJUTENS-
MH, OKDPYXEHHEM, LIKOJIOH, COLLYMOM.
W 3neck BaxkHBIM (DaKTOPOM  SIBIISIETCS
IyXOBHOCTb M Bepa denoBeka. Mbl He
XOTHM aHaJlM3MpOBaTh WM, TeM Oolee,
HaBSI3BIBATh OIPENEIEHHBIE PEITUTHO3-
HBIE YOeXKICHHUS JIIONISIM, ONPENessisl, ITO
MPaBWIFHO, a YTO HEMpPaBWJIFHO. OTO
BHYTPEHHUH MHpP Ka)KIOTO, M KaKIbIi



Ui ce0st OpMHUPYET U BBICTPAUBAET €ro.
Tonbko oTMeTHM, 4TO Bepa BO Bceblm-
HETO, Bepa B MPUPOIY U €€ 3aKOHBI, Bepa
B exuHoe MupoBoe [loOpo Hampasiser
YeJIoBeKa K MPaBOMEPHOH KU3HEEATE b~
HOCTH M OIpeNeNEHHBIM 00pa3oM aaér
CHIIy TPEOAOJICBATh CIOXKHBIC >KH3HEH-
HbIE 00CTOSITENBCTBA.

CTOUT akKIEeHTHPOBAaTh BHUMAHHE Ha
KOH(OPMHUCTCKOM TIOBEICHHH YeJIOBeKa
BO B3aMMOOTHOIICHMSAX C TOCYNAPCTBOM
B IIEPHO]] COLIMAJIBHO-TIPABOBON aHOMUH.

Kondopmucrckoe nosenenue — 31o
[IPaBOMEPHOE MOBEAEHHE, sl KOTOPO-
IO XapaKTepHbl IMPUCIIOCOOIEHYECTBO
cyObekTa, NacCHUBHOE NPHHATHE UM
CYIIECTBYIOILETO TOpPSAJKa, OTCYTCTBHUE
COOCTBEHHOM HO3UINHY, TOTYNHEHHE IICHU-
XOJIOTHYECKOMY JIaBICHHUIO CO CTOPOHBI
koiexkTuBa [4, c. 135-141].

Mpbl aKmeHTHpOBaJM BHHMAaHME Ha
HETaTUBHBIX OCOOEHHOCTSIX MPOSIBICHUS
KoH(OpMI3Ma, HO CIPaBEUTUBOCTH paJH
CTOUT TIPU3HATH U MOJIOKUTEIBHBIE ACTIEK-
Thl KOH(OPMHCTCKOTO TIOBEICHHUS YeJIOBe-
ka. He Bcerna ykasaHHast Moziellb B3aHMO-
JIeUCTBHS YeI0BEKa M TOCYAApCTBA SIBIAETCSI
OTpHIIATEILHON, Belb COOMIONEHHE TOTO,
YTO MPHHSTO OKPYXAIOIIIMH WU BIACTHIO,
YCTaHOBKa (KEAaHWE M MPHBBIYKA) TOXE
MOTYyT HMETh IIOJOXKHUTEIbHBIH aCHEKT.
Hanprvep, maccuBHOE COOIONEHHUST 3aKO-
Ha, HOPM COLIIlyMa €CTeCTBEHHO-IIPAaBOBOTO
MPOCTPAHCTBA, CYIIECTBYIOIIETO ITOPSIKa,
HOPM U TIPaBWJI B JEMOKPATHIECKOM, TIpa-
BOBOM TocynapcTse. BaxHo, uToOBI werno-
BEK CMOT" U3MEHHUTb KOH(POPMUCTCKOE MOBE-
JIEHHE Ha TIPaBOMEPHO-AKTUBHOE B CITy4yae
HEOOXOAUMOCTH pearupoBaHUs Ha OIpesie-
néuHble coObITUs. EnuHcTBEHHOE yCoBHeE,
9TOOBI 3TO TOBEICHHE HE MPEBPATHIIOCH
B aCOIMAJIBHOE.

Kondopmusmy wyacto mpoTHBOINO-
CTaBNSAETCS HOHKOH(GOPMHU3M KaK Ipo-
TECTHasl PEaKkI¥sl Ha JKU3Hb «KaK BCE»
[5, c. 236].

ColyaJibHO-IIPaBOMEPHast
HOCTB — 3TO TBOPYECKOE, TAPMOHUYHO BO3-
BBIIIEHHOE OTHOILEHUE YEJIOBEKA K CBOUM
npaBaM U o0s3aHHOCTSIM. OHa sBiseTCs
AQHTUIOJOM IACCHUBHOIO, PaBHOIYIIHOIO
OTHOILICHUSI K MHTEpPecaM COIMyMa.

VYOexxaeHus: 4elloBeKa, OCHOBAHHBIC
Ha BBICOKHMX HPABCTBEHHBIX KPHUTEpPU-
SIX JIOJITa, OTBETCTBEHHOCTH WM COBECTH,
CTAHOBSTCSl BaXXHEHIIEH MOOyANTEeTHHOM
CHJIOW aKTUBHOTO COIMAJIbHO-IIPaBOMEp-
HOTO ITOBEACHUS YeJIOBeKa B €CTECTBEH-
HO-IIPaBOBOM IpocTpaHcTBe. B3aumonei-

aKTHUB-

CTBHE TAaKUX HPABCTBEHHBIX KAaueCTB, KaK
COBECTb, MOPAJIbHBIN JIOJI, OTBETCTBEH-
HOCTB Teper 00IIeCTBOM U Tepen co0oil,
CrocoOCTBYIOT ()OPMUPOBAHUIO B CO3HA-
HUU 4YellOBeKa TBEPABIX YOEKICHUH,
SBJISIOTCS OCHOBOH  COL[MAJIbHO-IIPABO-
MEPHOTO aKTHBHOT'O TIOBEACHHS YesIOBEKA
U TIPOTPECCHUBHON KU3HEICATEIbHOCTH
B [ICPHOJL COL[HAILHON aHOMHUHL.

DTo0 moBeEHNUE YeJIOBEKA BHIPaXKacT-
Csl B €0 B3aMMOOTHOUICHHSX C JPYTUMHU
JIOABMH U OTPAaHMYUBACTCS UX IPaBaMU
U cBOOOJAaMM, HE HPOTHBOPEUHUT (COOT-
BETCTBYET) MO3UTUBHOMY IIpaBy M HOp-
MaM €CTECTBEHHOrO IpaBa, MpU3HA&TCs
CIPaBeUIMBHIMU B KOHKpPETHOM 0OIie-
CTBE B ompejeieHHoe Bpems. IIpaBo-
MEpHOE IOBEJECHHE He IPOCTO OCO3HAH-
HOE U BOJEBOE, 5TO HMOBEACHUE, KOTOPOE
HAaXOIMTCS IOJ PEalbHbIM MIH MOTEH-
[HAJTbHBIM KOHTPOJIEM CO3HAHUSI M BOJH
YeJIoBeKa.

B kpusucHO-nepexoqHbI  TEepHOn
CYLIECTBOBaHUS 0OIIECTBA JIOMUHHPY-
I0T €CTECTBEHHO-IIPABOBbIE HOPMBI Kak
HEIMCaHbIe PEryJsATOPbl JKH3HEIESTElb-
HOCTH 4YeJIOBEKA, KOTOPbIE KOPPEKTUPYIOT
€ro MOBEJICHHUE U SBJISIOTCS HEOCIIOPUMBI-
MH JOTMaMH JUIs HETO.

EcrecTBeHHO-TIPaBOBbIC ybexe-
HHS, B OCHOBE KOTOPBIX JIEKar IIIyOOKO
YCBOCHHBIE 3HAHMS O CIIPaBEUIMBOCTH,
WCTHHE, BCErIa HAJCNICHbI JIMYHOCTHBI-
MH CBOMCTBaMH, HO MPOSIBIISIOTCS OHH
B MEXJIMYHOCTHBIX OTHOIICHHUSX, B MIPaK-
THUYECKOH eATeIbHOCTH YesioBeKa B ce-
pe mo3utuBHOro mpama. OO0 yOexIeHu-
AX YENIOBEKa MOXXHO CYJIHUTh TOJBKO IO
pesynbraram ero oOIIeCTBEHHO 3HAYUMO-
rO MOBEACHUS B NPOOJIEMHBIX CHUTYallu-
X, TNPOTHBOPEUHSX, PELICHHE KOTOPBIX
TpeOyeT NpPOsIBICHHS BCEX LIEHHOCTHBIX
CBOMCTB  4YEJIOBEKA, IOJKPEILNIEHHBIX
BHEUIHUM  OOLIECTBEHHO-IIPABOMEPHBIM
AKTHUBHBIM TTOBE/ICHUEM B COLIYME.

LleHTpaJIbBHOE MECTO B CUCTEME peTy-
JATOPOB MPABOMEPHOTO MOBEAEHHUS YeJIO-
BEKa, M0 HalleMy MHEHMIO, 3aHUMaeT
npaBoBoii uaeai. JIro6oi 00IeCTBEHHBIH
MEXaHHM3M IIPOU3BOAUT LEIYI0 CHCTEMY
NPaBOBBIX WJICAJIOB: 3TO IPABOBBIC UjiCa-
JIbI YEJIOBEKA, Pa3IMYHbIX OOLIECTBEHHBIX
TPYNI U WHTETPUPYIONMH MX COLHMAIIb-
HBIW [IPAaBOBOU Uzeall.

BeiBoasl. Takum o6pa3oM, mpaBoBOE
HOBE/ICHUE YeIOBEKa B IIEPHOJ] COLUANb-
HOIl aHOMHH TPOSIBISIETCS B IPaBOMEp-
HOM WJIM HENPAaBOMEPHOM MOBEICHHU
Ha OCHOBE KOHKPETHBIX €CTECTBEHHO-
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IIPAaBOBBIX YCTaHOBOK. Takoe IOBElICHUE
ABJISETCS OCO3HAHHBIM M BOJICBBIM, 3TO
MIOBEJICHUE HAXOJUTCS TIOJ pealbHbIM
WM TOTEHIMAIBHBIM KOHTPOJIEM CO3Ha-
HUSL ¥ BOJIM 4YEJIOBEKA TPH CTPECCOBOM
JKU3HEHHOH CUTyalluH, ONIPEAEISIETCS Kak
KPHU3UCHO-TIEPEXOTHOE COCTOSHUE Pa3BH-
TS ofmIecTna.

YeroBek JOMMKEH OBITH TOTOB K 001I1e-
CTBEHHO-TIPAaBOBOH aHOMHHU B COBPEMEH-
HOM conuyMe. [Ipexxae Bcero MOpajabHO
U TICUXOJIOTUYECKU NPOTUBOCTOSTH HEra-
TUBHBIM IPOSIBJICHHAM TaKoro 3Tara pas-
BUTHS OOLIECTBA U HAIIPABIISATh COOCTBEH-
HOE IIOBE/ICHHE B NPaBOMEPHOE pYCIIo,
4yTo Oyger crnocoOCTBOBAaTh OBICTPOMY
MIPEOIOICHHIO OOIIECTBEHHON aHOMUH, a
TaKXKe IIOMOXKET COXPAaHUTh €CTECTBEHHO-
MIPaBOBYIO TAPMOHUIO Pa3BUTHUS TOCyIap-
CTBa, MUHAMH3HPYET Ie(hOPMAIHIO IICH-
HOCTHBIX TIPABOBBIX YCTAHOBOK YEJIOBEKA.
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OYHKIMU IOBEHAJBHOI'O YIVIOBHOI'O TIPOU3BOJACTBA

Buraauii POMAHIOK,
KaHIUIAT FOPUIUYECKUX HAYK,
cTapuInii npernojasaresib Kageapbl yroJoBHOTO MPOLECCca ¥ OPraHu3aliy 10CYIeOHOTO CIIEACTBUS
XapbKOBCKOTO HAIIMOHAIBHOTO YHHBEPCUTETA BHYTPEHHUX JIEJT

AHHOTAINUA

B crarbe npoBomuTcs uccienoBanre (GyHKLIUH FOBEHAJIBHOTO YTOJIOBHOTO MPOU3BOJICTBA. YCTAHOBJICHO, YTO cUCTeMa (DYHKUHiT
FOBEHAJILHOTO YTOJIOBHOTO CY/IOIPOU3BOJICTBA 3aBUCHUT OT PEAJIM30BAHHOM MOJIEIIH YTOJIOBHOT'O IIPOU3BOACTBA B OTHOIICHUH HECOBEP-
[ICHHOJNETHHUX. B QyHKIMAX HaXomsaT CBO€ OTpayKeHHE 0COOSHHOCTH KOHKPETHOH CHCTEMBI I0BEHAJIBHOW IOCTUINH, PeaTn3yeMol B
TOW WJIM MHOM CTpaHe B KOHKPETHBIN UCTOpUYECKU epuoll. B mporecce CTaHOBJIEHHUS FOBEHALHOTO YTOJIIOBHOTO CYIOTPOU3BOACTBA
B COOTBETCTBHHM C €I0 OCOOBIM Ha3HaYE€HHUEM B TEOPHHU YT'OJIOBHOIO Ipolecca ChOpMHUPOBAINCH Clieytomue creruduyeckue GpyHk-
UM OXpaHUTEIbHAs, BOCCTAHOBUTENbHAS, (DYHKIIMH PECOIMAIM3ANH 1 MEePEeBOCHUTAaHN. AKIIEHTHPOBAHO BHIMaHIE Ha HE00Xo-
JMMOCTH CO3IaHMs YCJIOBHI HaWIy4IIero o0ecreyeHns HHTEPECOB HECOBEPIICHHONETHETO B YTOJIOBHOM CYJOIPOM3BOJCTBE B XOJIE
peanuzanuu QyHKIMI IOBEHAIBHOTO YTOJIOBHOTO CYAONPOU3BOICTBA.

KitoueBble cjioBa: (QyHKIMS, YTOJIOBHOE CYIONPOU3BOICTBO, IOBEHAILHOE IIPOU3BOICTBO, OBEHATIBHOE YIOJIOBHOE CyIOMPOU3-
BOZICTBO, HECOBEPIICHHOIETHHH.

FUNCTIONS OF JUVENILE CRIMINAL PROCEEDINGS

Vitalii ROMANIUK,
Candidate of Juridical Sciences,
Senior Lecturer at the Department of Criminal Procedure and Organization of Pre-Trial Investigation
of the Kharkiv National University of Internal Affairs

SUMMARY
The article conducted a study on the functions of juvenile criminal proceedings. It is established that the system of functions of
juvenile criminal proceedings depends on the implemented model of criminal proceedings against minors. The functions reflect the
features of a particular juvenile justice system, which is implemented in a particular country in a particular historical period. In the
process of the establishment of juvenile criminal proceedings in accordance with its special purpose in the theory of the criminal
process, the following specific functions were formed: protective, restorative and the functions of re-socialization and re-education.
Attention is focused on the need to create conditions for the best interests of the child in criminal proceedings during the implementation

of the functions of juvenile criminal proceedings.
Key words: function, criminal proceedings, juvenile proceedings, juvenile criminal proceedings, juvenile.

IlocTranoBka mnpodiaeMbl. B Hayke
YIOJIOBHAsE IpomeccyaibHass —(QyHKITUS
paccMarpuBaeTcs KaK CIOKHAs CHCTEM-
Hasi KaTeropusi, OATOMy €€ cozepKaHue
BBI3BIBACT ITOCTOSHHYIO HAYYHYIO JUCKYC-
cuto. V3-3a cBoero o0beMHOTO conepika-
HUSI 5TOT TEPMUH yIOTPeOIIsieTCsT KaK At
onpesesieHUs OCHOBHBIX HalpaBlIeHUH
YTOJIOBHOT'O IpoIlecca, TaK U ISl PaCKphI-
THS OCHOBHBIX HAIIPaBICHUU MPOLECCY-
ANbHON JEeSATENTbHOCTH YYaCTHUKOB YTO-
JIOBHOTO CyJOIpPOU3BOACTBA. B HayuyHOHI
cpere chHOPMHUPOBAIUCH MHOTOYHCIICH-
HBIE TIOAXOIBI K OINPEACICHUIO TOHSTHUS
1 CYyITHOCTH (PyHKINI B YTOIOBHOM CYZIO-
MPOM3BO/ICTBE, & TaKX€ BAPHAHTOB HX
knaccupukanun. Kaxnerii n3 Takux momu-
XOJI0B OCHOBaH Ha HOpMax JIeHCTBYIOIIE-
ro B ONpEEJICHHbIII MOMEHT YIOJIOBHOTO
MPOLIECCYaTbHOTO 3aKOHOAATENbCTRA.

OueBUIHO, YTO BOMPOCH (PYyHKLIUHU
IOBEHAJBHOTO  YTOJIOBHOTO  CYHAOIPOU3-
BOJICTBA OTHOCSTCS K YHCIy HEIOCTa-
TOYHO Pa3pabOTaHHBIX MPOOIEMATHK KaK

B OTEYECTBEHHOH, TaK M B 3apyOe:xHOI
HayKe, IJe «(QYHKIHSD TOHUMAETCS TOXK-
IECTBEHHO TEpPMHUHAM «Ha3HAYCHHEY,
«MHUCCHS» U HUCIIOJNB3yeTCs Yalle BCEero
IUTS OTIMCAHUS OTAEIBHBIX HalpaBIeHUI
JICATENIBHOCTH  Pa3JIMYHbIX yYaCTHUKOB
IOBCHAJIIHOTO  yTOJIOBHOTO ~ CYJOIPOM3-
BOZACTBA. B 1eATENbHOCTH IOBEHAIBHOTO
cyna TepMHH «QYHKIUS» yHoTpeOiseTcs
KaK Uil YTOYHEHHsS FOPHCAMKIMH, TaK
U s 0003HAUCHUS OTIEJBbHBIX CIIELH-
aJNBHBIX HAIPABICHHUH €T0 IeSTEILHOCTH,
CBSI3aHHBIX C 3aIIMTONH HECOBEPIIEHHO-
JIETHETO M pa3pelIeHneM Bopoca 00 ab-
TepHATHBE YTOJIOBHOMY Haka3aHuto [15].

Coctosinue ucciaenoBanusi. Borpo-
cbl (DYHKIMI IOBEHAJIBHOTO YTOJOBHO-
IO HPOU3BOJCTBA SBIIAIOTCS IMPEIMETOM
HCCIIEI0OBAaHUS HEMHOTHX YYEHBIX, Cpe-
nu koropeix: B. bypaun, B. BurBuikas,
E. Tunynsuosa, A. Tonybos, T. T'onuap,
M. Kapnenko, H. KpectoBckas, A. Ceme-
pak u ap. OxHako aHanu3 padoT Mo JaH-
HOHM HpoOIeMaTuKe, MPOBEICHHBII aBTO-

pOM, JaeT OCHOBAHHUS YTBEPXKAATh, YTO
BOTIPOCHI (PyHKINI IOBEHATIHHOTO YTOJIOB-
HOTO TIPOM3BOJCTBA HE SIBISUTHCH IIpeN-
METOM  CaMOCTOSATENIFHOTO  W3y4EHUs.
[IpoBeneHHbIe HCCIETOBaHUS B 00IAaCTH
IOBCHAJIBHOW FOCTHLIMM JIMIIb (hparMeH-
TApHO OTOOPaXKAIOT CTENEHb DPA3BUTHUSL
JTAaHHOI po0OIeMBbl.

AKTyaJIbHOCTb TeMBbI HCCJIeI0Ba-
HHSI TIOATBEPKAACTCS TEM, UTO B HAYyUHOM
JUTEpaType 4Yalle BCEro peub UjaeT He O
(YHKUMSX — FOBEHAJBHOTO  YTOJIOBHOTO
CYIOTPOHM3BOICTBA, & O (YHKLUIX HOBE-
HanpHOM toctunuu. Tak, B pesynbrare
aHanmM3a IpoOiieM BHEAPCHHS IOBEHAIIb-
HOU IocThiu B Ykpaune, A. Cemepak,
kak 1 H. KpecToBckasi, nmpumien K BEIBO-
Iy, 4TO FOBEHAIbHAs! FOCTHIUS BBIOIHSAET
OXPaHHUTENBHYIO, BOCCTaHOBUTEIBHYIO,
NPUMUPUTENIBHYIO U peaOHIUTAlHOHHYIO
dynkuu [10, c. 449]. B uenom Mox-
HO COIIIACUTBCS C TE€M, YTO IOBEHAJIbHASI
IOCTHLUSI KaK KOMIUIEKCHas CHCTEMa,
BKJIIOHAIOLIAsi B ce0sl HE TOJIBKO CynieOHbIe



OpraHbl, HO U JIpYyTrU€ OPraHbl U YYpex-
JIEHHsI, B TOM YHUCIE HEMOCPEICTBEHHO
BBITOJHSIONINE 33Jauu TIePBUYHOM Ipo-

(UIAKTUKM ~ YTOJIOBHBIX  IIPaBOHApY-
IICHUH HECOBEPIICHHOJIICTHHX, MOXET
obnagath TakuM HabopoMm  QyHKIMIA.
Onnako TpaHcdopManus 3TUX GYHKLIHUHA
B IOBEHAJBHOE YTOJIOBHOE CYZOIPOHU3BOI-
CTBO HE BCETna SBISETCS OIPaBIaHHBIM
[IaroM, MOCKOJBKY HE BCE W3 IIepPEdHC-
JICHHBIX BHIIIE (QYHKIMHA MOXKHO pean3o-
BaTh B Oosee y3KUX paMKaXx IOBEHAIbHOTO
YTOJIOBHOTO CYIOIIPOU3BOJICTBA.

B cBs3M ¢ HEZOCTAaTOYHBIM YPOBHEM
OTEYECTBEHHBIX HAy4YHbIX HCCIIEIOBa-
HUl Kak B cepe IOBEHAIbHOW IOCTHILIUK
B IIEJIOM, TaK M €€ YTOJIOBHBIX IMpOLEC-
CyaJIbHBIX aCIIeKTOB, BOIIPOCHI (DYHKLIHI
IOBEHAJILHOTO YTOJOBHOTO NPOU3BOACTBA
HCCIIETYIOTCSI B OUYCHb OTIPAaHUICHHOM
KonmudgectBe paboT. Cpenw HHUX MOXKHO
BBIIEIUTH ydeOHoe nocobue «HOBeHanb-
Hasl FOCTUIIHS), KOJJIEKTUB aBTOPOB KOTO-
poro nox pykosoactsoM H. Kpecrosckoit
BBIZIEJIACT, KPOME IIPUBBIYHOM IS Tpaiu-
IIMOHHOTO CYJONPOM3BOJCTBA OXPAHHO-
KaparenbHOH (YHKLUMH, CIELHAIbHbIE
(YHKIUH: PECTUTYTUBHYIO, peabuiuTa-
[IHOHHYIO ¥ NMalu(pHUKAIMOHHYIO (IPHMH-
purensuyo) [13, c. 11-12].

Ileabro u 3axayeil cTaTbu SBIACTCS
BEIJICJICHHE H ONTUCaHue (QYHKIHH, Xapax-
TEPHBIX U1 IOBEHAJIHHOTO YTOJIOBHOTO
MIPOM3BOJICTBA, HAa OCHOBAaHHWH aHAJM3a
U COMOCTaBICHHsT (QPYHKIMH KaK SIBJICHHS
B TEOPHUHU IIpaBa U B IOBCHAJIbHOW IOCTH-
1N,

N3noienne OCHOBHOIO MaTepHa-
Ja. TpaaMIMOHHO TOHATHE «(QYHKIHSD)
B IOPUIMYECKOIl HayKe XapaKTepu3yer
COLIMANIBHYIO POJIb TOCYAApCTBA M TIpaBa.
[TouTy BEKOBOH OIBIT AKTUBHOIO MCIIOJIb-
30BaHUS MOHATHUS «(DYHKLHS IPaBay JTaxe
CerofHS HE MO3BOJISIET KOHCTaTHPOBATH
HaJIMYME €IWHOTO B3MISAAAa Ha 3Ty Ipo-
Oonemarnky. CHHTE3 Hay4HBIX B3IVISIZIOB
MIO3BOJISIET CIENIaTh BBIBOI, UTO IO (PYHK-
1Meil npaBa B HayKe IIOHUMAIOT KaK COLIU-
aJIbHOE Ha3HA4YeHHE 11PaBa, TAK M HaIlpaB-
JICHUs ero IHpaBOBOTO BO3JCHCTBUSA Ha
00IIECTBEHHBIE OTHOIIEHMS, JTUOO U TO
u apyroe Bmecre [11, c. 316]. MHoro-
IpaHHbIA TePMHUH «(QYHKIMSI» NPUMEHUM
UL XapaKTEPUCTUKH JIIOOBIX JIMHAMH-
YECKUX CTPYKTYp [5], 4To 00ycioBiICHO
crieu(UKON MO3HABATENbHBIX 337au TeX
HayK, B KOTOPBHIX €ro HMCIojin3yioT. Hau-
Oonee cuctemMHO (pyHKIMH TpaBa 0000-
npta H. TkaueBa, kotopast onpenenuia

OCHOBHbIEC COCTaBISIOLINE (YHKLIUH KakK
SBJICHUS: JIEATENIBHOCTb, POJb OOBEKTa
B Ipefeiax ONpPEAEICHHOW CHCTEMBI,
paboTa, KOTOpasi HPOBOAUTCS OPraHoM,
OpraHU3MOM, pPOJib, 3HAYEHHE Yero-Inbo
[12,c. 111].

B cBoem MoHOrpaduyeckom uccie-
nosanuu M. ImoBloOK mpennoxuna Tak
pasTpaHUuYMBATG B YTOJOBHOW Ipolec-
CYaJIbHOH IOKTpUHE SBICHHE (DYHKITHH:
YTOJIOBHAs TIpollecCyalibHas (QyHKINS,
(yHKLHUS yroJIOBHOTO Ipouecca 1 (yHK-
IIUM YTOJIOBHOTO IPOILECCYabHOrO Ipa-
Ba. ABTOP CUMTAET, YTO YTOJOBHAs IpPO-
HeccyajabHas JeATeIbHOCTb, HAINpHMeEp,
B BUJIC OXpaHbI IIPaB U 3aKOHHBIX MHTE-
pPECOB JIMI], COBEPIIMBLINX YTIOJOBHOE
NpecTyIuieHne, WM olecriedeHus 0e3-
OMAaCHOCTH YYacTHHKOB IIpolecca, He
SIBJISIETCSL  YTOJIOBHOM  IpoliecCyalbHOU
(hyHKITHEH, TTOCKOJIBKY HE COOTBETCTBYET
e€ mpu3HakaM. B To ke Bpems oHa mpen-
rojiaraeT OTCYTCTBHE HPUHINIHAILHON
pa3HHUIBI MEXIy YrOJOBHOH Iporeccy-
QIPHOM (YHKIMEH Kak HarpaBlICHUEM
YTOJIOBHOH MpoIecCyaabHON AeATeNbHO-
CTH Y YTOJIOBHOH MpolieccyanbHON (yHK-
nueil cyObekTa mpouecca, IOCKOJIBKY
B 000HMX CITydasix HCCIIEAYIOTCS OTHH U T
e (yHKIMHU, TOJBKO B IIEPBOM Cllydae —
B aCIIEKTE WX COJCPKAaTeJbHON XapakTe-
PHCTHKH, BO BTOPOM — B aCIIeKTe UX pea-
JU3anny KOHKPETHBIMA cyObekTaMu. [pu
9TOM CyOBEKT MOXKET OBITh HOCHTEIIEM
HE OIHOW, a OJJHOBPEMEHHO HECKOJBKUX
¢dynkwmii [1, c. 30, 49-52, 80].

M. MortopeiruHa, Kak B CBOE BpeMs
u 0. I'poieBoii, onpenenser yrolioBHYO
npoueccyanbHyl0 (YHKLIHIO Kak 3aKpe-
IUICHHBIE B 3aKOHE OCHOBHBIC HalpaBlie-
HHS IPOLIECCYaTbHOU AESTENBHOCTH, OCY-
IIECTBIISIEMBIC B LIEJIAX PeaH3aliy 3a/1a4
YTOJIOBHOTO CY/IONPOU3BOJICTBA CYObeK-
TaMH, YHOJIHOMOYEHHBIMH Ha BEICHHE
mporecca WM HAAEICHHBIMHU IPaBaMH
JUIT aKTUBHOTO YYacTHs B YTOJOBHOM
MPOM3BOJCTBE, C IIETBIO 3aIIUTHl CBO-
WX 3aKOHHBIX HHTepecoB [4, c. 419]. o
MHeHHI0 V. T710BIOK, yronoBHas mpouec-
cyanbHast QyHKIHUS — 3TO 00YCIIOBIEHHOE
3a7a4aMy YTOJIOBHOTO CYJOIIPOM3BOJCTBA
OTHOCHTEJIBHO CaMOCTOSATEIbHOE HallpaB-
JICHHE JIeSTEIbHOCTH CyObEKTa YTroJOB-
HOTO TPOU3BOJCTBA, UMEIOIIEEe CaMOCTO-
SATEJIbHBIC 3aJadd, OIPENEIIAIONee €ro
mpaBa W OOSM3aHHOCTH, €T0 KOMIICTCH-
U0, PEaJM3yeMyl0 YTOJIOBHBIMH IIpO-
HeccyaJbHBIMA HHCTPYMEHTaMH B (op-
Me, perIaMEHTHPOBAaHHOW YTOJOBHBIM
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MIPOLIECCYaNIbHBIM ~ 3aKOHOJATEIbCTBOM.
Kpome Toro, yronosHas npoueccyaibHas
(GyHKLMS HE ABIACTCS HJIEMEHTOM HH yIo-
JIOBHOTO IPOLIECCYaIbHOTO CTaTryca, HU
YTOJIOBHOH MPOIECCYaIbHOW KOMIIETEH-
uuu [2, c. 367].

Hcxons u3 Toro, 4ro B TEOPHU YTO-
JIOBHOTO HPOIECCYaIbHOTO IpaBa (yHK-
UM PacCMaTpUBAIOTCA KAaK OCHOBHBIC
HAaIpaBJICHUs MPOLECCYAIbHON JesITelb-
HOCTH, OCYILECTBJISIEMbIE €ro ydacT-
HUKaMH C LEJIbI0 peasM3aliy 3ajad
YTOJIOBHOTO CYZOIIPOU3BOZICTBA, PAacCMO-
TpuUM (PYHKIMH FOBEHAJBHOTO YTOJOBHO-
IO CYIONPOM3BOJCTBA Yepe3 OCHOBHbIC
HAaIpaBJICHUS MIPOLECCYAIbHON JIesTelb-
HOCTH Y4aCTHHKOB IOBEHAJIBHOTO yTOJIOB-
HOT'O CyAONPOU3BOICTBA.

CouuanbHoe Ha3Ha4Y€HHE IOBEHAIIb-
HOTO YTOJOBHOIO  CyIOHPOU3BOJCTBA,
oOycnoBieHHOe Tekymel [6; 9] u mep-
CIIEKTHUBHOI1 [ 7] yroioBHOH nporeccyaib-
HOW MOJIMTHUKOM TOCyAapCTBa, ONPEIENIeT
OCHOBHbIC HAaIpaBJICHUS KaK YrOJOBHON
MIPOLIECCYAIbHON AEATENBHOCTU B LIEJIOM,
TaK U OTAENBHBIX €€ CyObEKTOB, IOCKOJIb-
Ky 0co0oe Ha3Ha4YeHHEe OCYLIECTBICHUS
CIICLMAIIU3UPOBAHHOTO  CYAOIPOH3BO-
CTBa B OTHOLIEHHU HECOBEPIICHHOIETHUX
ompenenseT OTINYUTENBHYIO OT 0OIle-
YTOJIOBHOTO CyAa CIENU(UKY IOBEHANIb-

HOTO CyJa.
Cucrema (QyHKOUH  FOBEHAJIEHOTO
YTOJIOBHOTO ~ CyIOIIPOM3BOACTBA  3aBU-

CUT OT peaJM30BaHHOW B OTPaciIeBOM
3aKOHOJATEIbCTBE MOZAENU ITOrO CyJO-
IIPOU3BOACTBA. B (QyHKUMSAX IpoOsBILA-
J0TC OCOOEHHOCTH KOHKPETHOH CHCTe-
MBI IOBEHAJIBHOH IOCTHUIMU TOCYIapCTBa
B KOHKPETHBIII HCTOPUYECKUH MEPHOI.
IpeumyrecTBo peabHINTALHOHHBIX
WM BOCCTaHOBHUTEIBHBIX M JlaXKe Kapa-
TENbHBIX AJICMEHTOB B PEAIM30BAHHOI Ha
MIPAKTHKE MOJENHU IOBEHAIBHON IOCTHLINH
ompeneNsieT CUcTeMy (QyHKIMN I0BCHAIb-
HOTO  YTOJIOBHOTO  CyIOIIPOHU3BOACTBA.
B mporecce craHOBIEHHS FOBEHAIBHOTO
YTOJIOBHOTO CYIONPOM3BOJCTBA B COOT-
BETCTBMU C €ro OCOObIM Ha3HaYeHHEM
c(OpMHPOBAINCH TaKue crenuduueckue
(GyHKUMM: OXpaHMTEJbHas, BOCCTaHO-
BUTENbHAsA, (QYHKIHH pPECOLHMANU3ALUN
U NIEPEBOCIIUTAHHUS.

Baxmneiimas poms B IOBEHANbHOU
YTOJIOBHOM  CYyJONPOM3BOICTBE  OTBO-
JUTCSI OXPaHUTENBHOW (YHKIHH, 4YTO
00yCIIOBJIEHO HEOOXOIMMOCTBIO 0CO00M
OXpaHbl TpaB M HHTEPECOB HaWMEHee
3aIIUIICHHBIX B MPABOBOM, COI[HATbHOM



SEPTEMBRIE 2019

Y MOPAJILHOM IUIAHE JIMI] — HECOBEPLICH-
HOJEeTHUX. He3amuIeHHoCTs Npexae
BCETO0 MPOSIBIISIETCS B TOM, YTO MOJAPOCTOK
B CHJIy CBOETO BO3pacTa U ICHUXOIOTHYe-
CKUX OCOOEHHOCTEN HE BCErga CrocoOeH
CaMOCTOSITETIbHO 3aIUTUTh U OTCTOSTH
cBou mpaBa. [lanHas QYHKIMS IPEIIo-
JlaraeT HalW4he O0CO00r0 MEXaHH3Ma
3a0IMTHl TIPaB W 3aKOHHBIX HHTEPECOB
HecoBepIIeHHoNeTHero. brmaromaps sto-
My TIPUBBIYHAS JUTS «B3POCIIOTO) COCTSI3a-
TEJBHOTO YTOJIOBHOTO Iporiecca (QyHKIUs
3alIMTHl TPUOOpPETaeT HOBOE COIepIKa-
TENbHOE HAaNONHEHHe. B COBpPEeMEHHBIX
MOJICTISIX FOBEHAIBHOTO YTOJIOBHOTO CY/I0-
MPOM3BOACTBA  peanu3aius (QyHKIUH
3aIIUTEl 00ECIIEYNBAETCS 3 CUET BBIMOJI-
HEHUs 1IEJIOT0 KOMIUIEKCa JeHCTBUH,
B TOM YHCIIC W TI0 OKAa3aHUIO TICHXOJIOTH-
YECKOH MOMOIIM HECOBEPIIICHHOJIETHEMY
W 3alIUTe ero IEePCOHANBHBIX JaHHBIX.
Ecnmu B TpaauIMOHHOM COCTS3aTENEHOM
nporiecce (YHKIMIO 3aIIUTHl pearn3yeT
CTOpOHA 3alIUTHI, OXpPaHUTEIbHAs (YyHK-
1usl JOJDKHA PEain30BaThCsl BCEMU CyOb-
€KTaMH FOBEHAJILHOTO YTOJIOBHOTO CY/IO-
MIPOM3BOICTBA.

O4eBHIHO, YTO OXpaHa IpaB HECO-
BEPIICHHOJETHUX B YTOJIOBHOM MPOIIECCe
MpenojaracT HaJIMYhe HE TOJIBKO COOT-
BETCTBYIOIIIETO MEXaHW3Ma, HO U COOT-
BETCTBYIONNX TPOIECCYATLHBIX HOPM,
3aKPETUIIONINX HaUISKAIIYI0 ITPABOBYIO
MpOIEeaypy B OTHOLIEHWH HECOBEpIIEH-
HOJIETHETO. DTO TPOSIBISAETCS B pEXUME
JBOWHOTO TMPEACTaBUTENbCTBA HWHTEpe-
COB peOcHKa — 3al[UTHUKOM M 3aKOH-
HBIM TPEJCTAaBUTEIEM, CICHUATUCTAMHU
B 007aCTH TCHXOJOIHMH, IICJArOTHKH,
coLMaNbHBIX pabOTHUKOB. Takoe sBIeHUE
B HayKe YTOJIOBHOTO MPOIIecca UMEHYETCsI
JIBOMHBIM MIPECTABUTEIBCTBOM.

Conepxkanue m. 3 4. 2 ct. 105 Yro-
J0BHOTO Kofiekca (manee — YK) Ykpaunsr,
a Takke MmojoxkeHus cT. 493 YromoBHO-
ro TIpOlecCyaJbHOrO Kozekca (maiee —
VIIK) VKpauHBI COOTBETCTBYIOT COBpE-
MEHHBIM 3apyOeKHBIM CUCTEMaM
YTOJIOBHOM FOCTHIIMU B YacTH OTBEACHUS
POIH POIMTEINISIM HECOBEPUICHHOIETHETO
WIX JIMIAM, X 3aMEHSIOIIUM, CyObeKTa,
KOTOPOMY TIO/103pEeBaeMbIil WIIN OOBHHSIC-
MBI MOXET OBITh TIEpeIaH MO HAA30P 10
WK TOCNEe CyaeOHOro pa30ouparenbCcTBa.
AKTHBHAasT pONb POJUTENCH Mpemnoia-
raercs W NpU MPUMEHEHHH TPOTPaMMBI
MIPUHYIUTETHHOTO BOCITUTATEIIEHOTO
BO3/IEHCTBUSI K HECOBEPIICHHOJICTHUM
MPaBOHAPYIIUTESIM. 3aMeUaHusl U Ipe-

JIOKEHUs POIUTENICH WM JIMI, UX 3ame-
HSIOIINX, B BEIOOPE TOM WIIM MHOW MEpbI
BOCIIUTATEIbHOTO  BO3JCHCTBUSI MOTYT
OBITh MPUHSTHI BO BHUMaHHE CYZOM.

OxpanutenbHass (QYHKIHS B [OBe-
HQJIBHOM YTOJIOBHOM CyIONIPOU3BOACTBE
MPOSIBISIETCS. 4epe3 OTIEIbHBIE HOPMBI
YTOJOBHOTO  MPOIECCYalbHOTO  Ipa-
Ba (cT. 10, m. 1 4. 2 ct. 27, 4. 4 cT. 28,
q.14ct.31,4.2c1. 484, m.1m. 1,2 9.2 cT. 52,
m 5 ct. 72-1, ct. 314-1, 4. 4 ct. 135,
ct. 489, cr. ct. 226, 490, 227, 488, 491,
484, 485-487, 492, 493, 494, 495, 497,
498-502 VIIK Ykpaunsr). [IpuBeneHHbrit
MepeueHb YTOJOBHBIX IPOIECCYaTbHBIX
KOMIIOHEHTOB OXPaHUTEIbHOH (QyHKIUK
SIBISIETCS. OCHOBOM BBIJICJICHUS IOBEHAIb-
HOTO YTOJIOBHOTO CyHOIPOU3BOJICTBA KaK
OTJICNIEHOM OTPACIH MpaBa ¢ MPUCYITUMHI
€My COCTaBJSIOLIMMHU: HOPMa — WHCTHU-
TYT — OTPacib.

OYHKIUIO pecolrani3aiiu! Heco-
BEPIICHHOIETHUX, COBEPIIMBIINX yTO-
JIOBHOE TMpaBOHApyIICHWE WK o0mie-
CTBEHHO OIIACHOE JesHHe, CJedyeT
paccMarpuBaTh Kak IieleHarpaBIeHHbBII
npoiiecc TpaHcGopMaluy IpaBoOHAPYIIHU-
TeNs B 3aKOHOMOCIYIIHOTO denoBeka. Ha
3aKOHOJATEIbHOM YPOBHE pecolrain3a-
Ul ONpPEAEeNsIeTcsl KaK «CO3HATeIbHOE
BOCCTAHOBJIEHHE OCYKAEHHOTO B COLH-
aJBHOM CTaTyCe IIOJHONPABHOTO WICHA
o01IecTBa; BO3BpAIleHHE €T0 K CaMOCTO-
ATEJIBHON OOIICTIPUHATON  COLMAJIBHO-
HOpPMaTHBHOU JKU3HH B oOmectBe» [3],
KaK «colualibHasl peabmimTanus — pado-
Ta, HampapjeHHAas Ha BOCCTAHOBJICHUE
HPaBCTBEHHOTO, IICHXWYECKOro U (hu3m-
YECKOTO COCTOSIHUS JIeTeld M MOJIOIEKH,
X COLUHUANBHBIX (YHKIHHA, TPHUBEICHUE
WHAWBUIYaJbHOTO WM KOJJIEKTUBHO-
ro IOBEICHHS B COOTBETCTBHE C OOIIe-
MPU3HAHHBIMUA OOIIECTBOM IIPAaBUIIAME
u HopMamm» [8]. CoueTaHue THX TOHS-
THH TIO3BOJISET ONpENeNuTh (PyHKIUIO
peconuan3aiil  HEeCOBEPUICHHONIETHHX
Kak BOCCTaHOBJICHWE HPAaBCTBEHHOTO,
MICUXUYECKOTO U (PU3NIECKOTO COCTOSTHUS
HECOBEPIICHHOJIETHETO MPaBOHAPYIIIHTE-
151 B 00IIENPU3HAHHOM OOIIECTBOM, IMpa-
BUJIaMHU U HOPMaMH CTaTyce.

TpamunuoHHO (QYHKIHS PEeCcOIHaIn-
3alUK peau3yeTcs Ha CTaJUU HCIOJIHe-
HUSI IPUTOBOPA, OIHAKO, HA HAII B3IJISI,
«BOCCTAHOBJICHHE COIMAJIBHOTO CTaTyca
HECOBEPIIEHHOJIETHETO MTPAaBOHAPYIIHTE-

JIsD» JOJDKHO ITPOUCXOAUTD YK€ C MOMEHTA
1

B mayunoil nmTepaType wuCHOIB3yeTCs
TOX/ICCTBEHHOE HAMMEHOBAHHE «PeabMINTAIMOH-
Hast GYHKLHSD).

YCTaHOBJICHUS CBEIICHUH, yKa3bIBAIOLINX
Ha TPUYACTHOCTh €r0 K COBEPIICHHIO
YrOJIOBHOTO IMPABOHAPYIICHHS, TO €CTb
C MOMEHTa BOBJICUCHHS HECOBEPIICHHO-
JIETHETO B YTOJOBHOE MPOU3BOJCTBO.
Yyactue pomuTeneil WM JUI, HX
3aMEHSIONIUX, B YTOJOBHOM IPOU3BOII-
CTBE B OTHOIICHWW HECOBEPIICHHOJIET-
HUX JIOJDKHO CIIOCOOCTBOBAaTh peCcOIHa-
JU3alUU TOCICTHAX TPH YCIOBHH, YTO
Takoe yJacTHe He HaBPEIUT HHTepecam
HECOBEPIICHHOJIETHETO I10JJ03PEBAEMOT0
wim oOBuHseMoro. B ormmume ot kapa-
TENbHOW MOJENH  CYIONPOM3BOJCTBA,
KOTZIa POJMTENN IMPH JIF000H BO3MOXKHO-
CTH HaMEpPEBAIOTCSl «BBIBECTH» CBOETO
peOeHKa U3-10J] YTOJOBHOTO IPOIIECCY-
aJbHOTO BO3MEHCTBHSA, B paMKax IOBe-
HAJIBHOTO YTOJIIOBHOTO TPOWM3BOJACTBA HX
PO CBOIUTCS K aKTUBHOMY BOCTIUTAHHIO
1 moMmomu B (opMmMHupoBaHMH Yy peOeH-
Ka OTBETCTBCHHOro ToOBeAcHHUsA. llenpro
TaKkoro BU/Ia PECOIMATIM3ALMS SBISIETCS
HE TOJBKO CIIOCOOCTBOBAHHUE B paspellie-
HUM KOHQUIMKTa MEXIY HECOBEpIICHHO-
JICTHUM TIPABOHAPYIIUTEIEM M JKEPTBOI
€ro TMPOTHUBOIMPABHBIX OTHOLICHUH, HO
M HaJaXWBaHHEC OTHOLICHHH B CEMbE,
CIUTOTUBILCHCS JIsI PEIIeHUsI TPOOIEMBI.
YunTheiBas BBIIECKa3aHHOE, IMpEIIa-
racM B FOBEHAJIbHOM yTOJIOBHOM CYJOIIPO-
W3BOJICTBE CICAYIONMUE BUIBI (DYHKITHH
pecoruain3anil  HEeCOBEPUICHHOIETHUX
B 3aBHCHMOCTH OT CyOBeKTa, €€ ocy-
IIECTBIIIONIEr0: TocynapcTBeHHas (obe-
CIICUUBACTCS JOJDKHOCTHBIMU  JIUIIAMH
TOCYJapCTBEHHBIX OPraHOB H Y4pexJe-
HUI1); HETOCYIapCTBEHHAs (AEATebHOCTD
OOIIECTBEHHBIX U  HEMPAaBHUTEIILCTBEH-
HBIX OpraHM3alyii); cColMajbHas (CeMbs,
onuskue). V3nokeHHOe JaeT OCHOBaHUS
YTBEPKAATh, UTO OOIIECTBO IOKHO OBITh
3aMHTEPECOBAHO B CO3J]aHHH, Pa3pabOTKe
¥ BHEIPEHUH CIENUANTBHBIX TMPOTPaMM,
MIPEAYyCMAaTPHBAIOIINX Pa3HOCTOPOHHIONO
1 TTO3TAITHYIO PaboTy IO BO3AEHCTBHIO Ha
JUYHOCTh HECOBEPUICHHOJIICTHUX, Y4H-
THIBasi KOMIUIEKC, COCTOSIIUN U3 TPEBEH-
TUBHBIX Mep, 3(Q(PEKTHUBHOW KOPPEKIUU
U TUTAHOMEpHOH COIMaIbHOW peaduin-
taiuu. K coxajaeHuo, JeHCTBEHHOCTh
TOCYIapCTBEHHBIX OPraHOB OrpaHUYeHa
HOPMATHBHBIMH  [PAaBOBBIMH  aKTaMH,
pETIaMEHTHPYIOIUMH WX TOBEACHUE,
OJTHAKO BO3MOYKHOCTH HETOCYIapCTBEH-
HBIX, B TOM YHCJ€ U MEXIyHapOIHBIX,
OOIIECTBEHHBIX ~ OpTaHU3alMd  MOTYT
CYIIECTBEHHO BIHITH Ha pEaNU3aIHIo
(yHKIINH peconuann3anii HeCOBEepIIIeH-



HOJICTHHX B IIpeJieax I0BEHAIbHOIO yro-
JIOBHOTO NPOM3BOACTBA.

DyHKIUIO NEPEBOCITUTAHNS HECOBEP-
IICHHOJIETHUX B FOBEHAJIBHOM yTOJIOBHOM
CYIOTPOM3BOJCTBE ClleNyeT IOHUMATh
KakK TIOJIOKUTEIBHBIM pEe3ylbTaT peau-
3aun  QyHKIMM pecoupanuzauuu. Ilo
HAalleMy MHEHUIO, IOBEHAJIbHOMY YTOJIOB-
HOMY CYJOHPOHU3BOJCTBY IPUCYIA UMEH-
HO (YHKIHS MEpeBOCHHUTAHH, a HE BOC-
nuTarenbHas QyHKOus. MBI 0OBsICHSEM
3TO T€M, YTO BOCHHMTaHUE — 3TO IPOIiecc,
BEIYIIUH K ONpPENeICHHBIM H3MEHEHUSIM
B JIyXOBHOM, (pu3nueckoM M mcHUXHYe-
CKOM COCTOSIHUSIX JMYHOCTH. CliencTBU-
€M HEI0CTaTOYHOro JIMOO HENpaBUIILHO-
r0 BOCIUTAHHS HECOBEPIICHHOJIETHETO
SIBJISICTCS. KOHQIIUKT C 3aKOHOM, U3-3a YEro
BO3HMKAET IOTPEOHOCTH B €r0 IIEPEBOC-
MUTAHUH, CONCP)KAHWEM HYEro SIBISIETCS
BOCIIMTAaTCNIbHBIA  TIPOLECC,  HAIpaB-
JICHHBII Ha TIPEOJIOJICHHE HETraTHBHBIX
KauecTB JINYHOCTH, C(HOPMHPOBABIIUXCS
O/l BIMSHUEM HEOJIaronpHusATHBIX yCJo-
BUH «BocnuTaHum». Peconnanusanus 6e3
MEPEBOCITUTAHUS MOXKET OIPAHUYHBAThCS
TOJIKO BHEIIHEH 3aKOHOIIOCIYLIHOCTBIO
JML@, TPH 3TOM MOTHBBI TAKOIO IOBe-
JICHUsI He 0053aTebHO OCHOBBIBAIOTCS
Ha M3MEHEHUH JMYHOCTHBIX LIEHHOCTEH,
NPUHINIOB W TpencrasieHuil. Hanbo-
Jiee BEpOSTHBIM CIEICTBHEM OTCYTCTBUS
MIEPEBOCIUTAHYS SBISETCS PELUANB TIpe-
CTYITHOTO IIOBE/ICHUSI HECOBEPIICHHOJIET-
Hero.

Crenuduka QYHKIMH TEPEBOCIIH-
TAHUS B IOBCHAJILHOW YTOJOBHOM CYJIO-
MPOU3BOJCTBE O0YCIIOBIEHA CHUCTEMOM
NPUHYAUTENIBHBIX MEpP BOCIUTATEIEHOTO
xapakrepa, (OpMHpPOBaHHEM 0COOBIX
¢bopM M MeTomoB OOpalieHHs € Heco-
BEpILCHHOICTHUMH, CO3aHHeM HHppa-
CTPYKTYPBl  KOPPEKIMOHHO-peabuInTa-
[MOHHOTO MTPOCTPAHCTBA U YIPOIIEHHBIM
HOPSAAKOM CYIONPOM3BOACTBA 110 JaHHOU
KaTeTOpHUH  YTOJOBHBIX
IepeBocnuranne HECOBEPIIEHHOJIET-
HUX peanusyercs yepe3 4. 2 cT. 105 YK
‘YKpauHBl, IOI0XKEHHS KOTOPOH comepxar
WCYEPIIBIBAIOIINI NepedeHb NPUHYIH-
TEJILHBIX MEP BOCIIUTATEILHOTO XapakTe-
pa, IPUMEHSEMBIX CY/IOM.

VY4uThIBas HEHTPATIBHYIO PONIb CyAeH,
YIOJIHOMOYEHHBIX HA OCYIIECTBICHHE
YTOJIOBHOTO MPOM3BOJICTBA B OTHOIICHUHU
HECOBEPLICHHOJETHUX, B HCCIELyeMOn
(yHKIMM cuuTaeM HeoOXOOMMBIM 0Opa-
TUTh BHUMAaHHE Ha TO, YTO MOCJIEIHUE
HE OCBOOOXIAIOTCA OT PacCMOTPEHHs

NIPOU3BOJICTB.

YIOJIOBHBIX [l B OTHOLIEHHH COBEp-
IICHHOJIETHUX JIULI, HEB3Upas Ha TO, 4TO
YIOJIOBHBIE IPOM3BOJCTBA B OTHOIICHUU
HECOBEPLICHHOJIETHUX SBISAIOTCS pH-
oputeTHbIMH. M3-3a pacmpocTpaHeHHOM
TEHJCHIIUU COBEPLICHUS NPECTYIUICHUH
HECOBEPIICHHOJIETHUMH TaKasl MOJIUTHKA
pacnpeseseHus pacCMOTPEHUsI JIel Tepe-
rpyaer paboToii cynei, yueM yMeHbIIaeT
(YHKLIHUIO MEPEeBOCIHTAHUSA U OIHOBpE-
MEHHO YyKa3blBaeT Ha HEOOXOAUMOCTb
CO3laHMS  CaMOCTOATEIBHOTO  3BEHA
CyIeOHOI cHCTEeMBI — IOBEHAJIBHOTO CY/A.

Lenpto QyHKIMH TE€pPEeBOCIUTAHUS
HECOBEPLICHHOJIETHETO0  IPaBOHAPYILIH-
TeNs SBISIETCS WHIMBUIYaJIbHOE BOC-
NUTaHue. OTOT IOAXOA OCHOBBIBACTCS
Ha JABYX HJEAX: BO-TIEPBBIX, MOXPOCTKH
U3-32 YPOBHS CBOETO Pa3BUTHs HE CIIO-
cOOHBI B TMOJHOI Mepe OCO3HaBaTb
CBOM IIOCTYIIKH; BO-BTOpBIX, WX €IIe
MOJKHO II€pEBOCIIUTATh, 4TOOBI B Oymy-
IIeM y HECOBEpIICHHOJETHUX HE ObLIO
JKENaHWs COBEpIIaTh JIOObIE MNpaBOHA-
pyueHus. Takum o0Opa3oMm, TJIaBHOM
COCTABIISIOIIECH OBEHAIBHOH FOCTHLMH
U IOBEHAJIBHOIO YTrOJOBHOIO IIPOM3BO-
CTBAa SBJISIETCS HECOBEPIICHHOJICTHUN
NpaBOHAPYLINTENb, & HE COBEPIICHHOE
UM TIpaBOHapyIIeHue. B stom mpossis-
eTCsl rapMOHH3aLus (yHKIHN HaKa3aHHs
B (YHKIHIO TNIEPEBOCIUTAHUS HECOBEP-
IIEHHOJIETHETO.

OnHOM M3 NMEepCreKTUBHBIX (QYHKIMH
IOBEHAJIBHOTO  YTOJIOBHOTO ~ CYJIOIPOU3-
BOJCTBA SBIISIETCSI BOCCTaHOBUTENbHAsS
(pectuTyoHHas, MIPUMHUPHUTENbHAS )
(yHKUMS, HanpaBJeHHAs HAa BbIPaBHHMBA-
HUe OanaHca B KOHQIMKTHBIX OTHOLICHH-
X MEX]y JKepTBOM, IPAaBOHAPYIIUTEIEM
U OOIIECTBOM B LEJOM, CTaBsi ILEJbIO
BOCCTAHOBJICHUE COLUAJIbHBIX OTHOILE-
HUH. 3apyOeKHBIH ONBIT IOBEHAJIHHOTO
CYIOTIPOM3BOJCTBA BOCIIPUHUMAET BOC-
CTaHOBHUTEIILHOE IIPABOCYANE KaK HOBYIO
MOJIeNIb PearupoBaHus Ha OOIIECTBEHHO
OIacHbIC JiesHUs, HAllPaBJICHHYIO Ha cOa-
JIAHCHPOBaHHE MOTPEOHOCTEH MOTepIeB-
IIero, IMpaBOHAPYLIMTENs M obLiecTsa
[14].

BoccranoButenbHas QyHKIMs [OBe-
HaJbHOTO  YTOJIOBHOIO  IIPOM3BOJCTBA
MO3BOJISICT HECOBEPIICHHONETHEMY Mpa-
BOHAPYILIHUTEIO OCO3HATh OTBETCTBEH-
HOCTH 33 CBOH MOCTYIIOK ¥ IPEAIPHUHSATD
MEpHI TSI BO3MEIIEHHS NPHINHEHHOTO
UM Bpezla. YIaXuBaHHE KOH(IIMKTOB
U pas3pelleHHe CHUTyalli, CBA3aHHBIX
C NPaBOHAPYLIEHUEM, IPOUCXOAUT ITyTEM
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JOCTHKEHHUS COTTIACUS MEXKIY CTOPOHAMHU
cyaeOHOro Ipolecca ¢ NpUBJIEYEHHEM UX
COLHUANIBHOTO OKpykeHus. CunurtaeM, 4To
HMEHHO TaKMM O0pa3oM Jydlle BCEro
obecrieunBaeTCsl BBINOJIHCHUE 33/1a4 YIo-
JIOBHOTO IPOU3BOZICTBA MO 0OECIICYCHUIO
OXpaHbI IPaB, CBOOOA U 3aKOHHBIX MHTE-
pecoB moTepreBmiero. BoccraHOBHTH
HapyIIeHHBIE BCJIEICTBHE COBEPLICHHO-
IO YTOJOBHOTO IIpaBOHAPYIICHHS N
OOIIIECTBEHHO OIACHOTO [EsIHUSI TIpaBa
MOYHO, B TOM YHCJIE€ C IOMOILIBIO MEHa-
11K — (OPMBI BOCCTAHOBUTEJILHOTO IIpa-
BOCYIMs, KOTOpas Ha 3aKOHOJATEIbHOM
YPOBHE 3aKpeIuieHa BO MHOTHX 3apyOerx-
HBIX CTpaHaX U MOJOXKHUTEIBHO 3apeKo-
MeH10Baja ce0st Ha mpakTuke. B Ykpanune
WHCTUTYT MEHWAIMH B Pa3IHYHBIX €ro
MPOSIBIICHUSAX BBEJCH B HOPMBI 3aKOHO-
JIaTeIbCTBA Y)K€ HECKOJBKO JIET, OIHAKO
CETOMHS CYIIECTBYET PsA HEPEUIICHHBIX
BOIIPOCOB  OPTaHHM3AIIOHHOTO W TIPO-
[eCCyalbHOTO XapakTepa INpPHMEHEHUs
MIPOLEAYPbl MEANALMU B YTOJIOBHOM IPO-
neccyansHoOM TpaBe Ykpauubel’. B 2012 .
B YKpanHe BBEIEH HHCTUTYT COTIAILICHUH.
B coorBerctBuM ¢ muceMoMm Beiciiero
CHEeLHATN3UPOBAHHOTO Cy/1a, COIIAIIEHHE
0 NPUMHPEHHH MOXKET OBITh 3aKIIFOYEHO
B Clly4yae, KOIJja ero CTOpOHaMH (CTOpo-
HOW) SABISIETCS. HECOBEPIICHHOJIECTHHH.
B aTOM citydae corameHue 3aKIouaeTcs
C yJacTHeM 3aKOHHBIX IIpEIICTaBUTEINEH
(ct. 59 VIIK) n 3amMTHHUKOB (aJIBOKAaTOB)
HECOBEPUICHHOIETHUX. AHaIU3 Cllen-
CTBEHHOH U CyneOHOW NPAaKTHKU MO3BO-
JsIeT CHENaTh BBIBOA, YTO JUIS 3aKIIIO4e-
HUSl COINIAIIEHHsS O MPUMHPEHUH MOTYT
MIPUBIIEKATHCS CIEIMANIICTHI B 3TOH cde-
pe, Tak Ha3blBac€MbIe MEJHATOPHI, OCHOB-
HOM IIeJIbIO JICSITEbHOCTH KOTOPBIX SIBJISI-
eTCs OKa3aHHE IIOMOIIM CTOPOHAM IIpH
JOCTIDKEHUH JIOTOBOPEHHOCTH M COCTaB-
JeHWW TpoeKkTa comrameHus. OpxHako
4. 1 ct. 469 VIIK YkpauHBI HE 3aKpeIuIsi-
€T BO3MO)XHOCTh HPHUBIICUCHHS HMEHHO
Mezaparopa, a JIMIIb TPeroyiaraeT Mmpu-
BI€YeHUE «UHBIX JUI». IlonHoumeHHOE
BBE/ICHUE MHCTHTYTa MEIUAIMU CIIOco0-
CTBOBAJIO Obl YMEHBIICHUIO Harpy3KH Ha
CHCTEMY YTOJIOBHOTO CyAONPOU3BOACTBA,
BBIBEJICHUIO OIPENEICHHBIX YIOJOBHBIX
NPaBOHAPYIIEHUH U3 CHCTEMBI YIOJOB-
HOTO TIPaBOCY/IHSL, a TAKXKE ITO3BOIMIIO OBI
U3MEHHTh (HOPMY pearupoBaHHs CHCTE-
MBI TIPAaBOCY/IUSI HAa YTOJIOBHBIC NTPABOHA-

2

28 despans 2019 r. BepxoBHas Payia Ykpa-
VHBI OTKJIOHIJIA 3aKOHOIPOeKT Ne 3665 «O menn-
aryn», KOTOPBII paccMaTpuBajcs BO BTOPOM dTe-
HUH.
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pYLICHUS C KapaTelbHOH Ha BOCCTAaHO-
BUTENBHYIO, TOJIOXUTEIBHO OBl BIHSIIO
Ha YYacCTHHMKOB YTOJOBHOIO IIpolecca
U, BO3MOXKHO, CTa0 OBl A(PPEKTUBHBIM
MEXaHH3MOM O0ecCIIeueHHUs [IPaBa Ha MPH-
MHUpEHHE, ONpPEAEICHHOI0 B JeHCTBYyIO-
IIeM 3aKOHOJIaTeIbCTBE.

BoiBoabl. Takum oOpasom, cucrema
(yHKIMIH I0BEHATHEHOTO YTOJOBHOTO TIPO-
W3BOJICTBA 3aBHCHT OT PEAIM30BAaHHOI
MOJIENI  YTOJIOBHOTO  CYAOHPOM3BOICTBA
B OTHOIICHMM  HECOBEPLICHHOJETHHX.
B ¢yHKIMSIX HAXOILAT CBOE OTpaXKeHHE 0CO-
OEHHOCTH KOHKPETHOI CHUCTEMBI FOBEHAJIb-
HOW IOCTHUIIMH, PEalU3yeMOd B TOM WIH
HHOM TOCYIapCTBE B KOHKPETHBIA HCTOPU-
yeckuil mepron. VIMEHHO NpenMyIiecTBO
PpeabHINTalHOHHBIX (BOCCTAaHOBHUTEIIb-
HBIX) WM JIa)Ke KapaTeNbHBIX JIEMCHTOB
B PEATM30BaHHOM Ha MpPAKTHKE MOMIEIN
IOBEHAJILHOM IOCTUIINH OTPEACIISIET CHCTe-
My QYHKIWH [OBEHAJBHOTO YTOJIOBHOTO
CYIOTIpON3BOICTBA. BronmHe aprymeHTH-
POBaHHOW TIPENCTABISIETCS  JaJIbHEHIIAs
rapMOHM3ALMS  FOBEHAIBHOTO  YTOJIOBHO-
IO CYJONpPOM3BOJCTBA, HANpaBlIEHHas Ha
MOCTETICHHBIH Mepexo OT KapaTelbHbIX
(GyHKIMHA K OXPaHHUTENBHOW, BOCCTAHO-
BUTEJBHOM, (YHKIMH pecoluatn3aluu
U TIEPEBOCHHTAHMS. 3aBepIiasi paccMoTpe-
HHE BOIIPOCA, CBSI3aHHOTO C HCCIICJOBAHH-
eM (yHKIMIT FOBEHAIBHOTO YTOJIOBHOTO
TIPOU3BO/ICTBA, IIPEJIaracM BBECTH SUHYIO
COLMAIBHYIO CIIYKOy, KOTOpasi BBINOJIHSIIA
OBl BCcE paccpeloTOYEHHBIE MEXTy TOCY-
JIApPCTBEHHBIMH yUPEKICHUAMH U HETPaBU-
TEJIbCTBEHHBIMH OPraHU3aLMAMH (yHKIMU
B cdepe MPOTHBOIAEHCTBHSA MPECTYIHOCTH
HECOBEPIICHHOIETHHUX.
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OPTAHM3AIIMOHHBIE NPUHIUIIBI TOCYJIAPCTBEHHOU
INOJUTUKHN COUUAJIN3ALINUN BOEHHOCJHYXALIIUX
B TPAHC®OPMALMNOHHBIX I'PAZKAAHCKHUX OBIIECTBAX
HA COBPEMEHHOM J3TAIIE

Baagumup CAIIUTA,
acTiMpaHT Kadenpsl MyOIMIHOTO YIIPaBICHUS U aIMAHUCTPHPOBAHHS
JIbBOBCKOTO HAIMOHAIBHOTO YHUBEPCUTETA BETEPUHAPHON MEAUIMHEI U OuoTexuonoruid umenu C.3. [xuikoro

AHHOTADNUA
HccnenoBaHbl 0COOEHHOCTH COLMANU3AMN BOSHHOCTYXKAIIUX BO BpEeMs IPOXOXKIEHHS CIYKOBl B BOOPY)KEHHBIX CHJIAX Kak
MOJIeJTb TOCYIAPCTBEHHOMN HAe0noruy. V3ydeHbl nporeccsl yCBOSHHs HOPM M LIEHHOCTEH BO BpeMsi IOCTOSIHHOTO NPeObIBaHUS B Cpe-
Jle BOGHHOCITyKalux. [IpoaHan3upoBaHbl MEXaHU3MbI COLIMAIN3ALMH BO BPEMsI IICUXOJIO0TNYECKU-BOCIUTATENBHOTO 3Tala B CPeIe
BOCHHOCTY)XKaIINX apMHUH. BeIsscHeHa HEOOXOANMOCTh COBEPIIEHCTBOBAHHS ITPUHIIUIIOB TOCYIAPCTBEHHOH ITOMUTHKN B IIEHHOCTHBIX

KaTeropHusIX BOCHHOH CITyXKOBI.

KuroueBbie ciioBa: TpaHC(i)OpMaLII/IfI, conuraji3anus, rocyqapCTBEHHas MOJIMTHKA, O6H.IeCTBO, BOCHHas Ccpelia, ynpaBJICHUE, BOCH-

HOCITYyXalue, HEHHOCTH.

ORGANIZATIONAL PRINCIPLES OF STATE POLICY OF SOCIALIZATION OF MILITARY
SERVANTS IN TRANSFORMATION CIVIL SOCIETIES AT THE PRESENT STAGE

Vladimir SAPIGA,

Postgraduate Student of the Department of Public Administration
of Lviv National University of Veterinary Medicine and Biotechnology named after S.Z. Gzhytsky

SUMMARY

The features of the socialization of military personnel during the service in the armed forces for the model of state ideology are
investigated. The processes of assimilation of norms and values during a permanent stay in the environment of military personnel
are studied. The mechanisms of socialization during the psychological and educational stage in the army are analyzed. The need for
improving the principles of public policy in the value categories of military service is clarified.

Key words: transformation, socialization, state policy, society, military environment, management, servicemen, values.

ocranoBka mpoodiemsl. Crenudu-
Ka Ipoliecca COLHUATU3alui BOCHHOCTY-
JKaIUX 3aKII0YaeTCs B IPUHIUMHATBHBIX
pa3IMYMAX BOGHHOW U Ipa)JaHCKOU cdep
KU3HH. J{7s1 BOGHHOCTYXAIIUX BAXHYIO
pOJb 37€Ch WIpaeT He CTOIBKO MpOIecc
paspymIeHns] HETaTHBHBIX IIEHHOCTEH,
KOTOpPbIE TPOSIBIISIIOTCS B KauecTBE CTe-
PEOTHIIOB TIOCTTOTAIUTAPHOTO MBIIIIIE-
HUS, CKOIBKO €aM IPOLECC BTOPHYHOIO
BXOXJI€HHS BOEHHOCTY)KAIllero B COLU-
aNbHYI0 Cpelly B Pe3ylbTaTe U3MEHEHHs
COLMOKYNBTYpHOTO OKpyxeHus. CHadana
MPOUCXOAUT aJaNTalUsl BOEHHOCTYXa-
mUX ¢ yxe cHOPMUPOBAHHBIMU B3IJIS-
JaMH U YOeXICHUSMH, BOBIEUCHHE WX
B HOBYIO CHCTEMY COIMAJIbHO-TPa’KAaH-
CKHX B3aMMOJCHCTBHH, IPAKTHICCKH O3
WX >KeJIaHWS M BOJH, W 1TO eme He (axT,
YTO 4YEJIOBEKY yAAcTCs ceOsl MOJIHOLIEHHO
peasu30BaTh B HOBBIX YCIOBHSX.

it Toro 4ToOBI BBISBUTH CTENEHB
aJanTaluy BOCHHOCIY)KAIlUX K HOBBIM
COLMANIBHBIM YCJIOBHSAM M €€ WHHOBALU-
OHHBIH TOTEHILMa], HeoOXoxuMo oOpa-

TUTBC K 0a30BbIM LIEHHOCTHBIX OpHU-
eHtamuid. OT TOro, KakoW IIEHHOCTHBIN
¢dynnament Oyaer chopMHUPOBaH, BO MHO-
ToM 3aBUCHT Oymymiee cocrosnue. Cren-
udrKa 3aKI04aeTCs B TOM, 4TO B yCJIO-
BUSIX TpaHC(HOpPMALMK LIEHHOCTH HENb3s
CUUTaTh IIOCTOSHHBIMU. B mOBCceHEBHON
JKU3HH BOMCKa IIelecooOpasHbIM OynmeT
KOHTPOJIb PAa3IMYHBIX IPOLECCOB apMeii-
CKOM IKM3HEIEATEIbHOCTH. A IICHXOJIO-
THYEeCKOe COINPOBOXKAEHHE BOEHHOCIY-
JKAIMX Ha 3Tare HPOXOXKACHUS CITYKObI
JIOJDKHO OCHOBBIBAThCS HA HENPEPHIBHOM
OTCII)KMBAaHUHM TUHAMUKH TICHXOJIOTHYe-
CKOM arMocdepbl IS IPUHATHS a/IeKBaT-
HBIX YIIPaBICHYECKUX PEILICHUMH.
AKTyaJlbHOCTb TeMbl HCCJIeI0Ba-
HHMSI COCTOHUT B TOM, YTO AaHAIH3HUPYS
pe3yasTaThl  TpaHC(OPMAIMK  COIHANb-
HOTO CaMOYYBCTBHS BOCHHOCIYXAIIWX,
MOKHO TIOJIaraTh, YTO OOOOLICHHBIM €ro
nokasareieM OyneT YIOBIETBOPEHHOCTH
WUHJMBUJ/IOB Ka4eCTBOM CBOEHl *KM3HHM Ha
naHHoM otare. OCHOBHBIMM HarpaBlie-
HUAMH ONTHMH3ALMU SBISIIOTCS yCHIle-

HHE COLHUAIbHO-IIOJUTHYECKOTO
BETCTBUSl BOEHHOCTYXAIlUX HHTEpecam
o0I11ecTBa, BBHIPAOOTKM Y HHUX COLUAIb-
HBIX YCTaHOBOK, CAMOPA3BUTHS, COIIHAIb-
HOMl anexkBaTtHOCTU. [Ipy ycBOCHNU HOBBIX
COIMATBHBIX HOPM  BOCHHOCTYXAIUil
YyBCTBYEeT BHYTPECHHIOK MOTPEOHOCTH
B IIPUCTIOCOOICHUH K aIMHHHCTPATUBHOI
cpene. BrimonHEeHHE HOBBIX COIUAIB-
HBIX (QYHKIHHA CHOCOOCTBYET YCBOEHHIO
HOBBIX 3HAHUi, LIEGHHOCTEH, HOpM, HJe-
aJIoB, CTaTycoB, poisel, GpopMHpPOBaHHIO
MOPAJIbHBIX KayeCTB BOCHHOCTYKALUX,
MO3BOJISIIOT TOBBICUTH  COLMAJIU3ALIUIO,
PacKpbIBasi CKpPBIThIE BOSMOXKHOCTU JIUY-
HOCTH.

Boennocnysxaiuii, xenas MOBBICUTH
YpOBEHb CBOCH OIIEHKHM B HOBOH Cpere,
nmoOuBaeTcss OJOOpEHUST W TOBBIICHUE
COLMAJBHOIO cTaTyca B IiIa3zax Ipel-
cTaBHTeNe HOBoro coumyma. Conmanu-
3alisg BOCHHOCIY)KALIUX OJHMLETBOPSAET
HE TOJIBKO CUCTEMY BHYTPEHHHUX BO31eH-
CTBUIl, HO U CJIOXHBIH mpolecc U3MeHe-
HUS [EJIOCTHOM JIMYHOCTH, (OPMUPYETCS

COOT-
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nox BiuuAHMEM cpenbl.  HeoOxomumo
OTMETHTb, YTO Ha MPOIECC COLHAaIN3a-
LMY BOCHHOCIYXAIMX, 0COOEHHOCTH HX
COLMAJIBHOTO TOBE/ICHUS OOJIBILIOE BIIUS-
HHE OKa3bIBaIOT Pe3YJbTaThl COLMAIBHOM
amantauuy. Crenuduka counanbHOU
aJanTay BOCHHOCTYXKAIUX JOJDKHA
3aKII0YaThCsl B TPHHIUIHAIBGHBIX pas-
JUYUSAX BOEGHHOM W TpaKIaHCKOH cdep
JKU3HH, 0COOEHHOCTSIX X HOPMAaTHBHOTO
peTynupoBaHUsl KaK COIMAIBHOTO, TaK
1 11poeCCHOHAIBHOTO MTOBEJICHUSL.

CocrosiHue ucciaenopanms. Hapsny
¢ TpaHchopMausIMu, BOGHHOH pedop-
MOH BO3HHKaeT NpollieMa COLMAIbHBIX
PHCKOB, KOTOpbIE HEIOCPEICTBEHHO BIIH-
SIFOT HAa BOGHHOCITY KAIUX M OTPaXKaroTCs
Ha WX JanbHelmend commanm3anuu [4].
VYenemHast  KHU3HEAEATEIBHOCTh BOCH-
HOCIY’KaIllUX CBSI3aHA C JEATCIFHOCTHIO
OpraHoB roCy4apCTBEHHOH BIaCTH, B TOM
WIA WHOW CTENEeHH Peryaupyromux obe-
CIIEYeHNE COIMAIbHBIX IpaB M TapaHTHH,
MIOMOILb ¥ COAEICTBHUE JaHHON KaTeropuu
rpaxzas. Llenpr0 MOpabHO-IICHXOJIOTH-
YEeCKOTO CTaHOBJICHUS BOEHHOCITYKAllHMX
SIBIAETCA ONTHUMHU3ALUS MOpPAIbHO-TICH-
XOJIOTMYECKOH aJanTalyt, pPe3yJIbTaToM
KOTOpOi#l cTaHeT 3G (EeKTHBHOE B3aUMO-
JIEMCTBHE C BOSHHBIM COLILYMOM H yCIIeIII-
HOE OCyIIEeCTBIEHHE NpodeccHoHaTbHOI
JeSITEeTbHOCTH.

B ycnoBusx TpaHC(HOPMAIIMOHHOTO
obmectBa 3TO Hamboiee dHacras aBTO-
MaTudeckasi peakis Ha MPUBBIYHOE
paspakeHHE B HAlpaBJICHUM HEKorna
YCBOEHHOW peakuuu. ONTUMaIbHOU IS
TpaHC(OPMALIMOHHOTO TIEPUOA MOXKET
OBbITh COYETAHUE LIEHHOCTHO-PALIMOHAIIb-
HOM JEATENBbHOCTU B MPOLIECCE COLMANH-
3alMd BOCHHOCIY)KAIlMX, NPUYEM OHH
JOJDKHBI JIOTIONHATH APYT Apyra U 3TO
03Ha4aeT He OTPHIB, a CBSI3b C I[EHHOCT-
HBIM 0Oa3ucoMm o0mecTBa. LleHHOCTHO-
pauuoHanbHas OpUEHTAlUs JeHCTBUMI
omnyaeTcss oT ad@eKTUBHOTO MOBese-
HUSl OCO3HAHHBIM OIIpeAeTIeHUEeM CBOEit
HANpaBICHHOCTH W  MOCJIEOBAaTEIbHO
IJIaHUPYEMOI OpHeHTaluel Ha Hee.

Leanio u 3agaveii cTaTby sIBISETCS
000CHOBaHUE HEOOXOJMMOCTH peau-
3auun  3(Q(GEKTUBHOW TrOCYIapCTBEHHOM
MOJIUTHKU COLMAIIU3aLMKA BOCHHOCIYXa-
IIUX B TPaKAAHCKHUX OOIIecTBax TpaHC-
(GOpMaLMOHHOTO  THOA pa3BUTHS Ha
COBpPEMEHHOM JTalle.

H3no0:xkenne OCHOBHOTO MaTepHa-
aa. 3agadell BOCHHOCTYXXAIIUX Ha 3Ta-
e CIyOBl B psOax BOOPY)KEHHBIX CHII

sapigercs (GopMUpOBaHHE IIEHHOCTHO-
CMBICJIOBOTO OTHOIICHHUS K BBIOJIHEHHIO
BOMHCKHMX OOSI3aHHOCTEM,
OCO3HAHHOCTH IIPOLIECCa IMPOXOXKICHHS
BOGHHOW CiIy)KOBI, IOBBIIICHUE COLHU-
anbHOM 3pENOCTU. YKA3aHHOE JOJDKHO
3aKJII0YaThCs B TIOBBILICHHH IICHXOJIO-
THYECKOH TOTOBHOCTH K IPOXOXKIACHHIO
BOCHHOW CIy)KOBI, ONTHMH3AIMU ajal-
TaIMOHHOTO Tporiecca K apMeicKon Ku3-
HU, (opMHpOBaHHMM COIMAJIHHO 3HAYH-
MBIX YCT@HOBOK JUIsl BBINOJIHEHHUS TOJTa.
MopainbHO-TICUX0JI0T HUeCKasi TOTOBHOCTD
K TPOXOX/ICHUIO BOGHHOU CITyKOBI — 3TO
COOTBETCTBYIOI[ass CUCTEMaA, IPEAIoJia-
rarouas J0CTaTOYHO BBICOKMH YPOBEHb
Pa3BUTUS MOpPAIbHOW, MOTHBAIIMOHHON
u BosieBou chep [2].

Ocoboe BHMMaHHE HY)XHO YAEIHTH
H3y4YeHUIO II03HABATENBHBIX CIOCOOHO-
cTell, HEpBHO-IICUXUYECKOH YyCTOWYMBO-
CTH, BOBMOKHOW arpeccuu, CUTYaTUBHOI
W JUYHOCTHOH yBepeHHOCTH. Cpemun
XapaKTEPUCTUK COCTOSIHUSL U Pa3BUTHA
BBIZIEJIAIOTCSA XapakTep BHEUIHUX YIpo3
0e30MacHOCTH TOCYAapCTBa, TEOpeTHYe-
CKHE OCHOBBI Pa3BUTHA BOOPYKEHHBIX
CHJI, BOCHHO-IIEJaroruyeckas Hayka,
OTHOILIEHHE OOILIEeCTBa K BOOPYKEHHBIM
cunaM. [l oOecrieyeHUst Tako MO3H-
LUK HYXHO HCIOJIB30BaTh OOJIbIIME BO3-
MOXXHOCTH BOCHHOH HWH(PACTPYKTYpBI
U BBIIOJHUTH CEPHE3HYI0 pPadoTy 1o
COITIACOBAaHUIO TOCYIAPCTBEHHBIX HYXI
C OKHIAHUSIMH COLMANBHBIX TPYII
1 OOIIECTBEHHBIX HHCTUTYTOB.

ToroBHOCTB K ciyx0e B BOOpYXEH-
HBIX CHJIaX SIBIISIETCS CIEICTBUEM CHH-
Te3a COLMAJIBHO-TICHXOJIOTHYECKOIA,
BOEHHO-IIPO()ECCHOHANBHON W HMOLU-
OHAJIHO-BOJICBOIl TOTOBHOCTH, HOCHT
COLMANBHO  OOYCJIOBJICHHBI — XapakTep
U OHIpeNeNseTcs CTENCHBIO BKIIOYCHUS
B JICATEIBHOCTh, OOBEKTHBHO MPHUBO-
IUT K (OPMHUPOBAHHUIO HEOOXOIUMBIX
KauecTB.  MoOpasbHO-TICUXOJIOTHYECKast
TOTOBHOCTH BKJIIOYaeT B ceOs ypoBeHb
Pa3BUTHS HAIPaBICHHOCTH JIMYHOCTH Ha
Oyaymyto ciyx0y, B € OCHOBE JISKHUT
crcTeMa MOTHBOB U MOPAJIbHBIX KaueCTB.
Lenbto MOPAJIBHO-IICUXOJIOTHYECKOTO
CTAHOBJICHUS] BOCHHOCIYXKAIIUX SBIISET-
csl ONTHUMHU3ALUSA MOPaJbHO-TICHXOJIOTH-
YECKOH aJanTanuy, pe3yJbTaroM KOTOpOi
craHeT 3G QEKTHBHOE B3aUMOJCHCTBHUE
C BOCHHBIM KOJUIEKTHBOM M OCYIIIECTBIIE-
HUE BOCHHOH JIESITEILHOCTH.

JlanHas OeATenbHOCTh JOJDKHA OBITH
HarpasjeHa Ha (OPMHUPOBAHHE IOJIOXH-

IIOBBILICHUC

TENBHOTO HMHJKAa BOOPY)KEHHBIX CHII,
LEHHOCTHBIX OCHOB BBINIOJHEHHs] BOWH-
ckoro jonra. HeoOXoquMbIM 31eMEHTOM
JTAHHOH NIeATeNbHOCTH ABIIseTCs (hu3nye-
CKasi ¥ MOPAJIbHO-TICHXOJIOTHUYECKas MO/~
TOTOBKA, MOBBIIIEHUE IICHXOJIOTHUECKOMN
YCTOWYMBOCTH M (pU3NIECKOH BBIHOCIH-
BOCTH BOEHHOCHyXamux. llozntuBHOMY
OTHOIIEHUIO K BOGHHOU CITy»x0e crocob-
CTByeT MaTepHajbHasi 00eCHeYeHHOCTb,
aKTHBHOE YJacTHe B IPOIECCE BBIMOIHE-
HUSl TPaKJAHCKOTO JI0JITa, YBIEYEHHOCTb
BOCHHO-TIPUKJIAJAHBIMU BHJAMH CIIOpTa.
[maBHOI  cocraBmsitomield  MOpajbHO-
MICUXOJIOTHYECKOM TOTOBHOCTH K IIpO-
XOXJICHUIO BOCHHOH CIIyXOBbI SIBIISIETCS
aJaNTalMOHHBIM TOTEHIMAN JINYHOCTH,
a OBJIAJICHHE W YIPABICHHE pPECypcaMu
MOTYT OKa3bIBaTh APYT Ha APyra B3auM-
HOE BITUSTHHE.
MopaapHO-IICHXOJIOTHYECKask TOTOB-
HOCTB K CIIy’)kO€ B BOOPYKEHHBIX CHIIaX
SBJIAETCS  MOLIHBIM  NpOQHIaKTHYe-
CKHUM (aKTOpOM acCOLMAJILHBIX sIBIIE-
HUH B apMelckod cpeze, HOCTTpaBMa-
TUYECKUX  PACCTPOMCTB, HEraTHBHBIX
SMOIMOHATBHBIX  COCTOSIHUH,
HBIX C TPYIHOCTSMH CIIY)XObl apMHH.
B MopanbHO-TICHXOMOTHYECKOH TOTOB-
HOCTH KOHLIEHTPHPYIOTCS BO3MOXKHOCTH
YeJIOBeKa, MX IIPOSBICHHE 3aBHCHUT KaK
OT JINYHOCTH, TaK U OT YCIOBUH IEATEINb-
HOCTH. BoeHHO-cnopTHBHEBIE OpraHm3a-
UK JTOJDKHBI UTPaTh BAKHEHIIYIO pOJb
B TaTPHOTHYECKOM BOCIUTAHWH, OHH
JIOJKHBI ()OPMUPOBATh 3/10pPOBBIH 00pa3
KH3HU, OCYILECTBISTh MOPAIBbHO-3TH-
yeckoe BocnuTaHue. B mpaktuueckom
IUIaHE TaKue KIyObl OMOTAIOT Trocynap-
CTBEHHBIM HHCTUTyTaM peIlaTh 3aJadu
MOATOTOBKHU PE3epBa BOOPYKEHHBIX CHIL.
Baxna opueHTanus BOCIHMTaHHS TUCLU-
IUIMHUPOBAaHHOCTH M OTBETCTBEHHOCTH
KaK JUTUTEIbHOTO U LEJICHANPaBICHHOTO
npouecca Ha BBIPAOOTKY COOCTBEHHOTO
MTOBE/ICHUSI B COOTBETCTBHH C TIPHHSATHIMI
B BOOPY’KEHHBIX CHJIaX HOPMaMH.
Bocnuranne IUCHMINTHHEPOBAH-
HOCTH U OTBETCTBEHHOCTH JOJDKHO
OCYILECTBISITECA BO  B3aUMOJEHCTBUM
U CIMHCTBE B3IVIAZOB, OOLIECTBEHHO-
CTH M BOCIHUTATENIHOIO INPOCTPAHCTBA.
MopanbHO-IICHXOI0THIECKOe cormpo-
BOX/IEHHE KaK O3Tall IICHXOJIOTHYECKOTO
o0ecrieueHnsT OJIMIIETBOPSIET KOMILIEKC
CHCTEMHBIX MEpONpPUSATHH IO OTCIIe-
KUBAaHUIO W TIOJJICPKAHUIO CIOCOOHO-
CTH BOEHHOCIYXKAIINX IPOTHBOCTOSTH
ycrpamarommM (aktopaMm. OCHOBHBIMH

CBA3aH-



KPUTEPUSMH YCIEIHOTO IPOXOXKACHHS
3TOrO 3Tana sIBIAETCS aJanTalus BOEH-
HOCIYKaIllUX MO MPU3BIBY K YCIOBUSIM

apMeiickol  CIyXObl, TNPHUHATHE PO
BOeHHOCHyXamero.  OnpenensromumMu
U TJIABHBIMHA KOMIIOHEHTaMH T'OTOBHOCTH
K CiIy’)0€ B BOOPYKEHHBIX CHJIAX SIBIIS-
FOTCSI TIOHMMaHHE IIEHHOCTH BOCHHOM
CITy’KOBI, YCTOHYMBOCTD NICUXHUKH, TOTOB-
HOCTh M CIOCOOHOCTH COXPaHSThH BBICO-
KyI0 HHTEJUIEKTYalbHYI0 YCTOHYMBOCTD
K  HeONaronmpusiTHEIM  BO3IEHCTBUAM
OKpY>Karollei cpessl.

JI0mKHO MPOUCXOOUTD MEPEOCMBICTIE-
HUE OOIECTBEHHBIX LIEHHOCTEW M Ompe-
JIeJICHUSI KayecTBa ACATEIbHOCTH TaKOM
COLUANTLHO-TPOGECCUOHATBHON TPYIIIIHI,
Kak OQuIepbl apMUHM, OHH HE TOJIBKO
CyOBEKTHI MPOGECCUOHATBHON JIEATelhb-
HOCTH, HO M aKTUBHBIC YYACTHHKH BCEX
n3MeHeHHH B rocymapctBe. Daxropowm,
HETIOCPE/ICTBEHHO BIMSIONIMM Ha BBIpa-
OOTKy OpPHEHTHPOB W HOPM IOBEACHUS
U IeSITeTbHOCTH O(QUIIEPOB, SBISIETCS UX
npodeccuoHabHas conuanu3anys. Bax-
HO U TO, YTO B YCJIOBHUSAX OCTPOTO 3KOHO-
MHUYECKOTO KpPHU3UCA M OTPAHUYCHHOCTH
PECYPCOB pacxoibl Ha BOCHHYIO JIEsTelNb-
HOCTh CTajJH OJHUMH U3 IPUOPUTETHBHIX.
Cucrema IICHHOCTEH BOCHHBIX JIOJDKHA
OTpaXkaTh COCTOSHUE, JTUHAMUKY H IPO-
THBOpEYHsT OOIIECTBEHHOTO CO3HAHHUS,
3aKOHOMEPHO, YTO CYIIECTBYET TECHICH-
sl K YBEIWYEHUIO 3HAYMMOCTH IIEHHO-
CTeH KyJIBTYpBHI.

CeromHsi HemocTatouyHo dS(PQeKTHB-
Hbl MEXaHU3MBbl PeaTU3alUul COLUAIBHBIX
rapaHtuii B cdepe oOpa3oBaHUs, TaK Kak
MpeUIoKEHHbIE porpaMmbl  nipodeccu-
OHAJIbHOM TEPENOATOTOBKH YBOJECHHBIX
BOCHHOCIYKAIINX, B HAMIPABICHUH IOTY-
YEHHON paHee BOEHHOH CHEeIUaIbHOCTH,
4acTO He BOCTPEOOBAHBI HA PHIHKE TPY/A.
B nporrecce corpanuzanuu BOCHHOCTYXa-
IIET0 TPOUCXOAUT COIHAIBFHOE CTaHOBIIE-
HHE U pa3BUTHE TMIHOCTH, (POPMHUPOBAHUE
MIPaKTUYECKH HOBOM CJIOXKHOM MHOIO-
YPOBHEBOH HepapXU4ecKoi CUCTEMBI pa3-
JIMYHBIX OOpA30BaHUi, PETYIHPYIOLIHX
€ro IMoBeJCHUE U JeATEIbHOCTh, B 3aBHU-
CHMOCTH OT OCOOEHHOCTEH COLMAIbHOM
amanranuu K Heil. Ilom corumanm3armei
BOCHHOCIYKAIINX MMOHUMAETCS CIOKHBIN
COLIMANILHBIN TPOLIECC YCBOCHHS HOBBIX,
COBEpILICHCTBOBAHWE W afanTanus MO
W3MEHEHHYIO COIMANBHYI0 Cpely YiKe
W3BECTHBIX CHUCTEM 3HAHWH, HOPM U IICH-
HOCTEH ITyTeM MPUCIIOCOOIECHHS, TI0] BIH-
STHUEM COILIMAIbHEIX BO3JCHCTBHI.

B cBM3u ¢ 3TMMH OOBEKTUBHBIMU
00CTOSITEILCTBAMHU aKTyaJIU3UPYeTCs
HEOOXOIMMOCTh  JIOMHHAHTBl  CyObek-
THUBHOTrO uesioBeyeckoro ¢akropa. OH
OTpaXaeT BO3MOXXHOCTh MOOWIIM3aLNK
BOCHHOCJY)KAalllUM CBOMX BHYTPEHHHX
pecypcoB, KOTOpPBIE MOXKHO HCIIONB30-
BaTh JUIS JOCTHXKEHUs Ooliee BBITOJHON
commansHOil mo3mnmu.  ObecrneueHue
YCTIEIIHOW COUMAIN3AllMA  BOEHHOCIY-
KaIUX — 3TO mpobieMa U JMYHOCTHAS,
U TOCYJAapCTBEHHAs!, pelIeHHe 3Toil mpo-
OeMbl  [1O3BOJIMT YBOJICHHBIM BOGH-
HOCJTyXKaIlUM 0e300JIe3HEHHO TepelTH
K HOBBIM BHJIAM JICSITEIILHOCTH, TIO3BOJIUT
o0miecTBy I(P(PEKTUBHO HCIOIB30BAThH
MOJTOTOBJICHHBIX CIIELMAIUCTOB B MHTE-
pecax 3KOHOMHUYECKOTO Pa3BUTHS, a TaK-
)K€ OMOXKET JaHHOIl KaTeropuu Hacele-
HHS Ha PaBHBIX YCIIOBHSX KOHKYPHPOBATh
Ha pBIHKE Tpyna [5].

IMcuxonornveckas TOTOBHOCTh
K BOCHHOH CIry0e ToJKHA OBITH pe3yiib-
TaTOM CIELUAIbHOH MCHXOJIOIHYECKOH
HOATOTOBKM M  paccMaTpuBaThCsi Kak
COCTOSIHME, NpeuecTByIollee CcaMon
ciryx0e. Ilcuxomornueckas TrOTOBHOCTB
UMEET CIIOKHYIO CTPYKTYpY, BKJIIOYArO-
IIyI0 COBOKYITHOCTH 3MOIIMOHAIIBHBIX,
BOJICBBIX, MOTHBALHOHHBIX, IO3HABATEITb-
HBIX TPOIECCOB, CBOMCTB, COCTOSHUH
NICUXUKH YEIOBEKAa B HX COOTHOLICHHU
C BHCUIHUMHU CHUTYallMOHHBIMH YCIIOBHSI-
MH U OyIylIMMH 3aJadaMd. A TMCHXOJIO-
THUYECKOE CONPOBOXKICHHE BOCHHOCIY-
JKAIMX Ha 3Tare MPOXOXKACHUS CITYKObI
JIOJDKHO OCHOBBIBAaThCS Ha HENPEPHIBHOM
OTCJIKMBAaHUHM THHAMUKH TICHXOJOTHYe-
CKOH aTMoc(epsl B MHTEpecax MPUHATHS
aJICKBATHBIX YIIPABJICHYECKUX PEIICHHH.

ColMalibHO-TICHXOJIOTHYECKas — ajian-
Talus K BOCHHOH City)x0e 00yCIIOBIMBAaET
OTHOCHUTENIBHO CaMOCTOSITENIBHBIE  TIPO-
LECChl  TIOCJICIOBATEIFHOTO  BXOXKIICHHS
CHayaia B KOJUICKTHBBI Y4eOHBIX IOIpa3-
JICJIEHHH, a 3aTeM B KOJUIEKTHBBI OOEBBIX
noApaszeneHuid. [maBHo# cocTapmsromeit
MOPAaJIbHO-IICUXOJIOTHYECKOH TOTOBHOCTH
K MPOXOXIECHHUIO 00S3aTeNbHONH BOCHHON
CITy>KOBI SIBIISIETCS /Il TAllMOHHBIH TOTEH-
[UAJl JIMYHOCTH, OBJAACHUE M YIpaBlie-
HHME pPecypcaMd MOTYT OKa3blBaTb IpYT
Ha Jipyra B3auMHoOe BiMsHUE. MopaibHO-
MICUXOJIOTHYECKasi TOTOBHOCTh K CIIyxOe
B BOOPYXCHHBIX CHJIAX SIBISIETCS MOII-
HBIM MPOGHIAKTHYECKUM (DaKTOPOM aco-
LUAJIbHBIX SBJICHUI B apMEWCKO cperne,
MOCTTPaBMaTHYECKUX PAaCCTPOMCTB, Hera-
THBHBIX SMOLHOHAIBHBIX COCTOSIHHH, CBSI-
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3aHHBIX C TPYIHOCTSIMH CIIY’XObl B apMUH.
B MopaibHO-IICHXOJIOTMYEeCKOH  TOTOB-
HOCTU KOHLIEHTPUPYIOTCSI BO3MOXKHOCTH
YeJIoBeKa, UX MPOSBJICHHUE 3aBUCHUT OT JINY-
HOCTH U OT YCJIOBUH JICATEIBHOCTH.

Boenno-narpuorudeckue opraHusa-
LIUM JIOJDKHBI MIPaTh BaXHEUIIYIO POJIb
B aTPUOTHUYECKOM BOCTIUTAHUH, BASKHBIM
SIBISIETCSI OPUEHTAIMSI BOCTIMTAHMS IHC-
OUIUTHHAPOBAHHOCTH U OTBETCTBEHHOCTH
KaK JJIMTENBEHOTO U IIeJIeHaNpaBIeHHOTO
mpolecca Ha BbIPaOOTKY COOCTBEHHOIO
TIOBEJICHUSI B COOTBETCTBHUHU C NPUHATHI-
MU B BOOPYKEHHBIX CHJIax HopMami [1].
COBOKYITHOCTh ~ BO3/ICUCTBUII  3aBUCHUT
OT KayecTBa OCBAWBAHUS HOBBIX COLM-
IBHBIX (YHKLUH, YPOBHS COLMAIBLHOTO
BXOXKIECHHSI BOCHHOCITY)KAIlleTO B HOBYIO
coruansHylo rpynmy. Crnemuduka mpo-
mecca COIHANN3alMN BOSHHOCITYXKAIIHX
3aKIII0YaeTCs B NPUHIUIHMAIBHBIX pa3-
JUYMSIX BOSHHOM W Tpa)KIaHCKOH cdep
JKU3HH. BakHast poie B yCIenHoi conn-
QIN3alMM BOCHHOCIYKALUX OTBOAUTCS
JeATEIbHOCTH OPraHOB TOCYapCTBEHHO-
T'O ¥ BOGHHOTO yIIpaBiieHus B cepe couu-
albHOM aKTUBHOCTH.

Boennocnyxamuit
MIOHMMATh CBOM LIEIH KaK CyObEKTHBHbIC
MOTPEOHOCTH MO CTENEHH UX CO3HATEINb-
HO B3BEUICHHON HEOOXOANMOCTH, a 3aTeM
OpPHEHTHPOBATh CBOE IOBEICHHE TaKHM
00pa3zoM, 9TOOBI AT TOTPEOHOCTH yHOB-
JIETBOPSUTNCh B YCTAHOBJICHHOM ITOPSIZI-
ke. LleHHOCTHO-panMoHaIbHOE JIeHCTBHE
MIOAYMHEHO OIpPEAEICHHBIM TpeOOBaHU-
SM, NPUHATHIM B OOIIECTBE LIEHHOCTSM,
B BU/Ie OOLIECTBEHHOH HOPMBI MM HPaB-
CTBEHHOTO JIOJra, WJIM 3CTETHYECKUX
NpUHLUIOB. [N BOEHHOCITY’KAllero
B 9TOM CIIyyae HET KaKoi-T100 BHEIIHEH,
palMOHANBHO TOHATHON LENH, OH CTPO-
TO PYKOBOZICTBYETCS CBOMMH YOEXKICHH-
SIMH O JOCTOMHCTBe W jaonre. IIpomecc
COIMANTM3aNN BOCHHOCIYXXAIINX HMEeT
CYIIECTBEHHBIE OTKJIOHEHUs OT pa3pado-
TaHHBIX TEOPETHIECKHX CXeM, HE BCETIa
BIIMCBIBACTCS B CTaHAAPTHBIA IOAXOX
OITMCaHMS 3TOTO SIBIICHHMS.

OT10 Kacaercs, B IEPBYIO oOuepelp,
NIEPEXOAHBIX OOIECTB, B KOTOPBIX TPaHC-
(hopMHUpPYIOTCS OCHOBHBIE C(ephl KU3HE-
NEATeIbHOCTH, W KOHCOJIHMAMPOBAHHBIX
COO0OIIECTB, KOTOPbIE B 3HAYUTEIBHOM
CTENICHH B COBPEMEHHBIX YCJIOBHAX ITOJ-
BEp)KEHBI IpOIeccaM MOJEPHHU3AINN.
JImgHOCTB BEIHYKI€HA TPUHUMATH TPe0o-
BaHMsI OOJBIIMHCTBA, TaK Kak cpabaTbiBa-
eT MPHUHIMIT TTOJYHHEHUS MEHBIINHCTBA

MOXECT  TaKXKeE



SEPTEMBRIE 2019

OonbuMHCTBY. HO B TO ke Bpems CyTh
MIPOTUBOPEYHS 3AKIIOUAETCS B TOM, YTO
HEU3BECTHO, HACKOJILKO MOJIOAOM dero-
BEK TOTOB W3MEHHTh ce0s Iyl TOro,
4T0OBl TPUHATH BHEIIHUE TpPeOOBaHMSI.
COBOKYITHOCTh BO3JICHCTBHI 3aBUCUT OT
KaueCTBAa YCBOCHUSI HOBBIX COIIMATBHBIX
(byHKLUI, YPOBHS COLMATBHOTO BXOXK/IE-
HUSl BOGHHOCITY’)KAIller0o B HOBYIO COIH-
QIBHYIO TPYIIITY.

OcMbICTHBaTh M OIEHUBATH O0S3aH-
HOCTH OCOOEHHO BakHO. [paxraHckoe
camoomnpezneneHue  He  (GopMHupyercs
cpasy, CerogHs OHO cynab0 BBIPAKEHO
B CO3HAaHUM BOCHHOCHyXxamux. Cama 1o
cebe Takas MISHTU(HUKALIUS U3HAYATHHO
HE SIBIISICTCSA CIEACTBHEM PALMOHAIIBHO-
ro BHIOOpa, a CTAHOBUTCS INPOSIBICHHUEM
0ecco3HaTenbHOT0, B JalbHEHIIIEM Mpo-
HCXOIUT OCO3HAHHWE OPHTMHAIBHOTO MPO-
SIBJICHUS ¥ MHIMBHYAJIEHOTO BEIPAKESHUS
STHHYECKHX OCOOCHHOCTEH ¥ HaIHo-
HaJIGHOTO Xapakrepa. M3-3a oTcyTcTBUS
B TOCYIApPCTBEHHOW IOIUTHKE BBIPA3HU-
TENbHBIX M BCEMH MOAJEPKUBAEMBIX
Lenel o0LIEeCTBEHHOTO Pa3BUTHsL, [IEHHO-
cTel U MJeanoB BOGHHOCITYyKAIllUe Teps-
10T YyBCTBO NaTPUOTHU3MA.

CounanpHasi 3al[UTa BOEHHOCIYa-
IOIUX OCYMIECTBISIETCS B paMKax IMpH-
HATOW CHCTEMBl COLMAJIBHBIX I'apaHTHH,
OTIpeJIeNICHHBIX KaK COBOKYITHOCTH Mare-
pHAaTbHBIX, OPTaHU3aINOHHBIX, SKOHOMH-
YEeCKHX MEXaHU3MOB, O00ECIICUMBAIOIINX
HX TpaBa. DTO TOCYyAapCTBEHHBIE 00s13a-
TENbCTBA NEPE]] BOEHHOCITYKAIUMU, B35-
ThI€ OOLECTBOM Ha ce0st U HAIIPaBJICHHBIC
Ha ofecreueHne HeOOXOAMMBIX YCIIOBHH
KU3HEAEATEIbHOCTH U BOCIIPOM3BOACTBA
UX OYXOBHOTO M (DU3MYECKOrO MOTEH-
nuana. locymapcTBeHHas —coIManbHast
MOJIUTHKA B JAHHOM KOHTEKCTE SBIISCT-
Cs TPOLECCOM COIHMAIBbHO-?KOHOMHUYe-
CKOTO PETyJIHpOBAaHMS, OCYIIECTBISIETCS
B pe3yNbTaTe peayn3alfy yIpaBieHUs,
HaIpaBJIeHHOTO Ha o0eclieyeHne rapaH-
TUH 7151 BOGHHOCITYXKAIlUX.

Cucrema coLMaJIbHON 3allIUThl BOCH-
HOCHy’XKalllUX 3aKII04aeTcsi B OCYILECT-
BJIEHHH TOCYIapCTBEHHOMN JAESTENbHOCTH,
HaIpaBJICHHOHN Ha pean3aliio KOMILIEKCa
3a/1a4, CBSI3aHHBIX C IOAJEPXKKOM U 00e-
CHEYEHHEM  COIHATbHO-KOHOMUUYECKHUX
rapatuii. B ycnoBusix Tpanchopmanuu
TPaKIAHCKOTO  OOIIecTBa  CO3AIOTCS
MIPEANOCHUTKNA OOHOBJIEHHS BCEH CHCTEMBI
COLIMATBHOM 3aIIUTHI HaceNeHus, obecre-
YEeHUsI COLMAJIbHO HEOOXOMMBIX YCIIOBUI
BOCCTAHOBJIEHHS BOEHHOTO ITOTEHIIHAIA.

DopMHpOBaHHE TUCHIPOIIOPLIUIA B CUCTEME
CTUMYJIMPOBAHUS TPyJa BOEHHOCIYXa-
IIMX BEIET K POCTY COLMAIBHOW Harpsi-
KEHHOCTH B BOCHHBIX OpraHH3alMIX,
TOPMOXKEHHIO IIPOLIECCOB CaMOPa3BUTHUS
BOCHHOCITY’KAIIIUX.

TocynapcTBeHHast CHCTEMa COLUANb-
HBIX JIBTOT B HOBBIX YCIOBHSX MOJDKHA
o0ecIeunBaTh He TOJIBKO COXpPaHEeHHE, HO
M YCTOHYMBBIA pPOCT COIHUAIBHO-IKOHO-
MHYECKHX YCIOBHH HOTPEOUTENIHCKOrO
pa3BuTHsA BOEHHOCTyammx. Ha coBpe-
MEHHOM 3Talle COLHUaJIbHO-3KOHOMUYE-
CKUX pedOopM HE TOJIBKO KOHKPETHU3HPY-
I0TCS MapaMeTpbl, CUCTEMa COLMAJIbHBIX
JIBIOT, HO M ONPEAENSIOTCS OCHOBHBIE HX
HarpasieHus, GOPMHUPYIOTCS CaMOCTOs-
TEJIbHbIE BEKTOPHI COLMAIBHOMW 3alnTh
BOCHHOCIHYXKAIUX.  [ocynapcTBEHHBIE
CONIMATBHO-9KOHOMUYECKHE  TapaHTUH
PACIIpPOCTPAHSIOTCS Ha BCE BaXKHBIE JULL
BOCHHOCIYXKaIllero Ojara W YCIyTH, a
UMEHHO O0ecleyeHne MHHUMAaJbHOM
(bMHAHCOBOW TMOIJIEPKKH, KHIIbs, 00pa-
30BaHMs, yCIIyT 3PaBOOXPaHEHHUS.

B pesynsrare sddekTtuBHOil rocy-

JapCTBEHHOW  COLMAIbHOM  TOJHUTHU-
KA  JIONOJIHSIOTCA M 00oramamorcs
COLMAIEHO-9KOHOMHYECKUE  TapaHTHH

BOCHHOCIYKaIuX, GopMUpPYyeTCs Hage-
MKaIUH ypOBEHb COLMAIBHBIX CTAHIAPTOB
ux xu3HenesTensHocTH [3]. ConnanbHbIe
rapaHTUM O0EeCIEYHBAIOT YCIOBHS pa3-
BUTUS TOTpeOHOCTEH M crocoOHoCTei],
ycnoBus  HpO(ECCHOHATIBHOIO  POCTa,
OOHOBJIEHHs BCEH CUCTEMBI JKU3HEJEs-
TEJIBHOCTH BOEHHOCHyKarero. Cucrema
JIAHHBIX TapaHTUH (HOPMHUPYET NONONHU-
TeIbHbIE KOMIIOHEHTBI, OINpPeeAoNye
3alUTHBlE (QYHKIUU TOCyIapcTBa, CO3a-
I0TCSl YCTIOBUSI BOCCTAHOBJICHUS H CaMo-
pa3BUTHs NOTEHIMAIa BOCHOCTYKALIKX.

CouuanbHas 3alluTa OCYLIECTBIIS-
eTcs B pesynbrare pa3paOOTKH U 3aKo-
HOZIAaTeNIbHOTO  3aKPEIUICHUs
HO-JKOHOMHUYECKHMX TapaHTUil, KOTOpbIC
OJIHOBPEMEHHO SIBIISIIOTCS MPEIOCHUTKON
u 6asoif obecredyeHusl MPOLECCOB BOC-
CTAHOBJIEHUS M Da3BUTUS HOTEHIMAA
BOGHHOCIY)KAIUX, CO3aHUS PaBHBIX
YCIIOBUH 7 4JIEHOB OTAENbHBIX BOEH-
HBIX OpraHH3alluil ¥ O0LIECTBA B LETIOM.
OTO ONUIETBOPSET MHPOLECC KOHCTPYH-
pOBaHHUs IOCIEAOBATENbHBIX IpOrpec-
CHBHBIX M3MEHEHHUH, 00ecrneYnBaroIInX
pasBuTHe (QU3MYECKUX M JYXOBHBIX CHII
BOGHHOCIY)Kall[UX, OHU JOJDKHBI IIOJY-
YaTh JIONOJHUTENIbHBIE MaTepHalbHbIC
BBIIUIATHI, KOTOPBIE MOCTOSHHO yBEINYH-

conualib-

BaIOTCs B COOTBETCTBUHU C I/IH(i)J'IXI_[I/IOHHLI—
MU u3MeHeHusIMU. CrucreMa ColabHON

3alIMUTHI IPU3BaHA OCYLIECTBIATh PEryis-
THUBHOE BO3/ICUCTBHE HA MPOPECCUOHANb-
HYIO [eSITENbHOCTh, COBEPIICHCTBOBATH
COLHUATLHO-IKOHOMHYECKHE OTHOIICHHUS.

BouiBoawl. [lepuon pedopm rocymap-
CTBEHHOW CHCTEMBI COIHAIbHO-IKOHO-
MHYECKHX TapaHTHH XapaKTepH3yeTcs
Kak  OOIIEeCTBEHHO-BIACTHAS  MOIEIIb,
pedopMbI OTIIMYAIOTCS PE3KUM CHHIKEHHU-
€M IPUBIIEKATEIBHOCTH CITY>KOBI B BOOPY-
JKEHHBIX CHJIaX, CTATyC BOCHHOCIY)Kalle-
rO HEBBICOKHI, COIMANbHBIE TapaHTUH
OrpaHHYCHbI U MOCTOSHHO TTOIBEPTalOTCst
TpaHchopMaIysM, HEe BCerna B MONbB3Y
BOCHHOCTY)XaluxX. Bmecte ¢ mepexoaom
K JAHAMAYHOMY Ppa3BUTHIO, YKpeIuie-
HUEM DJKOHOMUKHA AKTHBHO OOHOBIISIIOT-
Cs BEKTOPBI PAa3BUTHs TPAKIAHCKOTO
obmecrBa. Ilponecc Tpanchopmanuu
o0IIecTBa COMPOBOKAACTCS YCUIICHUEM
(hakTOpoB, TPOBOLMPYIOUIUX COIUAITb-
HYIO0 HalpsHKEHHOCTh BOSHHOCITYXKAIHX.
I'paxxnanckoe 00LmIECTBO, KOTOPOE HaXo-
IUTCS Ha CTagUuM CTAHOBJCHUS, Clabo
OpraHM30BaHO M HE CIOCOOHO YICNAThH
BOIMPOCAM COIMATH3AIMH CO3HATEIBHOES
U CHUCTEeMHOE BHUMAaHUE.

Hanuuue Bnusiaus TpanchopMaIiioH-
HBIX U3MEHEHHH O0IIIECTBA 1 TOCYIapCTBa
Ha TPAKMTAHCKYIO IMO3WIIUI0 BOCHHOCIY-
KAIIUX MO3BOJISIET JIydllie TOHATH A pek-
TUBHOCTh COBPEMCHHOH COLMAIH3aIH.
[{eHHOCTh 3aKJII0YaeTCsl B TOM, YTO 3TO
CO3Ja€eT YCIOBHS IJIsl YKPEIUICHHS CBSI3eit
MEXIy BOCHHOCTYKAIIUMH, OOIIECTBOM
u rocymapctBoM. [IpoBo3miacuB mmpo-
KHUH CIIEKTP IpaB U CBOOOI, TOCYAapCTBO
HETOCTATOYHO O00eCHeYrBaeT BO3MOXK-
HOCTH HX MPAKTHYSCKOW peau3alu,
OTAaB 3Ty MO3UIHI0 00IecTBy. [loaToMy
MHOTHE COIUAIbHBIE TPYIIIBI, 0COOCHHO
BOCHHOCITY)KAIIIHE, HE UMesi COOCTBEHHBIX
pecypcoB, BeCbMa OTHOCHTEIILHO MOJIb3Y-
I0TCS  ICKJIAPUPYEMBIMH  JIEMOKpaTHye-
CKHMH IIpaBaM¥ ¥ CBOOOJaMu, He CITyJaii-
HO TOBOPST O HEOOXOIMUMOCTH yCHIICHHS
OTBETCTBEHHOCTH W JTOJDKHOCTHBIX JIHII 32
obecrieueHre cBoOOI U MPaB B BOOPYKEH-
HBIX CHJIaX.
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CIIOPTUBHBIE KJIYBbI KAK OCHOBA
WHCTUTYIIMOHAJIBHONU CUCTEMBI
CIIOPTA B YKPAUHE: IPABOBOM ACHIEKT

Maxkcum TKAJINY,
KaHIU/IaT OPUINYECKUX HAYK, IOTICHT,
JIOLEHT Kadeapsl TPaXIaHCKOTO MpaBa
3anopoXKCKOro HAMOHAILHOTO YHUBEPCHTETA

AHHOTALUSIL

B cratpe mpoananu3upoBaHa HHCTUTYIMOHATIbHAS CUCTEMA CIOpTa B YKpauHEe Ha
COBPEMEHHOM 3Talle Pa3BUTHsL. ABTOP YTBEPIKIACT, YTO OCHOBOM MHCTUTYLMOHAIBHOMN
CHCTEMEBI CIIOPTa B YKpanHe SIBISETCS CIOPTUBHEIN KiTy0. [leTanpHbI aHann3 geldcTBy-
IOIIETO 3aKOHOAATENFCTBA YKPauHBI MOATBEPKIACT 3asBICHHBIN Te3Uc. B cTarbe caenan
BBIBOJ] O TOM, YTO OCHOBHBIM YYaCTHUKOM HPO(eCcCHOHAIBHOM CIIOPTHBHOM JIesITeBHO-
CTH JTOJDKHBI CTaTh CIOPTHBHBIE KITyOBI — IMpeNIpHHUMATENECKUE 00mecTBa. ToIbKo
TakuM 00pa3oM MOXXHO OOECIe4uTh AOCTATOUHOE (PUHAHCHPOBAHUE OTEYSCTBEHHOTO
CIIOPTa, YTO, B CBOIO O4Yepe/lb, OTPA3UTCs HAa CHOPTUBHBIX MOKA3aTEIsIX CHOPTCMEHOB
U pe3yibTaTrax Ha MeKIyHapoxHoOH apeHe. Kpome mpodero, aBTop cTaTthu GopMyIupy-
€T MPEATIOKEHHUS IO YCOBEPIICHCTBOBAHHUIO MPABOBOTO PETYIUPOBAHUS OTHOIIECHUH B
obacTu croprta B LeJIoM. B 4acTHOCTH, JIOJKHBI OBITh BHECEHBI H3MEHEHUS B ICHCTBY-
foummii 3akoH YkpanHsl «O (przndeckoit KyasType U CropTey.

KoaroueBble ci10Ba: CIOPTUBHBIN KITy0, IOPUANIECKOE JIUIIO, XO3SHCTBEHHOE 00IIIe-
CTBO, OOIIECTBO C OTPaHHMYCHHOW OTBETCTBEHHOCTHIO, OOIIECTBEHHAsI OPraHU3aLusl.

SPORTS CLUBS AS THE BASIS OF THE INSTITUTIONAL SPORT
SYSTEM IN UKRAINE: LEGAL ASPECT

Maxym TKALYCH,
Candidate of Law, Associate Professor,
Associate Professor at the Department of Civil Law
of Zaporizhzhya National University

SUMMARY

The article analyzes the institutional system of sports in Ukraine at the present stage
of development. The author claims that the basis of the institutional system of sports in
Ukraine is a sports club. A detailed analysis of the current legislation of Ukraine confirms
the stated thesis. At the same time, the article concluded that sports clubs, organized in
the form of corporations should become the main participants in professional sports
activities. Only in this way can sufficient funding for domestic sports be ensured, which,
in turn, will affect the performance of athletes and results in the international arena.
Among other things, the author of the article formulates proposals for improving the
legal regulation of relations in the field of sports in general. In particular, a number of
changes should be made to the current Law of Ukraine “On Physical Culture and Sport™.

Key words: sports club, legal entity, corporation, limited liability company, public
organization.

IocTranoBka mnpobiaemsbl. [lepsuu-
HBIM 3BEHOM OpPraHM3aI[MOHHOM CHCTe-
MBI CIIOPTa B YKpauHE SBISETCSA CIOp-
TuBHBIN Kiay0. Ha mepBeni B3mism, mo
3TOMYy MpPHU3HAKy HHCTHTYLIHOHAJIbHAS
CHCTEMa CIIOpTa YKpawWHBI HE OTINYAeT-
Csl OT CHCTEMBI CIIOPTa MEPEIOBBIX CIIOp-
TUBHBIX JepxaB. [Ipm 3TOoM KITIOueBO
0COOCHHOCTBIO OTEYECTBEHHON CHCTEMBI
CIIOpTa SBJIAETCS TO, YTO OOJBIIMHCTBO
CIIOPTUBHBIX KIIyOOB — OOLIECTBEHHbIE
OpraHuzanud, Je-(GpakrTo KOHTPOJIUpYe-

MBbl€ TOCYIapcTBOM. [JIaBEHCTBYIOIILYIO
ponb B OONBIIMHCTBE MHCTUTYLMOHAJb-
HBIX MOJENIeH CIOpTa pPa3BUTBIX TOCY-
JapCTB WIparOT YaCTHBIE CTPYKTYPHI, a
MMEHHO CIIOPTHUBHBIE KIIyOBI — KOMMeEp-
Yyeckue opraHuzanuu. Takum oOpasom,
CyIIECTBYeT OOBEKTHBHAS
MOCTh B JICTAJIFHOM IIPAaBOBOM aHAalIM3e
WHCTHTYLIMOHAJILHOW CHCTEMBl CHOpPTa
YKpauHBbI ¢ LIENbIO BBIABICHUS MPOOIeM-
HBIX MOMEHTOB U pa3pabOTKH IpeIoxKe-
HUM JUIS €€ YCOBEPLICHCTBOBAHUSL.

HeoOXoHu-
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AKTyaJlbHOCTb TeMbl HCCJIeJ0Ba-
Husi. COBpEMEHHBIIl CHOPT OBICTPHIMU
TEeMITaMH KOMMEPIHAIH3UPYETCs], TOITO-
My yCTapeBIIHe HHCTHTYLIHOHAJIBHBIE
MOJIETIH, HE YYUTHIBAIOIINE JaHHBIN (hak-
TOp, JINIIb TOPMO3ST Pa3BUTHE CHOPTA.
IIpu 3TOM MOCTpPOEHHE CHUCTEMBI CHOPTA
Ha «OOIIECTBEHHBIX Hadanax» oOpeKaeT
€e Ha IIEPMaHEHTHOE OTCYTCTBUE (prHAH-
CHPOBaHUs M yIEpOHOCTh Ha MEXAyHa-
ponHoii apeHe. B cBa3u ¢ 3TUM oTede-
CTBEHHAs] CUCTEMa CIIOpTa JIOJKHA OBITH
pedopMupoBaHa C y4YeTOM KIIFOYEBOI
pONM YAaCTHOM WHHUIMATUBBI M YaCTHOTO
KalHuTala B €€ TIOCTPOCHUH U Pa3BUTHH.

Cpenu aBTOPOB, KOTOPBIE YHENSIOT
BHUMAaHHE [IPAaBOBBIM aCIIeKTaM Pa3BHTH
OTEUECTBEHHOTO CIIOpPTa, MOXKHO OTMe-
tuth A.M. I'Huznosekyro, M.A. TuxoHo-
By, E.O. XapuronoBa, E.1. Xapuronosy,
P.b. lumky u apyrux.

Leasnlo u 3agaveii cTaTby sBISETCSA
JeTadbHbIH aHANIN3 MHCTUTYLHOHAIBHOM
CHCTEMBI OTEUECTBEHHOTI'O CIIOPTA, B OCHO-
BE KOTOPOH HAXOIWTCSI CHOPTUBHBII
KJIy0, a Taxke pa3paboTka MpeIoKeHHU,
HaIpaBJICHHBIX Ha YCOBEPIICHCTBOBAHUE
JEHCTBYIOIETO 3aKOHONATENbCTBA YKpa-
HHBI B HCClleryeMoi cdepe.

Metononoruueckoil 0CHOBOI HacTOS-
LIEro UCCIIe0BAHUS SIBIAIOTCS KakK o01ie-
Hay4HbIE, TaK M CIELHaIbHbIE METOABI
Hay4HOTO TO3HaHMA. B yactHOCTH, peup
UAET O METOJAaX CHCTEMHOIrO aHalu3a,
HUCTOPUYECKOM, JHAJIEKTH4YeCKoM, ¢op-
MaJIbHO-IOPHIMYECKOM,  CPaBHHUTEIBHO-
NIPaBOBOM U JIPYTHX.

H3no:xeHne OCHOBHOIO MarepHaja.
CrnopTuBHBIE KITyOBI SIBIISIOTCSI yUIpekK/ie-
HUSIME (pr3uUecKkol KyabTypsl M CIIOPTA,
00eCTIeYNBarONIIMHI Pa3BHTHE OIpe/IeIeH-
HBIX HampaBieHHH (QU3MIecKol KyIbTyphl
U CIIOpTa, BUJIOB CIOPTA, OCYIIECTBISIOT
(U3KYIIBTYPHO-03/I0POBUTEIIBHYIO ¥ / HJIN
CIIOPTHBHYIO  JIESITENIbHOCTh, —OKa3blBa-
10T  (DUBKYJIBTYPHO-CIIOPTUBHBIC  YCIyTH
(ct. 9 3akona VYkpaumusl «O (u3HUECKOMA
KyJbType U criopte» ot 24 nexkabpst 1993 1)
[1]. CnopruBHbIe KiyObl AEHCTBYIOT Ha
OCHOBAaHMH ycTaBa (IIOJIOXKEHMS) U PErH-
CTPUPYIOTCSL B YCTAHOBJICHHOM IIOpSI-
Ke. YupemuTensMH CIIOPTUBHBIX KIyOOB
MOTYT OBITh (PM3UYIECKUE U IOPHINIECKUE
mna. OpraHel TOCYAapCTBEHHOH BIIacTH
U OpraHbl MECTHOTO CaMOYIPABJICHUS
COZICHCTBYIOT JICSTEIBHOCTH CIIOPTHUBHBIX
KIyOOB IyTeM MpelOCTaBlICHHUs oOpra-
HU3AI[MOHHOM, METOAWYECKOW M Ipyroi
nomou. @DUHAHCHPOBAaHUE JESTEIBHO-

CTU CHOPTUBHBIX KJIyOOB OCYIIECTBIISAETCS
3a CYeT CpelCTB COOCTBEHHHMKA (y4peau-
Tenst), PYTUX UCTOYHHUKOB, HE 3alpelleH-
HBIX 3aKOHOJIATEILCTBOM.

Takum o0pa3oM, JeranbHoe orpese-
JICHHE MpeIyCMaTpuBaeT BO3MOXHOCTh
n30panus akTHuecku J000W opraHuza-
LHOHHO-TIPAaBOBOM (hOPMBI ISl CIIOPTUB-
Horo kiy0Oa. C 1pyroil CTOpPOHBI, Takoe
[INPOKOE TOJKOBAaHWUE MOHSATHS CIIOp-
THBHOTO KIIy0a Cy)XaeT BO3MOXKHOCTH
YETKOTO OINPEACNIEHHUsI €ro IpaBOBOTO
cTaryca. B cBs3M ¢ 3THM BO3HUKAeT HEOO-
XOAMMOCTh BBEAEHMS KiaccuuKanuu
CIIOPTHUBHBIX KIIYOOB C Y4€TOM MOAXOIO0B,
UCIIONB3YyeMbIX B JEHCTBYIOLIEM TIpax-
JTAHCKOM 3aKOHOJZIaTeNIbCTBE W LIUBHJIU-
CTUYECKOM TIOKTPHUHE.

Urak, nonasnstoniee OOMBLUINHCTBO
CIOPTHBHBIX KITyOOB SIBISIOTCS FOPHUAH-
YeCKUMH JIMIaMd. B cooTBeTCTBHH CO
ct. 80 I'paxxmanckoro koaekca (nanee — 'K)
VKpauHsl, OPUITYECKHM JIULOM SIBISICTCS
OpraHu3anus, CO3JaHHas M 3apEruCTpU-
pOBaHHass B YCTaHOBJICHHOM 3aKOHOM
nopsizke [2]. FOpuangeckoe nuio Hajxens-
eTcsl TPAXKAAHCKOW IPaBOCHOCOOHOCTHIO
U JIEECTIOCOOHOCTHIO, MOXKET OBITH HCTIOM
U OTBETYHMKOM B CyJIE.

B cootserctBun co cr. 81 I'K Ykpa-
WHBI, IOPUIHYECKOE JIMLO MOXET OBITh
CO3aHO TyTeM 0ObEANHEHUS JINIT 1 (VIIN)
nmyinectBa. KOpuandeckue nvna, B 3aBU-
CHUMOCTH OT MOPSIKA UX CO3/IaHUS, NETIST-
cs1 Ha IOPAANYECKHX JIUI] YaCTHOTO TpaBa
U IOPUIMYECKUX JIUII ITyOINYHOTO IIpaBa.
OueBU/IHO, M CIIOPTHBHbIE KIIyOBI MOTYT
ObITh CO31aHBI B (hOpME IOPHINUECKUX JIUILL
KaK 4acTHOTO0, TaK ¥ MyOJIMYHOTO Ipasa.

IOpuanueckue nuna 4YacTHOTO IpaBa
CO3JAI0TCS 110 MHUIMATHBE M C LEJIbIO
YAOBJICTBOPEHUSI HHTEPECOB  YACTHBIX
muu. Tak, ¢yrOonpHblil Kiyd ««/uHa-
mo» KwueB» OblT coznman B dopme obrie-
CTBa C OTPAaHUYEHHOH OTBETCTBEHHOCTHIO
nyTeM OOBbeAMHEHUs (PU3MUECKUX JIHII-
ydpeauTesnel ¥ UX UMyllecTsa. I 1aBHOR
LIEIIbIO CO3JJaHMs 3TOTO CIIOPTUBHOTO KITy-
0a sBISCTCS OCYILECTBICHUE IPEAIPH-
HHMAaTelIbCKOM JeATEeNbHOCTH, HalpaB-
JICHHOH Ha Y/IOBJIETBOPEHHUE HHTEPECOB
BJIaJeIblIeB Kiyoa. Takum oOpa3om, 3TOT
KIy0 SBISETCS IOPHIMYECKUM JIMIIOM
YaCTHOTO IpaBa.

IOpuanueckue numa MyOIMYHOTO
IpaBa CO3/MAIOTCA MO0 WHHUIMATHBE TIOCY-
mapcTBa (MECTHBIX OOMIMH) M C IIETIBIO
VAOBJIETBOPEHHUS MYOINYHBIX HHTEPECOB.
IOpurueckue nuna myOIMYHOTO TpaBa

BBINIOJIHSIOT CIEIHUalbHbIe OO0LIEeCTBEH-
HO 3Ha4UMble (YHKIHH, B YaCTHOCTH —
B cepe rocylapCTBEHHOIO YIpPaBICHUS,
COLMANIBHOM 3aIIUThI, 00pa30BaHUsL, KYJIb-
TYpBbI, copTa 1 ToMy nopobHoe. Hampu-
Mep, LleHTpanbHBINH CHOPTHBHBIA KIIyO
BoopyxeHHbIX cun YkpauHbl (nanee —
LICK BCY) sBasiercsi rocygapCTBEHHOM
opranm3anuei (yapexnenuem). B ycras-
Heix JokymeHtax LICK BCY ykazaHo,
YTO OH CO3JaH B COOTBETCTBHH C 3aKO-
HOM YkpamHbl «O Qu3nIecKord Kyib-
Type u cnopre» oT 24 nekabps 1993 r,
IMonoxernnem o MuHucTepcTBE 000POHBI
YKpauHBl MU PYKOBOISIIMMH JIOKYMEHTa-
MU MuHucTepcTBa 00OPOHBI YKpawuHa,
B LENSX pealu3alidd ToCyIapCTBEHHON
MOJIUTUKY B chepe GpU3nuecKont KyIbTypbl
u criopra B Boopy:xeHHbIX cuiax Ykpau-
HBl U oOecredeHws pPa3BUTHS (U3MUe-
CKOH KYJIBTYpHI M CIIOPTa, OTIPEIETICHHBIX
BUJIOB CIIOpPTa CpPeIM BOEHHOCITYXKAIIUX
u wieHoB ux cemeit [3]. Takum oOpazom,
LEIbI0 JIEATEIbHOCTH YKa3aHHOTO KilyOa
SBJIACTCS YIOBJIETBOPEHHE HEKOMMepue-
CKHX OOIIECTBEHHBIX WHTEPECOB, COOT-
BETCTBEHHO, OH SIBIISIETCS FOPUIAMYECKUM
JIMLIOM IyOJIMYHOTO IpaBa.

Cremyer OTMETHTB, YTO TOCYIapCTBO
TaKXKe HMEeT IPaBO CO3JaBaTh IOPUAM-
YEeCKHe JIMIA YaCTHOTO Ipasa. Bopodewm,
B OTEYECTBEHHOM CIOPTE MPAKTHKA CO3-
JTAHWS TaKUX IOPUINIECKUX JIUI] HE SBIIS-
eTcsl pacpOCTPaHEHHOH.

Hecmotpst Ha TO, 4TO IOpMANYECKHE
JMLAa YacTHOTO IpaBa U IOPHIMYECKHUE
JMIa MyOIUYHOTO MpaBa UMEIOT pa3jiny-
HBIIl IPaBOBOH CTaTyc, KaKk IepBbIe, TaK
U BTOpbIE YYacTBYIOT B TPaKIaHCKOM
000poTe Ha AMCIIO3UTHBHBIX Hayaax.
Orto mpaBuio 3akperieHo B cT. 82 I'K
VYKpauHbl, KOTOpas MpeayCMaTpHBaeT,
YTO Ha IOPUIMYECKUX JIUIl IyOIUYHO-
TO TpaBa B TPAKAAHCKUX OTHOIICHHSIX
pacIpOCTPAHAIOTCS IIOJNOKEHUs HACTO-
smero Konekca, eciii HHOE HE YCTaHOB-
neHo 3akoHOM. COOTBETCTBEHHO, OpHU-
JIMYECKUe JIUIa IIyOIMYHOrO MpaBa, XOTs
W HajeneHbl aJMUHHUCTPATHBHO-PACIIO-
PAIUTENBHBIME TIOJIHOMOYHSIMH, OIHAKO
HE MOTYT WX pEeaJM30BbIBaTh B Mpeaenax
TpakIaHCKOTO 000pOoTa.

Yro KacaeTcs opaaKa CO3AaHus CIop-
TUBHBIX KJIyOOB B (hOpME HOPUIMYECKHX
JIUI] YacTHOTO M IyOJMYHOTO TpaBa, TO
OH oTnuaercs. Tak, IOpHINYECKOE JIULO
YaCTHOTO IIpaBa CO3/1a€TCs HAa OCHOBAaHUU
YUpEIUTENBHBIX TOKYMEHTOB B COOTBET-
ctBuu co cT. 87 I'pakmaHckoro Komekca



VYkpaunsl. To ecTb Ul CO31aHUS OPHIU-
YECKOro JIMI[A €ro y4YacTHHKH (y4penu-
TENH) pa3padarTbIBAIOT  yUYPEAUTENIbHBIE
JIOKYMEHTBI, KOTOpbIE H3JIaratoTcsi IUCh-
MEHHO U MO/ANKCHIBAIOTCS BCEMH Y4aCTHH-
KaMH (yYpeauTeNsiMU), €CIM 3aKOHOM He
YCTaHOBJICH MHOM HOPSJIOK UX yTBEpKIe-
HUS. B 4acTHOCTH, IO JaHHBIM OTKPBITOTO
peectpa MuHHCTEpPCTBAa IOCTHIIMHM YKpa-
uHbl, OOIIECTBO C OrpaHUYCHHOW OTBET-
ctBeHHOCTHIO (Hanee — O00) «DyTtbob-
Helil Ky0 «nHamo «KueB»» co3nmaHo
11 mapra 2008 r. B pe3ynsTarsl npeodpa-
30BaHUs OTKPHITOTO aKIMOHEPHOTO 0011Ie-
ctBa (ganee — OAQ) «DyTOonbHBIN KITYO
«Iunamox» Kues» [4].

IOpunnueckoe JUIO  MyOIUYHOTO
IIpaBa, B CBOIO OUEPe/ib, CO3AETCSI PACIIo-
psaautenbHbIM aktoM IIpesunenra Ykpa-
WHBI, OpraHa TOCYJapCTBEHHOH BIAacTH,
oprasa Bi1acTu ABTOHOMHOM PecryOnuku
KpsIM mmi oprana MECTHOTO caMOyIIpaB-
nenust. B vactaoctr, IICK BCY ocHoBan
15 nmexabps 1992 r. cormacHO TUpEKTHBE
HavanpHUKa [71aBHOTO 1mITaba BoopyxeH-
HBIX cHJ YKpauHbl Ha 6aze 14-ro crop-
TUBHOTO Kiy0a apmun Kuesckoro BoeH-
HOT'O OKpyTa.

CrenylomuM  KpUTEpUEM  KJIACCH-
(UKaMU CHOPTHBHBIX KIyOOB SBIISCT-
csi  OpraHM3allMOHHO-TIpaBoBas (opma,
cormacHo cT. 83 I'K Ykpamuer. B wgacrt-
HOCTH, BBILICTIpUBEIeHHAs cTaThs Komek-
ca IpemyCcMaTpuBaeT, 4YTO OpHIUYe-
CKH€ JIMLa MOTYT CO3/1aBaTbCsl B (opme
00IIEeCTB, YUpPEXKICHUH, B HHBIX (opMax,
YCTaHOBJIEHHBIX 3aKOHOM.

OOmmecTBOM  SBISIETCS  OpraHu3a-
LM, CO3JaHHAs IyTeM OObEAUHEHHS
nun  (YYacTHHKOB), HMMEIOIIUX TPAaBO
yuacTuss B 3ToM obriectBe. OOIecTBO
MOXET OBITh CO3JJAHO OJJHUM JIULIOM, €CIIH
MHOE HE YCTAaHOBIICHO 3akoHOM. OOiie-
CTBa JEJIATCS Ha TPEANPUHUMATEIbCKHIE
U HETIPEANIPUHAMATEIICKHE.

VupexxaeHueM SBISIETCS OpraHu3a-
s, CO3JaHHAsl OJHUM HWIIH HECKOJbKH-
MH JHLIAMH (y4peauTensMu), KOTOpbIe
HE NPUHUMAIOT y4YacTHsi B YIPaBICHUU
€10, TyTeM 00beANHEeHNUS (BBIICIICHHS) UX
UMYILECTBA JUIsl JOCTH)KEHUS 1IeJH, OlIpe-
JICTICHHOM YUpeIUTEeNIsIMHU, 32 CYET ITOrO
umymectsa. OCOOEHHOCTH IPaBOBOTO
CTaTyca OTHCIBbHBIX BHUJIOB YYPEKICHUI
YCTaHABIIMBAIOTCS 3aKOHOM.

JIefiCTBUTENBHO, CIOPTUBHBIE KITy-
OB MOTYT OBITH CO3IaHBI B (hopMe Kak
obmrecTB (Kopriopanuii), Tak U yapexe-
Huid. B wactHocTn, OO0 «®PyTOONBHBIH

ki1y6 «unamo» Kues» spistercsa oOuue-
ctBoM, a LICK BCY — yupexzaeHuewm.
000 «®K «/lunamo» KueB» co3maHo
nyTeM OOBEIUHEHUs] TpexX (u3nvecKkux
U TpexX IOPUIUYECKHX JIMI U MX UMYILe-
ctea. LICK BCY co3mano Munucrep-
CTBOM OOOPOHBI YKpauHBI ITyTEM BbIJIE-
JeHus uMyniecTBa KueBckoro BOSHHOTO
okpyra. Xorss B EQMHOM rocymaapcTBeH-
HOM peecTpe HOpHIMYCCKUX JIHL, (Qu3u-
YEeCKHUX JIMI-NPEeApUHAMATENeil u obrie-
CTBEHHBIX (JOPMUPOBAHHUII M YKa3aHO, YTO
IICK BCY sBnsercs rocygapCTBEHHOM
OpraHu3anel, OAHAaKO, M0 TEPMHHOJIO-
run 'K VYkpaunsl, 3T0T Kiy6 sBisieTcs
KJIACCHYECKUM YUPEXKICHUEM.

Uro xacaercsi OPUIMYECKUX JIHII,
CO3IaHHBIX B «(OpMax, YCTaHOBJICHHBIX
3aKOHOM», B COOTBETCTBUHM cO CT. 83 'K
VKpauHBI, TO pedb MPEKAe BCETO HAET 00
OpraHU3allMOHHO-TIPABOBBIX hopMax, mpe/-
YCMOTPEHHBIX ~ XO3SHMCTBEHHBIM  KOJICK-
coM YkpauHsl [5]. B wactHOCTH, OMHOH 13
TaKUX OPraHU3ALMOHHO-TIPaBOBBIX (HOpM,
He mnpexycMoTpeHHbIX B 'K VYkpaunsl,
SABILIIOTCS pennpusTys. [IpumMepom nmeH-
HO TIPEANPHATHS — CIOPTUBHOrO Kiyba
aBisiercst  KoMMyHanpHOE — TIpepusTue
(manee — KII) «Topozckoii (yTOONBHBIH
K1y0 «Metamtypr» (. 3anopoxbe). I1oT
KIy0 CO37aH PeIIeHneM CECCHH IOPOICKO-
ro coseta. B cesone 2018/19 rr. KIT «M®K
«MertaJutypr» IpoIIeN aTTeCTAIHIO B Kade-
cTBE NPO(ECCHOHANIBHOTO KiIyda U IOIy-
YHII TIPaBO y4acTBOBAaTh B COPEBHOBAHHSIX
Bropoil nurum yemmnuonara VYkpauHbl 10
¢ytoomy. [pu 5TOM yKka3aHHBINH (QyTOONB-
HBIH KTy SIBISETCS IOPUANYECKHUM JIMLIOM
MyOIMYHOTO MpaBa.

B coorBerctBum co cr. 84 I'K Vkpa-
WHBI, 00LIeCTBa AENATCA Ha MPEIIpPHHU-
MaTejbCKUE U HelpeIIpHHUMATEIILCKUE.
Ob6miecTBa, OCYIIECTBISIONINE IPEeIIpH-
HUMaTEIbCKYI0 JEATENFHOCTh C IEBI0
MOTyYeHHUs NPUOBUTH W TOCIEYIOIIEro
ee pacIpeneleHus] MEXIy YJYacTHHKa-
MU (IIpeIpUHUMATENIbCKUE OOIIeCTBa),
MOT'yT OBITh CO3aHBI TOJIBKO KaK XO3sii-
CTBEHHBIC o01ecTBa (1MOJHOE 00LIEeCTBO,
KOMMaHAWTHOE O0OIIeCTBO, O0OIIECTBO
C OrpaHUYEHHOM WM JONOJIHUTEIbHOMN
OTBETCTBEHHOCTHIO, aKI[HOHEpHOE 00IIe-
CTBO) WJIM NPOU3BOJICTBEHHBIE KOOIEpa-
tuBel. A cT. 85 I'K Vkpaunsl ycranas-
JIMBACT, YTO HENpPEANPUHUMATEILCKUMH
00IIIeCTBaMH  SIBIIIIOTCSL  O0IlIeCTBa, HE
HUMEIONIHE IEeNbI0 TOoNydeHHEe IPHOBIIH
U ee TIOCIEAYIOLIEro pacIpeeIeHuUs
MEX]y Y4aCTHHKAMH.
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Wrak, ynomsinyToe Boiie OO0 «DK
«unamo» KwueB» sBisercs mnpennpu-
HUMAaTeIbCKUM OOILECTBOM, CO3JIaHHBIM
B (QopMe oO0IIecTBa ¢ OrpaHu4YeHHOMN
OTBETCTBEHHOCTHIO. MHTEpecHO, 4TO U3
12-t1 GyTOOIBHBIX KITyOOB — y4aCTHUKOB
yKkpauHCkoi ¢yTOonbHO# [Ipembep-nuru
ce3ona 2018/19 rr. 9 co3mano B dopme
o0lecTBa ¢ OTPaHUYEHHON OTBETCTBCH-
HOCTBIO. Takas CTaTHCTHKA IOATBEPIK-
JaeTcs OOUIMMH TEHICHIMSIMH B YKpa-
HMHCKOIl SKOHOMHMKE, Ie IOJaBiIsolee
OONBIIMHCTBO KOMMEPYECKUX IOpHUJIH-
YEeCKUX JIMI[ BBIOpAJIM B KauecTBE Opra-
HU3aLHOHHO-TIPaBOBOH (OPMBI UMEHHO
00IIECTBO C OrPaHUYEHHOW OTBETCTBEH-
HOCTBIO. B wacTHOCTH, 1O JaHHBIM CTa-
TUCTHYECKOH OTYETHOCTH IIO COCTOS-
uuio Ha 1 centsiops 2018 1., KomMYeCTBO
FOPHIMYECKUX JIUI — OOIIECTB C OTpaHu-
YEHHOH OTBETCTBEHHOCTHIO COCTABISCT
613 055. Ilpu sTOM OOIIEEe KOITHIECTBO
OPUANYECKUX JIHI B YKpPauHE COCTaB-
aser 1 276 994. Cpenu Bcex BemylIMX
¢yToompHBIX KIyOOB TOMbKO DK «Illax-
Tep» (JoHeuk)» BbIOpaj Takyr OpraHu-
3aIJMOHHO-TIPABOBYIO (h)OPMY, KaK YAaCTHOE
aKI[HOHEPHOE 00IIEeCTRO.

CrHopTHBHBIH KIy0 MOXET CyIIeCTBO-
BaTh, B YaCTHOCTH, B (JOpME HENPEAINpHU-
HHUMATEIbCKOTO o0ImecTBa. [ paxmaHckuit
KOfleKc YKpauWHbl HE YCTaHABIHBACT
HCYEPIIBIBAIOLICTO TIEPEUHS MPEANPUHHU-
Marenbckux obmects. [IpaBoBoii craryc
1 0COOCHHOCTH JICATEIBHOCTH OTICIBHBIX
BUJIOB TIPEANPUHUMATENIBLCKUX OOIIECTB
YPETYIMPOBaHbI B 3aKOHaX YkpauHbl «O0
o01IecTBEeHHbIX 00beIMHEHUAX», «O CBO-
0oe COBECTH M PEJIMTHO3HBIX OpraHu3a-
musix», «O Koonepauuu» u Jp.

CnopTtuBHBIE KIyObl — HENpeanpH-
HUMAaTelbCKUe OOIeCTBA MOTYT Cyllie-
CTBOBaTh B (hopMe OOIIECCTBEHHBIX 00b-
equHenuii. B wactHoctu, cr. 1 3akona
Vkpanusl «O06 0O0ImIecCTBEeHHBIX 00bean-
HCHHUSIX» TPEeyCMaTpHBaeT, 4To oOOIie-
CTBEHHOE O0ObeAWHEeHHe — 3TO J00po-
BOJIbHOE O0BEIMHEHUE (U3NYECKHUX JIUIL
1 / WK IOPUJIMYECKUX JIMI YaCTHOTO IIpa-
Ba JUISl OCYIIECTBJIEHHS M 3alIUThHI IpaB
U cBOOOJ, YNOBICTBOPEHHUsI OOIIECTBEH-
HBIX, B YACTHOCTH SKOHOMHUYECKHX, COLIU-
QIBHBIX, KYJIBTYPHBIX, OKOJOTHYECKUX
U Jpyrux uHTepecoB. OOLIECTBEHHOE
obObenuHeHne co3maercs B opme oOIie-
CTBEHHOMW OpraHM3alliy WM OOLIECTBEH-
HOro coroza. OOmecTBeHHass OpraHu3a-
st — 3TO OOILIECTBEHHOE OOBEIUHEHHE,
YUPEIUTENISIMA U WieHaMH (Y4aCTHHKAMH )
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KOTOpPOTO SIBJIAIOTCA (DU3MYECKUE JIULA.
OO1IeCTBEHHBIN COI03 — 3TO OOLIECTBEH-
HO€ OObeIMHEHHE, YUPEIUTEISIMH KOTO-
POro SBJISAIOTCS IOPUIMYECKUE JHIa YacT-
HOTO TpaBa, a 4ieHaMu (y4aCTHHKAMH)
MOTYT OBITH FOPUAMYECKHUE JIMLA YACTHO-
TO NpaBa 1 GU3NIECKHUE JIHIA.

Cremyer OTMETHTBH, YTO B YKpamHe
MHOTHE CIIOPTHUBHBIC KIyObl JICHCTBYIOT
B (¢opMe OOIIECTBEHHBIX OpraHU3alUi.
B uactHOCTH, fBa (yTOONBHBIX KiIyba W3
JIBEHA/IATH, TPEICTABIAIOIIE YKpPAaUH-
ckyto ¢yrooipHyro [Ipembep-nury, co3na-
Hbl B OPraHM3alMOHHO-TIPaBOBOH (opme
o0IecTBeHHOM opranu3aiuy. Peds uner 0o
00 «Omummuk» (r. Jonenk) u OO «Dyt-
OonbHBIH KITy0 «Mapuynonb»y. OTMeTHM,
YTO MPOQECCHOHANBHBIA CHOPT SBISETCS
Pa3HOBHIHOCTHIO  IKOHOMHYECKOM  Jiesi-
TenmbHOCTH. Tak, cT. 38 3akoHa YKpawHbI
«O ¢pu3rYecKoil KybType U CIOpPTE» Mpel-
yCMarpuBaet, 4Yro NpodecCHOHATBHBIH
CIIOPT SIBISIETCS. KOMMEPYECKUM HarlpaBJie-
HHUEM JeATEIILHOCTH B CHOPTE, CBA3AHHBIM
C TIO/ITOTOBKOH U TIPOBEIECHUEM 3PEITHIIHBIX
CIIOPTUBHBIX MEPONPHATUH Ha BBICOKOM
OpraHU3aLMOHHOM YPOBHE C LIEJIBIO IOJTY-
yeHust npuObutH. [Ipu 3TOM yKpaumHCKas
¢dyr6onbHas [Ipembep-nura — 310 00BEAN-
HeHre Npo)eCCHOHANBHBIX  (QyTOOIBHBIX
kiy6oB. COOTBeTCTBEHHO, Ooliee ajIeKBar-
HOM OpraHu3aIMOHHO-TIPaBOBOM (HopMoit
FOPHUIMYECKOTO JIHIA JUIs y4acTHHKOB IIpe-
MbEP-JIUTH  SIBJISCTCS  MPEIPHHUMATEIb-
ckoe o0mrecTBo. KoHeuHo, He CTOUT 3a0bI-
BaTh O cylecTBoBaHuH cT. 86 I'K YkpauHsl,
KOTOpasi TpelycMaTpuBaeT, YTO Hempel-
NPUHAMATENIbCKUE oOlecTBa (Kooneparu-
BbI, KDOME ITPOU3BOJICTBEHHBIX, 00bEIHHE-
HUS TPXKAAH U T. 1) U YUPEIKICHHUSI MOTYT
HapsiIy CO CBOEH OCHOBHOM JeATEIbHOCTHIO
OCYILECTBIIAITh  HPEAIPUHUMATEIILCKYIO
JeSITETIHOCTD, €CIIM HHOE HE YCTaHOBJICHO
3aKOHOM U €CIIH 3Ta JICATENIbHOCTh COOT-
BETCTBYET IIENH, Ui KOTOPOH OHU ObUIH
CO3IaHBbI, U CIIOCOOCTBYET €€ IOCTIKEHHIO.
OpnHako npHBeNeHHbIE BEINIE (yTOOIHEBIE
KITyObl — OOIIIECTBEHHbIC OPraHU3aLUK HE
OCYILIECTBILIIOT ~ JIPYroil  JesTeIbHOCTH,
KpOME y4acTHs B CIIOPTUBHBIX COPEBHOBA-
nusax. Kpome toro, Bce cyObekThI mpodec-
CHOHAJIBHOTO CIIOPTA JIOJDKHBI HAXOIUTHCS
B PaBHBIX YCJIOBHSX, & MPABOBBIE CTATYCHI
XO3SICTBEHHOTO O0IIecTBa M OOIIECTBEH-
HOHM OpraHM3allii CYIIECTBEHHO OTIIHYa-
forcs. Llenpro co3maHust OOIIECTBEHHOU
OpraHM3aliK  SIBISICTCSl  YJIOBJICTBOPCHUE
o0miecTBeHHbIX HHTEpecoB. OOImecTBeH-
HbIE HHTEPECHI MOTYT OBITh YJIOBICTBOPCHBI

B JIIOOMTENIBCKOM CIIOpTE, HO He B Ipodec-
CHOHAJIIBHOM. DTO KacaeTcs U CHOPTHBHBIX
KITyOOB, KOTOpbIE HE SBIISIIOTCS HPEAIpHU-
HMMaTeIbCKUMH OOLIECTBAMH, HE MPEIyc-
Motpens! B I'K Vkpaunsl, HO ocymiecTss-
0T CBOIO JIEATENbHOCTh Ha ocHOBaHMU 'K
VYkpaunsl. B yactHOCTH, peub UIET O KOM-
MyHaIpHOM npennpusitin «MOK «Merair-
nypr» (. 3amopoxse). B manHOM citydae
Goree 1enecooOpa3HbIM ObLIO ObI BEIOpATh
(hopMy FOPUIITYECKOTO JINIIA YACTHOTO I1pa-
Ba — IpPEeNPHHUMATEIBCKOrO OOIIeCTBa,
OIHMM M3 aKIMOHEPOB MM YYaCTHHKOB
KOTOPOTO, TIpU HEOOXOAMMOCTH, ObLia Obl
MeCTHasi OOLIMHA B JIMIE KOMMYHAaJbHBIX
OpraHoB.

BoiBonbl. Takum o0pasom, 1o jeit-
CTBYIOLIEMY TPaXKJaHCKOMY 3aKOHOIATENb-
CTBY YKpauHbI CHOPTHBHBIC KIyObl MOTYT
OBITH CO3MIAHEI B JIFOOOW OpTraHM3aIIOHHO-
npaBoBoi ¢opme. Hanbomree mpremnemoit
C TOYKH 3pEHHsSI BEICHHS CIOPTHBHOTO
OM3Heca OpraHU3aIOHHO-TIPABOBOH (op-
MOHi CIIOPTHBHBIX KJIYOOB B COBPEMEHHBIX
YCIIOBHSX SBIISIETCS IPEIIIPUHIMATEIECKOE
0011eCcTBO, @ HIMEHHO OOLIECTBO C OrpaHuU-
YEHHOI OTBeTcTBeHHOCThIO. [IpencTrapms-
€TCsl, YTO C Pa3BUTHUEM IPO(ECCHOHAb-
HOTO CIIOpTa M CIOpTa B IIENIOM ObUIO ObI
LIEEeCO00Pa3HO  YBEIMYMBATh KallUTaJd-
3alIMI0 CIIOPTHBHBIX KIIyOOB M INPHBIICKATh
JIOTIOTHUTENBHbIC HHBECTHIIMH C HCTIONB30-
BaHHEM TAKOW OpraHH3allHOHHO-TIPABOBOM
(opMBI, KaK aKIHOHepHEIe obmecTsa. Uto
KacaeTcsl CIOPTHUBHBIX KITy0OB, KOTOpBIC
HE y4acTBYIOT B CIIOPTUBHOM OH3Hece, TO
JUIsl HUX HanOosee 1enecooOpas3Hoii opra-
HH3aLMOHHO-TIPaBOBOH (hopMoii siBnseTcs
YUPEKICHUE WK HEMIPEAPHUHUMATEBCKOS
o0mecTBo B popMe OOIIECTBEHHOTO 00b-
CIIMHEHHSL.

K coxanenuto, OONBIIMHCTBO CIOp-
TUBHBIX KIyOOB B YKpauHe (yHKIHOHH-
pyoT B ¢opMe OOIIECTBEHHBIX OpraHH-
3anuit. Peub MIeT, B TOM YMCie, O TeX M3
HHUX, KOTOpbIC YYacTBYHOT B Hpodeccu-
OHAJIbHBIX COPEBHOBAHHUSIX, T. €. BOBIIE-
YeHbl B KOMMEPYECKYIO JAESTeIbHOCTb.
Ipencrasnsercs, 4To CIOPTUBHBIE KITyObI,
KOTOpBIE OCYLIECTBIISIOT IPO(ECCHOHAIb-
HYIO CIIOPTHBHYIO IESATEIBHOCTD, IOJIK-
Hbl  (DYHKLIMOHMPOBATh HCKIIFOYUTEIILHO
B (hopMe MpenpuHIMATETbCKUX OOIIECTB.
B npoTuBHOM cilyuae yKa3aHHbBIC KIIyObI
HE CMOT'YT 3aJIeHCTBOBATh BCE MEXaHU3MBI
npuBiIeYeHHs] (PMHAHCUPOBAHHS, KOTOPHIC
MPEIYCMOTPEHBl  TPAKIAHCKUM  3aKOHO-
naTenscTBoM. KpoMe TOro, CHOpTHBHBIC
KIIyObl — OOIIEeCTBEHHBIE OpraHW3aluN

U CHOPTUBHBIE KIyObl — IpEIIPUHUMA-
TeNnbCKHe OOIIecTBa H3HAYAIBHO HAXo-

JISITCSL B HEPABHOM IIOJIOKEHHH B CBA3M
HEOOXOIMMOCTBIO YIUIAThl BCEX HAJIOTOB,
KOTOpBIE MPEIYCMOTPEHbI 3aKOHOJATEIIb-
CTBOM IIPH BEACHHU KOMMEPUECKOH nes-
TEIbHOCTH BTOPHIMH U OTCYTCTBUEM TAKOI
HEOOXOMMOCTH JJISI IEPBBIX.

TakxuMm 00pa3oM, HHCTUTYLIHOHAIbHAS
CHCTEMA CIOpPTa YKpaWHbI JOJDKHA OBITH
pedopMupoBaHa ¢ y4eTOM COBpEMEH-
HBIX TEHJCHIMI B criopre. B wactHOCTH,
IJIaBHBIM YYaCTHHKOM IpO(eCcCHOHAIb-
HOH CHOPTHUBHOM AEATENBHOCTH JIOMKHBI
CTaTh CHOPTHBHBIE KIyObl — IpEAnpH-
HUMarelnbckue oolmecTa. ToNbKo Tak
OTEYECTBEHHBIH CIIOPT CMOXKET MPUBIECYD
JOCTaTouyHoe (pUHAHCHPOBAHUE, 4TO,
B CBOIO OYEpE/lb, OTPA3UTCS HA CIIOPTHB-
HBIX II0KA3aTeJsIX CIIOPTCMEHOB U Pe3yJIb-
TaTax OTeYECTBEHHOI'O CIIOPTA Ha MEXKTY-
HapOIHOW apeHe.
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SUMMARY

Creative and intellectual activity is one of the most important life aspects and life forms for each person. The object of
intellectual property is the result of such aforementioned activity, for example the implementation of a certain idea in life, and
thus the acquisition of an objective form. At this stage of rapid and dynamic development of science, the number of intellectual
property objects is steadily increasing, which, in turn, makes it impossible to establish a clear list of intellectual property objects
at the legislative level.

One of the problematic and pressing issues is know-how belonging, or vice versa, the non-attribution of it to the system of
intellectual property rights objects. This issue arises also because there is no unity in defining the above category, its essence, legal
nature, mechanism of protection and protection of the right to know-how. Abovementioned issues make the research relevant for
determining the place of know-how in the system of intellectual property objects. While writing the scientific article, it was analyzed
the place of know-how in the system of intellectual property rights objects in view of the scientific opinions pluralism regarding the
interpretation of the very definition of “know-how”.

In the context of European integration processes, it is also important to research the positions of the foreign community
representatives regarding the possibility of assigning know-how to the intellectual property objects system. However, it was found that
the problem of securing the above-mentioned definition at the legislative level exists not only in Ukraine but also in most countries of
the world. In view of this, it was found that this category does not have an exact legal substantive content that would be outside the
provisions of the normative act.

Key words: know-how, intellectual property, object, result of intellectual activity, trade secret.

HNCCIEJOBAHUE HOY-XAY KAK BO3MOKHOTI'O OBBEKTA
B CUCTEME OBBEKTOB UHTEJUIEKTYAJIbBHON COBCTBEHHOCTH:
CPABHEHMUE C 3APYBEXXHBIMHU CTPAHAMHM

Mapuna YTKHHA,
KaHJUJaT IOPUIHYECKHUX HayK,
TIperofaBarenb Kaeapsl YroJIOBHO-TIPABOBBIX JUCIUILIMH U CYIOIIPOM3BOICTBA
YueOHO-HayYHOTO UHCTHUTYTA IIpaBa
CyMCKOro rocyJapcTBEHHOTO YHUBEPCUTETA

AHHOTALUA

JInst KaxJ0ro 4esnoBeka OIHOH M3 (HOpM >KH3HENCSITENBHOCTH U BOKHEHIIMX CTOPOH JKH3HHU SIBISICTCS TBOPYECKAsl, MHTEIICK-
TyaJbHasi ACSATENbHOCTD. Pe3yapTaToM BbILICYKAa3aHHOM NESTENbHOCTH SBISIETCS, B CBOIO OYepellb, OOBbEKT MHTEIICKTyalbHON CO0-
CTBEHHOCTH, TO €CTh BOIUIOIICHHE KOHKPETHOM HIICH B JKH3HB, IIpHoOpeTeHrne 00bekTHBHON (hopMbl. Ha TaHHOM 3Tare CKopoTeYHOro
Pa3BUTHS HAyKH KOJMYECTBO OOBEKTOB MHTEIICKTYaJ IbHON COOCTBEHHOCTH MOCTOSIHHO YBEINYUBACTCS, YTO, B CBOIO OYEPE/lb, IE/IACT
HEBO3MOXXHBIM 3aKPEIICHHE Ha 3aKOHOAATEIHHOM YPOBHE UX YETKOTO TIEPEUHSI.

OpHUM 13 POOIIEMHBIX U aKTyaJIbHBIX BOIMPOCOB SBISICTCS BOTPOC O MPUHAUICKHOCTH HITH, HA000POT, HE OTHECEHUH HOY-
Xay K CHCTEeME OOBEKTOB IpaBa MHTEJUICKTYaJIbHOW COOCTBEHHOCTH. J[aHHBIH BONPOC BO3ZHHKAET U IOTOMY, YTO OTCYTCTBYET
€IMHCTBO B ONPEICICHNH BhILICYKa3aHHOM KaTeropHu, €e CyLIHOCTH, TPABOBOH IPUPOABI, MEXaHM3Ma OXPaHbI U 3aLUTHI IPaBa
Ha HOy-xay. Bce 9TO akTyalu3upyeT IpOBeAeHHE MCCIENOBAaHMS JUIS ONpPEeNICHHs MeCTa HOy-Xay B CHCTeMe O0BEKTOB IpaBa
MHTEJUICKTYalbHO# coOcTBeHHOCTH. [IpM HaMMCaHUHM CTaThH NPOAHAJIM3UPOBAHO MECTO HOY-Xay B CHCTEME OOBEKTOB IpaBa
MHTEIJICKTYalbHON COOCTBEHHOCTH, YYHMTBHIBAS IUTIOPAJIM3M HAyYHBIX MHEHHH OTHOCHUTEIBHO TPAKTOBKH camoil AedUHHIHH
«HOY-Xay».

B KOHTEKCTE eBPOMHTETPALIMOHHBIX IIPOLIECCOB OONBIIOE 3HAYCHHE IPHOOPETaeT 1 U3yUYCHHE MO3UIMI TpeacTaBuTeNei 3apyOeK-
HOTO COOOILECTBAa O BO3MOXXHOCTH OTHECCHHUSI HOY-Xay K CUCTEME OOBbEKTOB MHTEIUIEKTYallbHOM coOcTBeHHOCTH. OHaKO mpobiemMa
3aKpEIUICHHUsI Ha 3aKOHO/IATEIbHOM YPOBHE BBIIICYTOMSIHYTOH Je(UHHIMK CYIIECTBYET HE TOJNIBKO B YKpauHE, HO U B OOJBIINHCTBE
cTpaH Mupa. HecMoTpst Ha 3TO, YCTaHOBJICHO, YTO JJaHHAsl KaTEropus HE HMEET TOYHOTO FOPHIMYECKOTO CYIIHOCTHOTO COACPIKaHMS,
KOTOpOe ObI 00YCIIOBIUBAIOCH Obl OJIOXKEHUSIMA HOPMATUBHOTO aKTa.

KiioueBble c/10Ba: HOy-Xay, HHTEIIEKTyalIbHast COOCTBEHHOCTD, 0OBEKT, pe3ylIbTaT HHTEIUIEKTYaIbHOH COOCTBEHHOCTH, KOMMeEp-
Yyeckas TaiHa.
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Introduction. Today more and more
attention is paid to the issues connected
with intellectual property in general and its
objects in particular. It can be explained
with the necessity of compliance with
the innovations and standards of interna-
tional legal regulation in the field of intel-
lectual property.

Development of science and society
informatization causes the occurrence
of new intellectual property rights
objects. The list of intellectual prop-
erty rights objects which is identified in
the Civil Code of Ukraine now is some-
what outdated. Issue as to the attribu-
tion or non-attribution of know-how to
the system of intellectual property rights
objects is one of the most current. This
is due, first of all, to the lack of a clear
definition of “know-how”, its legal nature
and mechanism of protection. According
to the abovementioned, it is necessary to
identify the place of know-how in the sys-
tem of intellectual property rights objects.

Analyzing know-how in the intellec-
tual property rights system it should be
mentioned that the issue of its attribution
to such system is complicated by the ambi-
guity of the definition of “know-how” in
the legal doctrine of Ukraine. Among all
intellectual property rights objects inven-
tions and know-how are most closely
related, as in this capacity, most innova-
tive developments are protected. Thus
the role and importance of know-how in
the epoch of rapid scientific and techno-
logical progress is growing every year.
So, the issue of defining the term “know-
how” as a whole, as well as its belonging
to intellectual property objects, is relevant.
According to the abovementioned article
is devoted to the definition of “know-
how”, its legal protection and place in
the system of intellectual property rights
object in comparison with foreign coun-
tries.

Literature review. The theoretical
background of research is based on sci-
entific works of Ukrainian scientists as
T. Biehova, V. Dmytrenko, D. Marits,
B. Prakhov, O. Shtepa etc. For example,
T. Biehova analyzed the position as to
the identity of the know-how and trade
secret categories [1]. V. Dmytrenko
pointed out distinctive and similar fea-
tures between know-how and innovative
proposal, integrated circuit layout, scien-
tific discovery in her scientific work [2].
O. Shtepa determined such positions as to

know-how: there is no definition at the leg-
islative level; experience of foreign legal
practice gives the possibility of know-how
attribution to the system of intellectual
property rights objects [3]. Also know-
how was the subject of research of such
foreign scientists: Thomas Duston, Thom-
as Ross, Mikus Dubickis, Deishin Lee,
Eric Van den Steen. However, research as
to the place of know-how in the system
of intellectual property rights objects is
still relevant. However, despite the prob-
lematic, complex and debatable nature
of the given issue, it should be empha-
sized that the issue of know-how attribu-
tion to intellectual property objects, or
their delineation, requires thorough analy-
sis and study.

The aim and objectives of research.
The aim of the given article is to research
the essence of the definition “know-
how”, its peculiarities and place
among the intellectual property rights
objects in accordance with scientific
approaches, legislation and practice
of its implementation. Also the aim
ofthe research is the comparison of “know-
how” definition and place with foreign
countries.

To achieve the aim of research
the following objectives are defined:

1. To analyze the approaches to
the definition of “know-how”.

2. To research the possibility of know-
how” belonging, or vice versa, its non-
attribution to the system of intellectual
property rights objects.

3. To determine the place of “know-
how” in the system of intellectual property
rights objects in foreign countries, its
legal regulation.

4. To compare definition of “know-
how” in Ukraine and foreign countries
and research the possibility of foreign
experience implementation in Ukraine.

Research of existing solutions
of the problem. At present, as noted
above, there is no consensus among
the representatives of scientific commu-
nity about the know-how and its place
among the intellectual property rights
objects. The most appropriate way to
research know-how is to carry out a com-
parative analysis and correlation of know-
how with other intellectual property rights
objects in order to determine whether it is
possible to refer it to such system. General
and single definition of the term “know-
how” is absent not only in science, but also
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at the legislative level. In this case, ana-
lyzing court decisions in the field of intel-
lectual property, there is no clear unani-
mous definition of the term “know-how”
and all cases that are related to intellectual
property rights in general, and know-how,
in particular, are resolved in their subjec-
tive view by the court. That’s why it can
cause problems and disagreements related
to the regulation and protection of legiti-
mate human rights and interests.
Traditionally it is considered that
definition “know-how” firstly appeared
in the Anglo-American legal system in
the 19" century which is used to be short
for “know how to do”. While histori-
cal development different approaches to
the essence and definition of “know-how”
have been formed. Firstly “know-how”
was understood and interpretedas solu-
tions to problems of a technical and pro-
duction nature. So in this case and such
connection it is normal that it was used
initially in the meaning of “production
secrets”. But later, the essence of “know-
how” definition has changed and it
began to include information of a differ-
ent nature, for which a restricted access
regime was established. In such connec-
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tion with the terms “trade secrets”, “confi-
dential information”, “information consti-
tuting a trade secret” were used.

But with time the definition of “know-
how” began to include, objects that
were not the result of intellectual activ-
ity and were not able to act as an object
of protection in the exclusive right regime.

Copyright vs. know-how. Analyz-
ing the essence of know-how at modern
stage of development it should be men-
tioned that without no doubt know-how is
the result of intellectual creativity. It can
be explained in comparison with other
intellectual property rights objects, for
example, objects of author’s and related
rights. It should be noted that its com-
mon feature is its affiliation with results
of intellectual, creative activity. In turn, to
a certain extent dispositions of copyright,
including know-how are extended to all
intellectual property rights objects.

Right of patents vs. know-how. In such
comparison it is important to remember
and understand that its common features
are originality and novelty which are in
some ways the criteria for patentabil-
ity of patent objects and also — its intan-
gible nature. But it should be noted also
that there are distinguishing features.



For example, its privacy and also — time
of rights to possessions protection.

Rationalization proposal vs. know-
how. Analyzing these two categories, it is
important to note that there are many com-
mon features between it. To the extent that
non-disclosure protection is set in enter-
prise, institution or organization, rational-
ization proposal can become know-how.

Integrated circuit designs vs. know-
how. Accordance to Ukrainian law “On
Protection of Rights to Integrated Cir-
cuit Designs”, such intellectual property
rights objects would (integrated circuit
designs) should meet eligibility require-
ments for protection if it is original (if
it has not been created through a mere
reproduction (copying) of other inte-
grated circuit design) and also has some
key distinction — has new features. In this
wise, author who creates integrated circuit
designs can store information on his result
in confidence, and the given object falls
into the category “know-how” [4].

Trade secret vs. know-how. Such com-
parison is the most difficult because there
are two intellectual vested interests. Some
scientists are sure that these two categories
are identic and can be used as synonyms.
And others hold the exact opposite view
and explore “know-how” and “trade secret”
as autonomous and independent categories.
There are also opinions that know-how
should be considered as a particular type
of trade secret. Trade secret is a secret infor-
mation notably that is unknown to people,
is inaccessible for people who deal with
such type of information. Also trade secret
has commercial value and can be the subject
of to appropriate measures to preserve its
secrecy, taken by the person who lawfully
controls it. Based on the above both trade
secret and know-how is an information. But
there is a difference in type of information.
Know-how always is exposed as informa-
tion in the sphere of engineering and tech-
nique, and trade secret — information on
facts. But there is one important thing or
even feature which has know-how: know-
how can consist of and include such facts
which are publicly available, but in aggre-
gateit is integrated.

The term “know-how” has more larger
relationship and includes both trade secret
and official secret, provisions of which are
referred on protection against unfair com-
petition, provisions of treaty-made law
and tort law, also criminal provisions in
cases of criminal acts attendance.

According to the given comparison
it should me mentioned that there are
both common and distinctive features
between know-how and other intellec-
tual property right objects. To common
features between know-how and other
objects belong such features as: immate-
rial essence; originality; social implica-
tion; economic value; result of intellectual
creative activity. Such features as absence
of official registration and absence of term
of a substantive law according to the fact
that its force is saved during the time
of author’s confidentiality. Conformably
with the fact know-how has more common
features with intellectual property rights
objects and also it is a result of intellectual
creative activity of a person, also contains
the feature of originality, it should be con-
templated the issue of know-how belong-
ing to the system of intellectual property
rights objects.

Such problem as to providing a leg-
islative framework for know-how is also
known for foreign countries. So it can
be said that there is no exact legal defini-
tion of such category. In France it is used
“savoir”’, in USA — “trade secret”, Ger-
many — “wissenwie”. But it was found
the term “know-how” in the legislation
of the Great Britain and USA. Thus in
the Great Britain it is used as a learn-
ing productional experience. A. Wise
noted that all manufacturing information
and engineering skills which are used in
the process of manufacturing of goods
and materials, development of captive
mine, oil wells, mineral resources, during
research, agrarian and forestry engineer-
ing works are referred to know-how [5].

As to the USA, all issues connected to
the know-how are regulated by the Con-
stitution of country according to which,
the given issue belongs to the compe-
tence of every state. But in accordance
with the legal framework of USA there
is a legal act Eqaul Law which has gen-
eral recommendations for states are in fact
can be subjects to adoption at the level
of the latter.

A short definition of “know-how” is
commonly accepted meaning in foreign
countries. Thus Legal Dictionary of Strud
gives such meaning of the term “know-
how”: it is technical knowledge and expe-
rience which were accepted as a result
of highly-specialized production [6].

Also its definition we can find in Ger-
man Economical Encyclopedia according
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to which “know-how” is special knowl-
edge which are originated from practi-
cal or technical experience, for example.
“Know-how” can be pursued to other
companies by means of transfer of best
practices on a contractual basis (agree-
ment for “know-how”) like under license
agreement [7].

According to the definition given
at the Encyclopedia of the Intellectual
Property it should be mentioned that defi-
nition “know-how” has a broad meaning
and can cover different technical or other
information which is necessary for pro-
duction of any product and is economic
value. Also, it is noted that “know-how”
other than trade secret can exist without
assistant of enterprise [8].

Also, it is mentioned that the defini-
tion “know-how” is also can be found
at the European Union legislation. Thus
European Union Commission Regulation
Ne 772/2004from 27" April, 2004 defines
“know-how” as a conjunction of unpatent-
ed practical information which is a result
of experience or investigation and also
is not a matter of common knowledge or
easily-accessible, that means secret; sen-
sitive, that means important and useful for
production information. The term “know-
how” is going from the English phrase
“know how to do” and at first it was used
in USA in 1916 in the judicial decision
at the litigation “Disend against Braun”.

Conclusions. Analyzing an experi-
ence of foreign countries as to the issue
of know-how regulation, for Ukraine such
principles should be fundamental:

— know-how has an economic value
and belongs to a person who created it or
bought in a lawful way;

— transport of know-how takes place
on contractual basis or in other way
according to native legislation;

— know-how is defended from illegal
assumption and dissemination.

Sum it up so far, such conclusions are
important for research. In Ukrainian leg-
islation there is no definition of the cate-
gory “know-how” and it creates scholarly
discussions as to its belonging to the sys-
tem of intellectual property objects; trade
secret and know-how are similar with
common features and it is difficult to dis-
tribute it.

As to the issue of know-how belong-
ing to the system of intellectual property
objects, there are features that character-
ize it as an intellectual property object. For
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such features it should be referred the fol-
lowing: immaterial essence of know-how;
non-disclosure regime as the basis of legal
protection; right to know-how doesn’t
have time of protection, that means that it
is actual until information is confidential.

References:

1. Biehova T. “Know-how” Defini-
tion and Agreement on its Delegation.
Kharkiv : Pravo, 2009 [in Ukrainian].

2. Dmytrenko V. Know-how in
the System of Intellectual Property Rights
Objects. Scientific Journal of Kherson
State University. Legal Sciences. 2017.
Ne 4. P. 61-65 [in Ukrainian].

3. Shtepa O. Problems of “Know-
how” Belonging to Intellectual Property
Objects. URL: http://www.rusnauka.com/
18 NiIN 2007/Pravo/23118.doc.htm [in
Ukrainian]

4. On Protection of Rights to Integrated
CircuitDesigns"TheLawofUkraine. URL:
https://zakon.rada.gov.ua/laws/show/
621/97-%D0%B2%D1%80 [in Ukrai-
nian].

5. Wise A. Trade Secrets and Know-
How throughout the World. New York :
Clark Brodman Co., 1981. P. 862.

6. Strud. Legal Dictionary. London,
1965. 865 p.

7. Wirtschaftslexikon; vollstidndig
iiberarbeitete Aufl age. K. Wiesbaden :
Betriebswirtschaftlicher Verlag Dr. Th.
Gabler GmbH. Wisebaden, 1993. S. 1843.

8. Krayniev P.  Encyclopedia
of the Intellectual Property. Kyiv, 2012.
660 p. [in Ukrainian].

INFORMATION ABOUT THE AUTHOR

Utkina Maryna Sergeevna —
Candidate of Juridical Sciences, Lecturer
of the Department of Criminal and Legal
Sciences and Judiciary of the Academic
and Research Institute of Law of the Sumy
State University;

NHO®OPMAIMA Ob ABTOPE
Y1rkuna Mapuna CepreeBHa — KaH-
JuaaT HOpPUOMYECKUX HayK, Ipenoaa-
Barelb KaeApbl YrOJOBHO-IPABOBBIX
JUCLUILTMH U CYJONPOU3BOACTBA YueO-
HO-HAay4YHOTO MHCTUTYyTa mpaBa CyMckoro
TOCYJapCTBEHHOTO YHUBEPCHUTETA;

m.utkina@yur.sumdu.edu.ua

~ LEGEA SI VIATA

|

VK 342.92

BOITPOCBHI OPTAHN3AIINHU
JTUIIJIOMATUYECKOM JESTEJABHOCTH
B IIOJINTUKO-ITPABOBBIX COYNHEHUAX
JAPEBHEI'O KUTASA

Cepreii ®PEJYUIINH,
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JIOLCHT Kadepbl aIMUHUCTPATHBHOTO NIpaBa
HanmoHanbHOTo 10pHIMYeckoro yHuBepcurera uMenu SIpocinasa Myznporo

AHHOTAIUSA

Crarbs TOCBSIIIEHa HM3Y4YEHHIO B3IIANOB Mbicinuteneid [lpepnero Kutas B cde-
pe OpraHM3alMy JAUIUIOMAaTHYECKOH IEATeNIbHOCTH, ONPENCNICHHI0 uX couepxanus. Ha
OCHOBAHMH aHAJM3a IOJMTHKO-TIPaBOBEIX counHeHuil pesnero Kutas u coBpemeH-
HBIX MCCIIEJIOBaHUH JleNaeTcs BBIBOJ, 4TO MbiciuTenu JIpeBHero Kutas paccmarpuBaiu
BHEIIIHUE CHOLIEHHS KaK OT/EJIbHOE HAlpaBiIeHUE roCyAapCTBEHHOW JIESATEILHOCTH, a
TaK)Ke OJHUMH U3 NEPBBIX B MHUPOBOH MOIHTHKO-IIPABOBOW MBICIIH MHCATH 00 0COOBIX
YMHOBHMKAX — CITy’KallliX B chepe BHELIHUX CHOIICHUH rocyapcTBa («4MHOBHHUKAX I10
HaJIAKMBAHUIO COIO30B», «UMHOBHHUKAX-IMIOCPEAHUKAX» U T. I1.), 0Opallalich K BOIPO-
caM OpraHHM3aLUH UX JeSTeIFHOCTH (TpeOOBaHM K TIOCIaM, X KauecTBa, 3a1a9H 1 (DyHK-
LM, OTHOLIEHHS MEX/Ty [IPaBUTENEM U €TO IOCIIOM U Jp.).

KiroueBble ciioBa: quruioMaTnieckas IeATENbHOCTb, AUIIOMaTHYeCcKas CIyxoa,
JUTIOMATHYECKHE CITyXKallue, TOJIMTHKO-TIPaBoBEIe yueHws, [Ipesunii Kuraii.

THE ISSUES OF DIPLOMATIC ACTIVITY ORGANIZATION
IN POLITICAL AND LEGAL TREATISES OF ANCIENT CHINA

Serhii FEDCHYSHYN,
Candidate of Juridical Sciences, Associate Professor,
Associate Professor of the Administrative Law Department
of Yaroslav Mudryi National Law University

SUMMARY

The article is devoted to analysis of the views of thinkers of Ancient China in the
sphere of organization of diplomatic activity, defining its content. Based on the study
of political and legal treatises of Ancient China and modern researches, it is concluded
that the thinkers of Ancient China considered external relations as a separate area of
state activity, and also were ones of the first in the history of world political and legal
thought, who had written about separate government officials in the sphere of external
relations (“officials for conclude alliance”, “intermediary officials”, etc.) and considered
the organization of their activities (requirements for ambassadors, their qualities, tasks
and functions, relations between prince and his ambassadors, etc.).

Key words: diplomatic activity, diplomatic service, diplomatic servants, political
and legal treatises, Ancient China.

ITocTanoBKa l'lpOﬁ.]'leMl)l. I[J'[SI C OTUM AaKTyaJIbHbIM TIPECACTABIISICTCA

OOHOBJIEHUSI TEOPETHUYECKHX IPEICTaB-
JICHUH O JUIIIOMaTHYEeCKOH ciryxOe Kak
BUJIE TOCYIApCTBEHHOH CIyKObl 0O0JIb-
I0€ 3HAUCHHE UMEET HE TOJBKO aHaIH3
COBPEMEHHBIX HAy4HBIX IIOIXOAOB, HO
U HCCIEN0BAaHUE HCTOPUKO-TEOpPETHYE-
CKUX YCJIOBUH M Ipennochuiok ¢opmu-
pOBaHMSA MHCTUTyTa JAUILUIOMAaTHYECKOM
CIyObl, U3yYCHHE B3IVIAZAOB MBICIIHTE-
JIel pa3MYHBIX TIEPUOOB B chepe opra-
HU3allud W IIPAaBOBOTO PEryIUPOBaHUS
UIIIOMAaTHYeCKOH CiykObl. B cBsi3m

aHaJN3 TOJIUTHKO-TIPABOBBIX YUCHHH TeX
PETHOHOB, B KOTOPHIX BIIEPBEIE Ha 3eMIIe
3apoIWIIach IMBIIIM3AIHS, 00pPa30BaIUCh
LEHTPHI MEXXIYHApOIHOW JKU3HU U TIpaK-
THUKOBAIUCH JIUIIOMAaTHYECKUE OTHOIIIE-
Hust. OIHUM M3 TaKUX HEHTPOB ObuT Jpes-
Hul Kuraii.

Cocrosinue wuccienoBanus. Duno-
co()ckoe U TMOIUTHUKO-TIPABOBOE HACIEIUE
Jpesuero Kurast He 00me/ieHO BHUMAaHH-
€M y4eHbIX M3 pa3HbIX oOnacteil 3HaHUM.
B wactHOCTH, B paMKax IOPHIMYECKOI



HAayKH ¥ HayKH TOCYAapCTBEHHOIO YIpaB-
JIGHHSI WCCIIENOBAINCH HE TOJIBKO IIPO-
OneMbl 3apOXKACHUS TOCYIAPCTBEHHOCTH
B Jlpeuem Kurae, cTaHoBieHus U pas-
BUTHS €T0 T'OCYJApPCTBEHHBIX M MPABOBBIX
HWHCTUTYTOB, HO W B3IVIABI MBICIUTENEH
JlpeBrero KuTass OTHOCHTENBHO OpraHH-

3alMM  TOCYJApPCTBEHHOTO  YNPaBICHUS
1 rocygapcTBeHHOU ciry»x0b1 (O. ByTkeBuy,
I'. Memunenko, B. Hepcecsnn, A. Ilerpu-
i, 0. Crapunos, C. Ceperun, H. Crpa-
xoB, ®@. ®dunouxo, E. YepHoHor u nmp.).
B 1O e Bpems, KaK IOKa3alo H3yueHHe
HCTOYHHKOB, AHAJIM3 IOJMTHKO-IIPABOBOK
mbiciu [IpeBnero Kuras B cdepe aurio-
MAaTUYECKOH JICATENbHOCTH M JUILIOMATH-
YeCKOi cITy>KOBI B COBPEMEHHOM FopHInye-
CKOM HayKe KOMIUIEKCHO He MPOBOAMIICS, a
OCYILECTBISUICS TPEHUMYILECTBEHHO (hpar-
MEHTapHO, B KOHTEKcTe Oosee o0mei mpo-
OnemMaTHKy.

Heap u 3aga4a cTATbH 3aKJIIOYACT-
csl B TOM, YTOOBI Ha OCHOBaHWH aHaJIH3a
MOJINTUKO-TIPABOBBIX COYMHEHHUil J[IpeB-
Hero Kuras n coBpeMeHHBIX HcCieoBa-
HUHA OIPEeNeNIUTh B3MIA/ABI MBICIHTENCH
Jpesuero Kutas B chepe opraHuzanuu
JUIUIOMATHYECKOH  NEeATeIbHOCTH, WX
coziepKaHue.

H3noxenne OCHOBHOIO MaTepua-
Ja. Kak cBUIEeTenbCTBYIOT HCTOPHUYECKHE
HCCIIEIOBaHMS, WCTOKH IUIUIOMAaTHH KaK
0COOCHHON (OPMBI TIOTMTUYICCKON Jesi-
TEJNBHOCTH HAaXOASATCSI HUMEHHO B TOCyap-
ctBax [peBnero Bocroka [13, c. 3]. dust
BCEX TOCYJapCTB APEBHEr0 INepHoaa Io
Mepe pa3BUTHA UBWIM3ALUH B OOJIbILIEH
WIM MEHBIIEH CTENEeHHM XapaKTePHBIMU
CTAHOBSTCS: YCTAQHOBJIEHHE MEXKIOCY-
JIAPCTBEHHBIX OTHOILCHUH M pa3BUTHE
JIOTOBOPHOW TIPaKTHKH MEXIY IIpaBUTE-
JSIMH; YUIPEXKAEHHE I0COIBCKOTO Jeia
KaK OTJEJIbHOTO BHIA TOCYJapCTBEHHOM
NIeSITeNBHOCTH (HAIllpaBI€HHE COOCTBEH-
HBIX U NPHHSATHE HHOCTPAHHBIX IMOCIIOB,
MMUCEMEHHBIE WM BEIIECTBEHHBIE ITOJI-
TBEPXK/IEHHUS ITOCOJECKUX TOJTHOMOYHH,
OTYETHI MOCJIOB O IpOJeNIaHHOH paboTe
U JIp.); YCTAHOBJIEHHE CBOCOOPA3HbBIX Ipa-
BWJI MPOTOKOJIA IIPU BEIEHUH IEPErOBO-
POB; BBIJEJIEHHE NIPU ABOPAX NpaBUTeseit
0c000ro posia YHHOBHUKOB, KOTOPbIE 3aHHU-
MaJIUCh MEXIOCY/IapCTBEHHBIMH CHOLIICHH-
SIMH, TIOATOTOBKOH JIOTOBOPOB M pede Iyst
MIOCJIOB, TIEPEBOJAMH TEKCTOB U T. M. Iyt
Jpesrero KnTast u pyrux cTpaH permona,
Kak oTMedaeT A. TIeTpUIINH, THIHYHBIM
CTaHOBHTCSl TO, YTO YNHOBHHYECTBO HE
TOJIBKO BBIACISIIOCH B COMAIIBHOM CTPYK-

Type 00LIeCTBa, HO YKe U MOIPa3/Iessuoch
Ha TPaXKIAHCKOE, BOGHHOE W IPHIBOPHOE
[14,c. 10].

B npeBHmii mepuon 3apoxnparorcs
U OCHOBHBIE HWHCTHUTYTHI IIOCOJIBCKO-
ro mpaBa: JUIUIOMAaTHYECKUE (QYHKINH
BBIJIEIITIOTCS M3 KpyTa BHEIIHEH [esITellb-
HOCTH YJaCTHHKOB MEXTOCYJapCTBEHHBIX
oTHOUIeHMH, odopmisiorcs  QyHKIUK
JUIDIOMAaTHYECKUX TPECTAaBUTENeH, BBO-
ISITCSL TIEPBBIE JWIUIOMATHYECKHE paH-
rd, OG(OPMIIAIOTCA HOPSAAOK OTIIPABKH
U NIPUHATHA JUIIOMaTHYECKUX MHCCHH,
NpaBuiIa UX NMPeObIBAaHUS Ha TEPPUTOPHHU
MHOCTPAaHHOTO TOCY/NapCTBa, KYJIbTHBU-
pyIOTCSL TpeicTaBieHHs 00 MHCTHUTYTE
JUIUIOMAaTHYE€CKUX HMMMYHHUTETOB (HETpu-
KOCHOBEHHOCTH mocna) u ap. [1, c. 155,
156]. Mexay AWIIOMAaTHYECKON Mpak-
TUKOW M MOJUTHKO-IIPABOBOM MBICIIBIO
B 9TOM c(epe cyliecTBOBaIa ONpEeIeH-
Has CBSI3b: HBOJIOLUS JIUIIOMAaTHYECKUX
WHCTUTYTOB BIIMSUIA Ha B3MVISIIBI MBICIH-
TeNeH, a MociesHue MpuIarail yCUIus,
YTOOBI M3MEHHUTH CYILIECTBYIOILYIO IpAaK-
THKY B COOTBETCTBHHM C BBIPAOOTaHHBIMU
CTaH/IapTaMH.

Ananu3 counnenuii Jlpesnero Kuras
NOKa3bIBaeT, uTo KoHuenuus «ChHa
He6a» mpoHm3piBaza HpakTHYECKH BCE
€ro JHUTepaTypHbIE HMCTOYHHKH, IpOIa-
TaHIUPOBAIACh B OOJNBINCH WK MEHBIIECH
CTETICHH MBICIUTEISIMA BCEX HaIpaB-
JICHUH, Jake BpaxIeOHBIX IpPYr Ipyry
(xoH(pynmancTBO, Jerm3M u ap.). dpes-
HHE KHUTaWIbl CYMTAIIM, YTO B MHpE Bce
3aBucUT oT Boiu Heba, a mpasutens
SBJISETCS €r0 INPEACTABUTENEM, HAMECT-
HukoM, CoiHom Heba. Takum o6pasom,
BEJIMYME 3EMHOTO MNPAaBUTENIS IMOIYYHIO
HeOeCHOEe IMPOMCXOXK/ICHUE, OIpaBIaHHe
U TIOJAEPKKY, a TOCYAapCTBEHHBIN amma-
par npeCcTaBIsIICs KaK anmapar CIIyKSHHUS
Heby [2, c. 12].

T'ocriopcTBytOIIEEe BOCIIPUATHE MUPO-
Boro nopsiaka B JlpesHem Kurae ocho-
BBIBAJIOCH NIPEHMYIIECTBEHHO HE Ha
CYBEPEHHOM DaBCHCTBE TIOCYJapcTB, a
Ha BOOOpaXkaeMoi OeCKOHEYHOCTH BIla-
CTH HMIIepaTopa, KOTOPBI LApUI BO
Bceit [logHeOecHoii, paccMaTpuBaics
KaK BepIIMHA ITOJMTHYECKOH M KyJIbTyp-
HOIl MepapXxuy, 4YTO PacXOqHIacCh U3 IICH-
Tpa MHUpPa B KUTAMCKOM CTOIULEC BOBHE,
K OCTalpHOMY 4enosedecTBy. llocnen-
Hee KJIACCH(PUIMPOBATIOCh MO CTENEHU
BapBapCTBa, YUHUTHIBAsI TaKHe KPHUTEPHUH,
KaKk 3HaHUS KHUTAHCKOW NHCHMEHHOCTH
U KyIbTYpHBIX UeHHocteill [7, c. 10].
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MbH-11361 THcan: «S cnplan, 4rto Bap-
Bapbl U3MEHSUINCH 107 BIusHUEM Kwuras,
HO HE CJIbILIaji, YTOObl BapBapbl MEHSIH
y10o-1u60 B Kutae» [2, ¢. 239]. Kuraii-
CKH€ MCTOYHHMKH YacTO HCIOJNB3YIOT JUIs
0003HAaUCHUS] TOBEJICHUS  «BapBapOB»
(coceneif) TepMHHBI KHTACKOTO yro-
JIOBHOTO TIpaBa, KOTOPHIE OOBIYHO IPH-
MEHSUTUCh K KHTaWIaM-IIPeCcTyIHHKaM
[10, c. 14-15]. [pyrue Hapoxsl
" o0mecTBa, Kak CUYUTAIOCh, HAXOMASATCS
B BacCaJIbHOM 3aBUcUMOCTH OT KuTas xak
LICHTpa BCEJICHHOH, a mwmmeparop Ilon-
HeOecHOM SBIsIeTCS MX BCEOOIIMM IIpa-
BuTteneM («Besze Ha 3emiie TONIBKO CITyrH
npaBuTes») [2, c. 19].

TakuM MUPOBOCHPHUSTHEM B 3HAYM-
TEJNILHON Mepe MOXHO OOBSCHUTH TOT
(baxkT, 4YTO HapsIy C CYIICCTBYIOLIH-
MH MEXIYHapOIHBIMH OTHOIICHUSMHI
¥ TATUTOMAaTHYECKHUM armaparoM B Jlpes-
HeM Kwurae, ero Ooraroe NONHUTHKO-
MpaBoOBOE Hacleane OBUIO TpenMyIle-
CTBEHHO COCpEIOTOYEHO Ha BOINpOcax
ynpaBJeHus 00IeCTBOM, KadecTBax Ipa-
BUTENS, OTHOIICHHAX MEXIY DPa3sHBIMU
COL[MAJIbHBIMU I'PYNIaMU U T. [., NPaK-
THUYECKH OCTaBIIsAs 03 BHUMAHMUS JUILIO-
MaTHYECKYIO IeSTeIBHOCTh U €€ OpraHu-
3anuio. Bpsia mu Morio copmupoBarses
ydeHue 00 OpraHu3aIiy PAaBHOMPABHBIX
OTHOIICHUH MEX/Ty UMIIEpaTOpOM U HHO-
CTPaHHBIMU IIPAaBUTEISIMH, OCHOBEIBASICH
Ha KOHIENIMH MOHWMAaHHs OTHOIICHUI
mexny IlogHebecHo# U ApyruMu Hapo-
JaMu B (hopMare «IpaBUTEIb — Baccaiy,
BOCIIPUATHUS BHEUIHUX CHOLICHHH (IpH-
HATHE WHOCTPAHHBIX MOCJIOB, HAaIpaBlle-
HHUE CBOMX MHCCHH M T. Il.) KaK OTHOILIe-
HUH BIACTH U MOJYUHEHHS.

B 10 xe Bpems yxe B ApeBHEHIINX
nucrouHnkax Kurast cHomeHust kuTaicko-
TO TIPaBUTEJISI C HHOCTPAHIIAMH, IPHHATHE
TOCYHIApCTBEHHBIX TOCTEH BOCIPHHHAMA-
JMCh KaK OTIENBHBIA BHI TOCYIApCTBEH-
HOH nesTenbHOCTH. B wactHOCTH, M3BECT-
Hast «Knuca ucmopuuyn («Wy mauny),
PEAAKIUI0 KOTOPOH, KaK CUMTACTCs, OCy-
mectBwn Kondyumii, comepxkur Paspmen
III «O BoCbMU TOCYIapCTBEHHBIX JeNaxy.
B HeM yHOMHMHAIOTCS «IIpaBUIIa IIPUHSATHUS
TOCYJAPCTBEHHBIX TOCTEI KaK BHJ roCy-
JAPCTBEHHBIX JIeN Hapsdy c: (a) «IIpomo-
BOJILCTBHEMY; (0) «TOBapamm»; (B) «aemna-
MH Ha4aJIbHMKAa IPHKa3a OOIIECTBEHHBIX
pabot»; (T) «IemamMu HadaJbHUKA KyJIbTa
W TIPOCBELICHIS»; () «IeNaMH HavdalbHH-
Ka TIpHKa3a Cy[a ¥ HaKa3aHui»; (€) «BOCH-
HBIMU Jienamm» [2, ¢. 105-106].
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Kongpyyuit (551-479 rr. no H. 3.)
paccMmarpuBall MpaBUTENs KaK MyJporo,
3HAIOIETO, CIIOCOOHOTrO, HAJEIEHHOIO
N00pozieTeNsIMUA MyKa, KOTOPBIi ynpas-
JSeT Ha OCHOBE 4YEJOBCYHOCTH, a HeE
Hacwius: «Toro, KTo ynpasisieT ¢ IOMO-
b0 JOOPOIETENH, MOKHO NPHPABHATH
k IlonsipHoit 3Be3de, HaxonsieHcs Ha
CBOEM MECTe, a JIpyTHe 3Be3/lbl OKpYykKa-
10T eex» [9, c. 12]. ®dunocod yrBepkaai,
YTO yNpaBJICHUE 3aKJII0UACTCS B «JOCTa-
TOYHOCTH IUILY, B JOCTATOYHOCTH BOCH-
HBIX CWJI U 10BepuH Hapona» [9, c. 111].
Onnako KoHdyuuit ObUT MPOTHBHUKOM
BOHMHBI, mucal O HEH KaK O SIBJICHHH,
OT KOTOpOTOo cienyeT u30aBHTHCS Hep-
BBIM JICJIOM, OTKAa3bIBAJICS JaBaTh COBe-
Thl MPaBUTEISIM IO BOCHHBIM BOIIPO-
cam. IloguepkuBain: «Eciu oTnaneHHble
Hapoabl HE HIYT C TOKOPHOCTBIO, TO
JUTS TIPUBJICYCHUS MX CIIeAyeT 3a00THTh-
Cs O TPOCBEIICHHH W HPaBCTBEHHOCTH
<..>» [9, c. 163]. ®unocod paznanyan
Hapon IlomHeOecHoi M Haponsl «Bap-
BapoB» [9, c. 23], npu 3TOM BCIIOMHHAI
TaKOM BaKHBIM pOJ| 3aHATUH, KaK «IIpHU-
HSTHE WHOCTPAHHBIX  IOCIAHHUKOBY,
«3aHATHE MHOCTPAHHBIMU TOCTSMHU» U T.
. [9, c. 42, 87]. Ilo MHEHHIO MBICTHTE-
15, TIPEIaHHOCTh IPABHUTEIIO SIBISETCS
Ba)XHBIM KaueCTBOM YHHOBHHKOB, KOTO-
pBIe JOIDKHEI IPUHUMATHCS Ha CITyKOy Ha
OCHOBaHMHM HUX CHOCOOHOCTEH, 00s3aHBI
ITOCTOSTHHO COBEPIIEHCTBOBATHCS. YNHOB-
HUKH, KOTOpPBIE HAIPABJISIFOTCS B KAY€CTBE
MIOCJIOB, JOJDKHBI JIOCTOMHO IpelncTaB-
JISITh CBOETO IPABUTEIIS: «YUCHBIM SBIIS-
eTcsl TOT, KTO NPWIMYHBIA B NOBEIECHUU
U, HAIIpaBJLSICh B UyXHE Kpast, He mocpa-
MUT TOBEJIeHUE mpasutens» [9, c. 127].
Taxum o6pazom, Koudyuwuii, 6e3yciosHo,
paccMmarpuBall CBSI3M C HWHOCTPAHHBIMHU
roCyJapcTBaMH (BapBapaMy) KaK OT/IEI]b-
HBI BHA TOCYIApCTBEHHBIX JIEN; II0
BBIBOZIAM COBPEMEHHBIX YYEHBIX, CTaBHII
HCKYCCTBO JUIUIOMAaTHH HA BTOPOE MECTO
ToCyIe YIIpaBJIeHuUs HapcTBoM [3, c. 47].

INocnenosarenu KOHQYILMaHCKUX
uael OTMEYaaH BaXKHYIO POJIb AMILUIOMa-
TOB B IrOCYJapCTBEHHOI! *M3HU. B yacr-
HoctH, punocod Crons-y3er (313-238 rr.
JI0 H. 3.) K IIOMOILIHUKAM YYEHOro Ipa-
BUTENS, KpOME IEPBOTO MHHHUCTPA,
OTHOCWJI NPHUOIIKEHHBIX K HEMY HpH-
JIBOPHBIX U JAMIUIOMATOB, KOTOpBIC, IO
€ro MHEHHMIO, JOJDKHBI OTBEYATh CIENy-
OINM TpeOOBaHHUSM: HMETh «TaJaHT»
K TOCylapCTBEHHOH ciyx0Oe, OBITH
YECTHBIMH M OECKOPBICTHBIMH HE3aBU-

CHUMO OT UX COIHAIILHOTO MPOUCXOXKIe-
Hus [12, c. 76]. Man-y3er (372-289 rr.
IO H. 3.) U1 0003HAYCHHS TUIIIOMATOB
HCIOJb30BaJl TEPMUH «JIHIA, KOTOPbBIE
COENUHSIOT KHsA3eH B cOr03bl». OH mucai
0 IUIUIOMAaTaX Kak O JIUIax, OTBETCTBEH-
HBIX 3a BEICHHE Jel B TOCYIapCTBe,
U B OTOM OTHOIICHHH CTaBHJ HX Cpa-
3y mocine BoeHHocmyxkamux: «[loromy
HCKYCHBIC TTOJKOBOALBI JOJKHBI HECTH
BEICIIICE HaKa3aHUe, a Te JIUIA, KOTOpbIe
COCIUHSIOT yAEIbHBIX KHS3eH B COIO-
3bl, — BTOPOCTENEHHOE <...>» [6, c. 131].
Kak BuaHO, BaskHas 3a7a4a JUILIOMATOB,
Mo MbBH-113bI, COCTOsIIA B HaJlA)KUBAHUK
OTHOUICHUH U 3aKJIIOYSHUH COTJIALICHHH
MEXy IPABUTEIISIMH.

be3ycnoBHBIM HMHTEpEC B KOHTEKCTE
HAIIEeTO UCCJIEA0BAaHUs COCTABISIET (hpas-
Mmenm 3anucu peuu opamopa /lpegnezo
Kumasa (navano V B. 10 H. 3.), KOTOPbIi
COZICP)KUT JIMAJIOT MEXAy HACTaBHU-
KOM M HApCKHM CHIHOM, HaIlpaBJIsieMbIM
mociaoM. CoYHHEHHE CONCPKUT HEKO-
TOpble TIOy4eHHs B cdepe opraHu3anun
MOCOJILCKOH AEATETbHOCTH:

a) omHocumenbHo 0mbopa KaHou-
0amog 011 NOCONLCKOU MUCCUU — TIOCOT
JTOJDKEH TPUHAJIENKATh K BEICOKOMY POLY,
OBITh YEITIOBEKOM CICPIKAHHBIM, PHBBIK-
[IMM K MyTEIIECTBUSIM M MOXOJHOU JKU3-
Hu. IloquepkuBanach BaKHOCTb CIICLH-
aNbHOM MOATOTOBKH JIMIIA K MOCOJBCKOM
MHCCHH;

0) ommuocumenbHo npeoHa3HaAUeHus
nocna, Komopoe Omau4anoCh 6 3a8Ucl-
Mocmu om cmpamvl, — «B OTHOILICHUSX
¢ ONU3KUMH I[APCTBAMH TOICPIKUBATH
B3aUMHYIO JpyxO0y, OCHOBaHHYIO Ha Bep-
HOCTH B JIeNlaX; B OTHOIICHHH C [allb-
HUMH — TMPOBO3MIANIATh MPEAAHHOCTH
B pedaxy;

B) OMHOCUMENbHO (PYHKYULL NOCIA.
BoIensitoTcst 1Beé  OCHOBHBIE (DyHKIIUH
mocna. [lepBas ¢yHKIMA — nepenada
IOCTIOM pedH cBoero mpasuteis. [loyde-
HHUE HACTaBIISIET, YTO pedb ITOCNA JOJDKHA
ObLIa TIIATENILHO MPOyMaHa, He BBI3bIBATh
coMHeHui B 1oOpbIx HamepeHusix: «Ilepe-
naBail HeM3MEHseMbIMU (aKThI, YIycKait
JIMIIHUE CII0Ba». BBI3BaHHOE Peubio MOI0-
3peHHe MOXET CTarTh MPUYHMHOW Ka3HH
mocna: «OT momo3peHuit U THOHET TOT,
KTO JCpKUT pedb». Bropas QyHKIus
MOCJIa — OTCTOSITH CBOKO MHCCHIO B CIIOPE
KpPaCHOPEYHil MEXY HUM, HHOCTPAHHBIM
[IPABUTENIEM H €TO HOMOIIIHHKAaMH BO Bpe-
MsI TOP)KECTBEHHOTrO OaHKETa B YeCTh IPH-
OBITHS TIOCIIA;

) OMHOCUMENLHO Kayecme U yMeHul
nocna (yM, KpacCHOpeure, BbIICp)KKa U 1. )
[15, c. 462-465].

Kak nwumyrt wuccnenoBareny, Mex-
rOCYIapCTBEHHbIE OTHOLICHUS B JIpeB-
HeM Kurae ompenensuuch HONUTUKOM
UUHBIIN» — «IIOCTENICHHOE IOeqaHue
3€MeJIb COCEIeH MOX0KE Ha TO, KaK IIIelI-
KOIIPS TTOeAaeT JUCThs» [5, ¢. 5]. Boms-
[I0C 3HAYCHHE JUIS PA3BUTHS MHPHOTO
COTPYHHYECTBA MEXAY TOCYAapCTBaMH
umeroT npousseneHus Jpesnero Kuras,
MOCBSIIIEHHbIE TPo0JIeMe BOWHBI, €€ POIH
BO BHemHeil monuTuke. JluteparypHble
UCTOYHMKM IO 3TOMY BOIIPOCY BEChbMa
HeonHoponHbl. HaOmiomaercss  uHOrma
JIMaMETPaJIbHO MPOTHBOIIOIOKHOE OTHO-
IICHHE K BOWHE KAaK K CPEICTBY MEXKIO-
CymapcTBeHHOTO o0meHus. B gactHOCTH,
W3BECTHBIN MPEICTABUTENb IIIKOJIBI JIETH3-
Ma Illan An (390-338 1o H. 3.), KOTOPHIH,
KaK CYMTACTCsI, BIIEPBBIC B HCTOPHH CO3IAI
3aBEpIICHHYI0  MOJEIb
ro TOCYNapcTBa, CTPOWJI CBOIO TEOPHIO
YCIICIIHOTO  YIPABJIE€HHs TI'OCYIapCTBOM
MMEHHO Ha KOHIIENIMH arpecCUBHON
BOIHBL. B BOiiHE OH BHEN MCTOYHUK Liap-
CKOH BJIACTH, YKa3bIBaJl HA IPEUMYILECTBO
3eMJIelIeInsl U BOMHBI HAJl IPYTUMH 3aHS-
TisiMu [8, c. 84]. «3emienenue, TOProBist
U YIpaBJICHHE — TPU OCHOBHBIE (DYHKLIUH
TOCYAapCTBa. 3eMIICACTBIBI  00padaThI-
TOPrOBLBI  TOCTABJISIOT
TOBaphl, YMHOBHHUKH YIPABISIOT Hapo-
mom» [8, c. 221]. YmpaBneHne NOIMKHO
OCYILIECTBIATBCA MATHIO BEIOMCTBAMH:
BEIOMCTBOM  OOIIECTBEHHBIX  padoT,
BEJIOMCTBOM (DMHAHCOB, BOCHHBIM BEIOM-
CTBOM, BEJOMCTBOM KyJIbTa, a TAKXKe CyJa
U nonuuud [8, c. 226-227].

B Tpagunusax kutaiickoi punocoduun
Mo-y3er (479-400 rr. 1o H. 3.) MHucanl o
myapom npasutene, Ceine Heba, koTo-
poro u30panu Uil yIpaBleHHS JeIaMu
W YCTaHOBIICHUS CIIpaBeMBOCTH B I1of-
HeOecHoil. Cpean nen mpaBHTENs BEIIe-
JSIFOTCSL BHYTPEHHHE W BHEIIHHE Jela,
KOTOpbIE TPEOYIOT IIKYp U JOmanen «uis
o0OMeHa ¢ COCeIHMMH NPaBUTEIAMH U JUTS
nofgapkos» [2, c. 183]. Mo-13bl paccma-
TpUBaJ 0OMEH MOJapKaMH MEXy IpaBU-
TENSIMA KaK CPEeICTBO IPEeNOTBpALICHUS
BOIH, yKa3bIBaJl HAa BO3MO)KHOCTH Bejle-
HHS TIOIAPOYHOM JUIUIOMATHH KaK dYep-
Ty «TOCYyNapcTBa, TZe LAPHT U HOPSAI0K
M IOCTATOK»: «JJIsl BHEUIHUX JIe]l HIMEIOT-
Csl AILIMOBBIC KPYTH, )KEMUYT, HEPHT Jis
MOIAPKOB COCEASM C YEThIPEX CTOPOH,
MO3TOMY HE MOSBISIETCS O03JI00JCHHO-

JACCITIOTUYCCKO-

BAalOT 3EMIIIO,



CTH MEXAY NPaBUTEISIMH, HET BOCHHBIX
CTOJIKHOBEHUH Ha rpanuuax» [2, c. 195].
®dunocod OTpULAT  YHUBEPCATBHOCTD
BOMHBI KaK CpPEACTBA MEXTYyHAPOTHOTO
o6mieHus: «[IbITaThCst ¢ MOMOIIBIO BOMHBL

pPELINTh MOJIUTHYECKHE CHOPBI MEXIy
rocygapcTBaMu <...> — 9TO BCE€ PaBHO,
YTO 3acTaBUTh Beex Jitozeit B IlonHebec-
HOW TIUTH ONHU W TE€ K€ JIEKapCTBa OT
pasnu4HbIX Ooje3HeH». Mo-13bl paccMa-
TPHUBaJ MHPHOE COCYIIECTBOBAHUE IOCY-
napcTB Kak Boito HeGa, on mucan: «He6o
HE XO4eT, 4ToObI 0O0JIbIIOE APCTBO Harla-
Jao Ha Majoe» [2, c. 194].

OTpHLIaTeIFHO OTHOCHJICS K BOIHE
KakK K CPEJICTBY BEJCHUS BHEIIHEH IoJu-
tuku ¥ Jlao-yzer (VI-V BB. 10 H. 3.).
B tpakrare «/lao-13 L3uH» OH yKa3blBa-
€T, YTO «XOpOlLlee BOMCKO — 3TO CPEACTBO,
KOTOpO€ TOPOXKIAeT HEeCUacThs, €ro HeHa-
BUJAT BCe CyllecTsa <...>. braropoassrii
MPaBHUTETb BO BpPEeMsI MHpa IPEAIIOYHTA-
eT OBITh YCTYNYHMBHEIM MO OTHOIICHHIO
K COCEJHMM TOCyAapcTBaM W JIMIIb Ha
BOIHEe MpUMeHseT Hacuiue» [2, c. 124].
®dunocod ocyxnmaer BOHHY W IPEAIH-
CBIBAeT BCTpeuarh MoOeauTeneil B BOWHE
HE BecelbeM, a MOXOPOHHOM mpolec-
cueit: «Yro ke TOorma TpoM mOOEIbI,
KaK HE I1CYaJIbHBbId IIOXOPOHHBIM ILIa4»
[11,c.95].

3HaunTEIbHOE BHUMAaHHE BOIPOCAM
BOWHBI YAESUT IIOJIKOBOJCL W MBICIIH-
tenb Cynb-y3st (544-496 o H. 3.), aBTOp
n3BecTHOTro Tpakrara «VIcKyccTBo BOWH-
HbI». B KOHTEKCTE HaIIero UCClel0BaHMs
OCHOBHOE 3HAYEHHUE €0 YUEHUsI CBOAUTCS
K craenyromeMy. Bo-nepBbix, CyHb-113bI
MOAYEPKUBAET BaKHOCTh BOWHBI («Bol-
Ha — JeJ0 Ype3BbIYalHOW Ba)KHOCTH
Ul TOCYZapcTBa, JEN0, ONpefessiomee
KU3HBb M cMepTh <...>» [16, c. 13]), HO
CUNTAeT ee BBIHYXICHHOW Mepoi Oopsb-
OBI, KOTOpas NMPHUMEHSETCSI B YCIIOBHSIX
HEBO3MO)XHOCTH JTOCTYDKEHHS JKEITaeMOTO
pe3yiapTaTa  MOJTUTHKO-IUIUIOMAaTHIECKH-
MU cpencTBamu. «Jlydmasi BoiiHa — pas-
PYIINTB IUIAHBI M CTPATETUH MPOTUBHUKA,
Ha BTOPOM MecTe — pa30UTh €ro CO03bl;
Ha CIIEIYIOLEeM MecTe — pa30UTh ero BO¥-
cka» [16, c. 19]. Bo-BTOophIX, MBICTUTETH
MOAYEPKUBAET CBSI3b AUILIOMATUU U BOEH-
HOTO JIeNla, PacCMaTpUBAET INEPErOBOPHI
C MHOCTPAHHBIMH IMPAaBUTEISIMUA U IINHU-
OHaX KaK BHUJABI JESATEIBHOCTH, IIEJb
KOTOPBIX — CO3JaTh YCIOBHUS JUISI BOGHHOM
nobensl. Punocod coeryer mpaBHTe-
JII0 BCTYINaTh B TIEPETOBOPHI C COCENIMH
W 3aKIoyarh coro3sl: «B MecTte, rae cxo-

JISITCSL TPaHUIBl Pa3IMYHBIX TOCYJapCTB,
cTapaiics co3iaBaTh JPY)KECKHE COIO3bD)
[16, c. 35]. Onmnako BOEHHBII ycmex
CyHb-113bl B 3HAUUTENBHON CTENEHU CBS-
3bIBaCT MMEHHO cO mimHoHamu: «PasBe-
JbIBaTEIIbHAS IEATEIBHOCTh — CaMasi Ba-
Hasl Ha BOIHE, U BCS apMusl [OJIaraeTcs Ha
Hee <...>» [16, c. 47]. [lomoGHBIM 00pa-
30M PacCyKIajHl O BOHHE M AWIUIOMATHH
aBTOPBI U JPYTMX BOCHHBIX COYMHEHWHA
BpemeH /Jlpesrero Kuras (Y-yser «Tpakrar
0 BOGHHOM HCKyccTBe» [17] v ap.).

IIpusnanue psaaom Meicnuteneit Jpes-
Hero KuTast BOMHBI Kak KpaifHero, BEIHYX-
JICHHOTO M HETYMaHHOTO CPE/ICTBA BHEIL-
et monutuku (Koudyuwmii, Jlao-13sl,
Mo-113b1 1 J1p.) 3aKIaIBIBAIO MPEANOCHLUI-
KU IS BBIPAOOTKH TEOPUH MUPHOTO COCY-
IIECTBOBAHMS TOCYAAPCTB, ITOCTAHOBKH
npoOneMsl M KyNbTHBALMK HIeH B chepe
oprann3anuy 3(¢GEeKTUBHOTO JUIIIOMATH-
YeCKOTO aIapara, MOATOTOBKH U JAesTeNb-
HOCTH CHEIHAaIbHBIX TOCYIapCTBEHHBIX
YMHOBHUKOB (AUIUIOMATHI), KOTOPBIE MOT-
11 ObI TPOo(h)eCCHOHANIBHO BECTH MEXK Ty Ha-
POIHBIE IEPETOBOPHI.

Hapsiny ¢ xonnenmueit «Mupoycrtpo-
uTenbHOi MoHapxum» B [peBHem Kurae
chopmupoBanach ~ TakkKe  KOHLEMIHS
«/luro» («paBHBIX TOCYZapCTBY»), IJIaB-
HBIM 00pa3oM OCHOBaHHAasi Ha WUAEAX
Jerm3Ma W jgaocu3Ma. SIpkmMm mpencra-
BUTEJIEM 3TOM IIKOJIBI OBUT JIETHCT XaHb
D3ii-y3or (280-233 rr. 10 H. 3.). Dwto-
cod BBIIETST JBAa BHOA MEXTrocynap-
CTBEHHBIX COI030B — [10 TOPU30HTAIIH U 1O
Beprukanu: «IlepBble HaMepeHbl 00benu-
HUTb c1albIX, YTOOBI HaIa aTh Ha OHOTO
CHJIBHOTO; @ BTOPBIE I0KA3bIBAIOT HEO0X0-
JUMOCTb CIIYyXKHTb CHUJIBHOMY BIIQJICHUIO,
4TOOBI HAaMaAaTh Ha cinabbiey [18, c. 252].
OH pa3rpaHn4MBacT BHEIIHIOIO U BHY-
TPCHHIOK MOJIMTUKY, YKa3blBas Ha WX
TECHYIO CBSI3b («ITOPSIIOK BO BHYTPECHHEM
YIpaBICHAN ¥ Ha OCHOBE JTOTO pelIain
BHeITHHe 1ena <...>» [18, c. 268]). [Ipu-
MeYaTeNbHO TO, 4TO (HUI0CO( BBIAENISACT
JMI@a, 3aeHCTBOBaHHBIC BO BHEILIHEMO-
JUTHYECKON JeATEeIbHOCTH, B OTAEINb-
HBIi BHJ TOCYIapCTBEHHBIX CIIy)Ka-
IIUX — «YMHOBHHUKOB I10 HAJAKUBAHHIO
COIO30B», WIH «YHHOBHHKOB-TIOCPEIHU-
koB» [18, c. 254].

Bricka3piBan Xaup ®O3U-11361 MBICITH
U OTHOCHTENIFHO OpTaHM3aIlH AUIUIOMA-
TUYECKOH JEeSTeNIbHOCTH, HAa WX OCHOBE
BHOCHJI TIPaBUTENIO COOTBETCTBYIOILHE
pEKOMEHIAINH. YUeHBI OTMeJal BO3-
MO)XHOCTh BEICHHS JHUIUIOMATHYECKUX
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CHOLIEHUH KaK 0co0oe IOJHOMOYME Ipa-
BUTESI, KOTOPOE OTAMYAET €T0 OT JIPYTHX
CaHOBHUKOB (YMHOBHHKOB): «CaHOBHH-
KM B TOCYAapCTBE HE MMEIOT IPUEMOB
y cebs1, <...> He UMEIOT CHOIICHHUH JIN4-
HOrO (I HHUX TIOJIE3HOTO) XapakTepa
<...>. He mepecsumaior (kak IpaBHUTEIH
pacnopspkeHHH ¢ 0COOBIMH Kypbepammu)
<...>» [18, c. 11-12]. HaTepecHBIMI
BBIIIAAT — TIPEOCTEPEKEHHUsT  OTHOCH-
TENIBHO HCIIOJBh30BAHUSI YNHOBHHUKOB BO
BHEIITHEN TOJIUTUKE, KOTOPBIE, KaK YKa3bl-
BAE€T MBICIMTENb, MOTYT INPENATCTBOBATH
TIPAaBUTENIO TOJTHOLEHHO OCYILECTBIATh
BHELIHHE CHOLIEHHS («IPENsATCTBOBATH
YYEHbIM U3 JAPYTUX KpaeB IPHUXOIUTH
K Hemy» [18, c. 145-146]), moryT mpe-
CJIEIOBaTh ~ COOCTBEHHBIE  KOPBICTHBIC
LeJIU TIpY Ha3HAUY€HWH HOCIOB: «YMHOB-
HUKM YCTPaWBalOT TaK, YTO KOBapHBIE
U QanbIUBBIE yYCHBIE CTAHOBSTCS
MMOCITAaHHUKaMHU YIENBHBIX KHS3eH, <...>
JoOuBarOTCA  TOro, 4ro (TIOCIAHHUKH,
MO/IKYTUICHHBIC YMHOBHHKAaMM) TOBOPST
B MX MOJb3y MPAaBUTENIO; TAHHO Tymas
0 YacTHOM (JIMYHOM), TOBOPAT O CBOEH
JESITENBHOCTH € TOCYAapPCTBEHHON TOUKH
3penus» [18, c. 172—-173]. Cpenu mpoue-
ro, GuUIocod CTOUT HA MO3UIUU HEBME-
[IaTebCTBA WHOCTPAHIIEB M IIOCIOB BO
BHYTpPEHHHE Jena rocygapcrea. «bymob
CTPOT B pedyax K IOCiIaM U3 HaJeKux
CTpaH», — 1oy4aer Gpuiaocod mpaBUTEI.
«Ecnu mHOCTpaHIIB! BIafeoT GorarcTea-
MH, BMEUIMBAIOTCS B IUIAHBI MPAaBUTEIS
U JieNla Hapoa», — 3TO MPU3HAK BO3MOXK-
Holi Tnbenu rocynapersa [18, c. 84, 223].

BeiBogbl. IlompiToxuBas, crnemyer
OTMETUTb, YTO HAMHU IPOAHAIH3HPOBA-
Hbl HE BCE, a TOJIBKO OCHOBHBIE MONHU-
TUKO-TIPaBOBBIE  TpakTathl  JlpeBHEro
Kuras. Ilpun 3TOM npoBeneHHBIN aHAIN3
TIO3BOJISIET CHIENIATh CIEAYIOIINE BHIBOIBI.
Bo-mepBbIX, MOIMTHKO-TIPABOBBIE COYH-
menns JlpeBrero Kwrast, mnpencrasiss
co00i1 yueHHs pa3nMYHBIX (UIOCOPCKUX
mKkon (KoH(YIHaHCTBO, JIETU3M U T. 1.),
SBJISIFOTCS. HEOJHOPOJHBIMUA B BOCIIPHS-
TUH UJIEU PABEHCTBA T'OCYAAPCTB, a TAKKE
B OTHOLICHHWU K BOMHE Kak K CpEICTBY
BeJeHUs BHelHed mnonutuku. Cyie-
CTBEHHOE BIIMSHHE Ha MHPOBOCIIPUSATHE
JIPEBHUX KUTAWUIEB M MX MPEICTABICHUS
0 MEXIYyHAapOAHBIX OTHOIICHUSX OKa-
3BIBANIM  KOHIENIs «MHUpPOyCTPOUTEINb-
HOW MOHapxum» Bo TiaBe c Kwurtaewm,
TOCIIOACTBYIOIIEE NPEACTABICHHE O pa3-
JeJICHN HApoJOB MHpa Ha KHUTaWIeB
U «BapBapoB». BO-BTOPBIX, MBICIHUTETN
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JpeBHero Kwuras Bblensuid BHELIHUE
CHOILIGHUS KaK OT/AEJIBHOE HAalpaslie-
HHE TOCYIapCTBEHHOM JESTEIbHOCTH,
a TaKXKe OAHUMH W3 IEPBBIX B MUPOBOU
MOJIUTUKO-TIPABOBOI  MBICIIM  OTMEYalu
CYIIECTBOBAHUE OTACIBHBIX YHHOBHUKOB
B cdepe BHEIIHUX CHOLICHHH (AUIIOMA-
TBI), KOTOPBIX Ha3bIBald «YHHOBHHUKAMH
10 HaJIAKUBAHUIO COIO30BY», «IMHOBHU-
KaMU-TIOCPEJHUKAaMI» W T. II., oOparia-
JIUCh K aHAIN3y MX JAEATEILHOCTH. XOTS
YUYCHBIC HE YAENSIM MHOIO BHHMAaHHSA
BOIIPOCAM OpraHM3aluy AUILNIOMaTHye-
CKOH JIeSTENbHOCTH, HO IOAYEPKUBAIIH
BOXHYIO DPOJb JAUIUIOMATOB B BEICHUH
TOCYJapCTBEHHBIX Jel. PexkomeHnauuu
U BBIBOIIBI MbIcuTener Jpesnero Kutas
B chepe OpraHH3aLUU JUILIOMATHYECKOH
JIeSITeIEHOCTH COCPEIOTOYMBAIOTCS TIpe-
HMMYILECTBEHHO BOKPYT TaKHX BOIIPO-
COB, Kak TpeOOBaHHMSA K KaHIHWIaTaM
u 0TOOp IMOCTIOB, UX KauyecTBa M YMEHHS,
MOBEJCHUE IIpH HWHOCTPAHHOM JBOpE,
3agaun ¥ QyHKuuH nocnos. Cpenu mpo-
4ero, B paboTax OTHeNbHBIX (uiocodoB
JpesHero Kuras aHaIM3UpyrOTCS BOIIPO-
Cbl OTHOLIEHHH MEXIy HpaBHUTEIEM, €ro
MOCJIaMH M JIPYTMMH YHHOBHUKAMH TIPH
OCYILIECTBJICHHUHM BHELIHUX CHOILICHUIA;
oOpariaercs BHUMaHUE Ha TO, YTO OT/IEIIb-
HBIE TOCY/IAPCTBEHHBIC YNHOBHUKU MOTYT
MPEMSTCTBOBATh PA3BUTHIO MTOTHOIIEHHO-
IO MEXTOCYIapCTBEHHOTO COTpyIHUYE-
CTBa; MOAHUMAETCS MpobiIeMa, KOTOPYIO
CEroJIHs OXapaKTepPHU30BaJl OBl KaK KOp-
PYILHUIO ¥ KOHQIMKT HHTEPECOB B AUILIO-
MaTH4ecKoil ciry)x0e (JacTHbIE HHTEPECHI
MIOCJIOB ¥l UHTEPECH] UX NpaBHUTENEH, TTO/-
Kyl TIOCJIOB, UX TaifHas JESTENbHOCTD);
B KOHTEKCTE IOCYIapCTBEHHOH Oe3omac-
HOCTH MIET pe4b O HEBMEUIATEJbCTBE
HMHOCTPAHHBIX JTUIUIOMAaTtoB BO BHYTPHUIO-
CyZapCcTBEHHBIE JETa U JIp.
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ITPUPOJA ITPABOBBIX MEXAHHNU3MOB OCYINECTBJIEHUA U
SAINUTHI BIAJEHUA KAK OCHOBA MOAEPHU3AIIUN NHCTUTYTA
BJAIAEHUSA B I'PAZXKIAHCKOM 3AKOHOIATEJIBCTBE YKPANHBI

HOausa ®PUJIOHOBA,
actiipaHT Kadeaphl rpakaaHcKoro mpasa Ne 2
HanumonansHOro 0puaMYecKoro yHuBepcuTeTa umeHu SIpocnasa Myaporo

AHHOTANUA

CTaThsi OCBSIIEHA KOMIUICKCHOMY HCCIIEOBAaHHIO ()eHOMEHA BIIAJICHHS II0 PUMCKOMY YaCTHOMY IIPaBy, @ TaKXkKe €0 COBPEMEH-
HBIX IOPUANYECKUX MOJIENEH B CTpaHaX 3aIlaAHOM TpaJHuIy YacTHOrO paBa. Ocoboe BHUMAaHUE yNeIsIeTCs aHAIU3Y MOIOKUTEIbHOM
3apyOeKHOIT IIPaKTHKH, B YACTHOCTH, UCCIICIOBAHBI OT/IC/IbHBIC TOJIOKEHHUS IPAXKIaHCKOTO 3aKOHOATENIbCTBA TAKUX FOCYAApPCTB, KaK
I'epmanust, @pannms, Monnosa. CrienaH BBIBOZ, YTO B ACHCTBYIOIIEM I'PaXKIaHCKOM 3aKOHOJATENbCTBE YKPAUHBI OTCYTCTBYET €U~
HBIIl MEXaHH3M OCYILECCTBICHUS U 3alUThI BaJeHUs. Ha 0CHOBaHMH [IPOBEICHHOTO HCCIEA0BAHMS C(HOPMHPOBAHBI 000CHOBAHHBIC
BBIBOZIBI O MECTE, 3HAYCHUH ¥ OCOOCHHOCTSX COBEPLICHCTBOBAHHS MOJCIH BIAJCHHS B JOKTPUHE IPAXKAAHCKOIO IpaBa YKPAUHBI B
KOHTEKCTE ero MpUOIIKEeHHs K MEXIyHapOIHBIM CTaH1apTaM u TpeboBaHuAM. Taxke 000CHOBBIBAETCS 11€1€C000pa3HOCTh odecre-
4eHUsI BBEACHUS HHCTUTYTA BIaJIeHUs B YKpauHe [0 aHanoruu ¢ I paxxpanckuM kogekcoM Mongossl 1 I'epmanun.

KitroueBble €J10Ba: HHCTUTYT BIIaJCHUS, peKOTU(HUKALNs, IPAXIAaHCKOE 3aKOHONATEIBCTBO YKPAHHbI, PUMCKOE YaCTHOE IIPaBo,
[UBIJINCTHYECKAsl JOKTPUHA, COBEPIICHCTBOBAHHE 3aKOHOATENILCTBA.

NATURE OF LEGAL MECHANISMS OF THE DEFENSIO AS THE BASIS OF MODERNIZATION
OF THE POSSESSION IN CIVIL LEGISLATION OF UKRAINE

Tuliia FILONOVA,
Postgraduate Student at the Department of Civil Law Ne 2
of Yaroslav Mudryi National Law University

SUMMARY

The paper is dedicated to a comprehensive study of the phenomenon of possession. under Roman private law, as well as its
modern legal models in the countries of the Western tradition of private law. Particular attention is paid to the analysis of a positive
foreign practices, inter alia, separate provisions of civil law practice, namely the governments of such countries as Germany, France,
and Moldova. It is concluded that in the current civil legislation of Ukraine there is no single mechanism for the implementation
and protection of possession. The author pays special attention to the analysis of positive foreign practice, on the basis of which the
grounded conclusions about the place, importance and peculiarities of development of the possession in the doctrine of civil law
of Ukraine in the context of its approximation to international standards and requirements are formed. The author substantiates the
feasibility of ensuring the introduction of possession. in Ukraine by analogy with the Civil Code of Moldova and Germany.

Key words: possession, recodification, civil law of Ukraine, Roman private law, civilised doctrine, legislation development.

ITocranoBka mpo6Jembl. B cospe-
MEHHBIX YCJIOBHUSX Ha TEPPUTOPUH YKpa-
HHBl IPOMCXOAMUT IPOIECC KA4EeCTBEH-
HBIX 3aKOHO/IATEIBHBIX TpaHC(OopManui,
MIPU3BaHHBIA B INEPBYIO OYEpEnb COIIIa-
COBaTh pEaJud IPaBOBOH IEHCTBUTEID-
HOCTH C HOpPMaMH JEHCTBYIOLIETO 3aKO-
HozarenbecTBa. B 3TOM KoHTEKeTe ocoboe
BHMMaHHE OOpallaloT Ha  BOINPOCHI,
CBSI3aHHBIE C OTHOLICHHAMH COOCTBEH-
HOCTH, KOTOpPBIC JOJDKHBI O0ECIIeUUBATh
SKOHOMHMYECKYI0  CTaOMIBHOCTh  KakK
PAOOBBIX TpaK[aH, TaK U TOCYIapcTBa
B IENOM. AHanmu3 nonokeHuil I'pakman-
CKOTO KOZIeKCa YKpaWHBI U APYTHX HOPM
JIEMCTBYIOIETO 3aKOHOAATENbCTBA JAET
OCHOBAHUS YTBEPXK/IATh, YTO ceifuac MoXk-
HO TOBOPUTH O IIPaBOBOI HEONpE/ENeH-
HOCTH TpUPOABI BIAAEHHS. YKa3aHHOE
00CTOSTENILCTBO NPUBOJUT K TPYJHOCTIM

B IPaBOTNIOHUMAaHKH H [TPAaBOIPHMEHEHHH,
U, KaK CJIC/ICTBUE, K OTCYTCTBHIO SAUHOTO
MOJIXOla K PELICHHI0 CIIOpOB B Cyneo-
HOM TIOpsiiKe U (DOPMHPOBAHUIO pPa3BET-
BIICHHOH Cy/1eOHOIl NMpakTHKU IpHUMEHe-
HUA TOJNOKeHUH [paxcIaHcKoro kozpekca
YkpauHbI B yKa3zaHHOU cdepe.
AKTyaJIbHOCTh  TeMBbI  HCCJI€0-
BaHUS TIOATBEPXKAAETCS COBPEMEHHBI-
MH  pedOPMAIMOHHBIMH TEHJCHIMAMHU
B 00JIaCTH TPaXXAaHCKOTO 3aKOHOJATEIIb-
ctBa. [locranoBnennem Kabunera Munu-
cTpoB Ykpamusl ot 17 mioms 2019 r
Ne 650 «O co3manun paboueii rpymIb 1O
pexonudukanun (0OHOBICHUIO) Tpak-
JIAHCKOTO 3aKOHOJIAaTeNIbCTBA YKPAHHBD)
[1] nauara komIuieKcHass paboTa Haj
npoleccaMy Ka4eCTBEHHBIX U COJepiKa-
TENBHBIX TPaHCHOPMALMH TPaXKIAHCKOTO
3aKOHOJATeIbCTBa YKpauHbl IO IpHBe-

JICHUIO €TO B COOTBETCTBUE C MHUPOBBIMHU
TEHICHIUSAMH Pa3BUTHS YACTHOTO IPaBa.
K Beayumm HampaBlieHUsIM paboThI 3TOTO
KOHCYJIBTaTHBHO-COBEIIAaTeIFHOTO  Opra-
Ha II0Ka OTHECEHBI BOIPOCHI Pa3pabOTKH
3aKOHOINPOEKTOB II0 COBEPIIECHCTBOBA-
HUIO YacTHOMPABOBOIO PEryIHPOBaHUS,
rme ocoboe BHUMAHHE JOJKHO OBITh
yIeJIeHO UHCTUTYTY Bianenus. CremoBa-
TEJIbHO, OMpPEeNICHHAs] TeMaThKa CTaThbu
MOJy4aeT HOBOE WM3MEpeHHe U Tpelyer
JIOTIOJIHUTEbHBIX HAyYHBIX KCCIIE0BaA-
HUH.

Cocrosinue wucciaegopanusa. Hayd-
HBIl aHanM3 MPOOJIEMBbl ONpeNeICHUS
MPABOBOM  MPHUPOABI  BIAJACHHS IPO-
BOAWIICS  MHOTMMH  CIIELMAJINCTAMU
B 00JIaCTH PHMCKOTO IIpaBa, Cpemd HHX
CTOMT OTMETUTh TAaKHX YYEHBIX, Kak:
M. Baprouek, 1O. bapon, JI. Bunmeiin,
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I HepuOypr, [. Hoxnes, P. Wepwuwr,
A. Kocapes, C. Mypomuesa, 1. Hosui-
kuif, WM. Iloxposckuii, ®.K. CaBunbu,
B. XBocToB 1 1p.

BOHpOCLI, CBA3aHHBIC C  HHCTH-
TYyTOM  BJIQICHUA, OBLIH npeaAMEeTOM
Hay4YHBIX I/ICC.IICI[OBaHI/Iﬁ OTCYCCTBCH-

HBIX W 3apyOeXHBIX YYCHBIX-IIHBUIIN-
CTOB, cpeau KoTopelx M. bparmnckwi,
E. BacekoBckuil, B. Butpsaxckuii,
A. BenemukroB, JI. T'enxun, A. [3epa,
K. Kasenun, H. Ky3nenosa, P. Maiina-
Huk, [JI. Meiiep, K. HeBomun, K. IToGe-
noHocueB, C. [Torpe6Hoi, A. TTonomnpu-
ropa, B. Cumnaiickuii, U. Cesprokosa,
K. Cxnosckuii, E. Cyxanos, E. Xaputo-
HOB, A. Xapuenko, B. Lropa, K. [Ilaxna-
3apsiH, S. lleBuenxo, I. HlepmeneBuu
u gap. OmgHako, HECMOTpS Ha HaJlIUdue
OOJIBIIOTO KOJIMYECTBA ITyONUKanuii o
HccreyeMoil mpoOieMaTHke, IpaBoOBast
MpHUpONia WHCTUTYTA BIIAJICHHUS BCE elle
OCTaeTcsl HEOIpENeNeHHOH u  Tpedyer
JIOTIOJTHUTENBHBIX HAy4YHBIX pPa3paboOTOK
B KOHTEKCTE peaiiii Halllero BpeMEHH.

Ieabio u 3aaa4yeii cTaTby sBIACTCS
MIPOBE/ICHNE KOMIUIEKCHOTO HCCIIE0Ba-
HU (peHOMEHa BIIA/ICHUS IO PUMCKOMY
YaCTHOMY IIPaBy, a TAKKe €ro COBPEMEH-
HBIX IOPUAMYECKUX MOJeNell B CTpaHax
3amaJHONH  TPaguIMU YacTHOTO IIpaBa
U fanbHeimero GopMupoBaHus 000-
CHOBaHHBIX BBIBOJIOB O MECTE€, 3HAYCHUH
U OCOOCHHOCTSIX COBEPIIEHCTBOBAHUS
KOHCTPYKLIMM BJAJeHUS B JOKTPHUHE
IPaKIaHCKOTO NpaBa YKPauHbI B KOHTEK-
CTe ero HpHOMMKEHHS K MEXyHapo.-
HBIM CTaHJapTaM U TpeOOBaHMAM B 3TOH
chepe.

H3no:xkeHne OCHOBHOIO MarepHa-
Ja. IHCTUTYT BIafieHHs SBISICTCS OTHUM
W3 CIOXHBIX B TPAXJAHCKOM MpaBe, a
€ro TmpaBoBas IPHPOAA CTAaHOBHJIACH
MPEAMETOM OXXHBJICHHBIX JIUCKYCCHH,
KOTOpBIC BO3HHMKAIM MEXAy IpercTa-
BUTENSIMH HAay4YHBIX IIKOJI CO BpEeMeH
Hpesnero Puma. s ¢dopmupoBaHus
IIPEJICTABICHUS O CYLIHOCTH U MEXaHU3-
M€ 3alIUThl BIAJCHUS, ONPEICICHHUs ero
MecTa B IMBHJIMCTHYECKOH JOKTpHUHE
nesnecooOpa3Ho obpalieHue K HCTOpH-
KO-TIPaBOBBIM IO3UIIMAM €ro TreHe3Hca.
VccnenoBaHue HCTOPUYECKOTO Tpoliecca
(bopMHpOBaHUS YKa3aHHOTO HMHCTHUTYTA,
a TakXKe OIpEJeNICHHE €r0 XapaKTepHBIX
4epT W OCOOEHHOCTEH IO3BOJIUT Ompe-
JIeTUTh HEeOOXOIUMBIE COCTaBISIOIINE
COJICPIKaHMUsI COOTBETCTBYIOIINX IIPaBO-
OTHOUICHWI M  PaCKPBITh IPAaBOBYIO

NPUPO/Yy BJIAJICHUS Yepe3 MpPU3MY ero
ctaHoBieHUsl. OOOCHOBaHHBIM MPEJICTaB-
JSIeTCsl TIPOBEACHHUE aHaNIn3a HOPM pPHM-
CKOr0 YaCTHOTO IpaBa, KOTOPBIMHU periia-
MEHTHPOBAHBl HCCIIEyeMbleé B CTaThe
OTHOILCHUS BiaJcHUA. Tak, B PUMCKOM
TIpaBe BhIJICITICHBI IBE KATCTOPHH BIIA/ICITb-
IIeB Bemy: 1) BIajgenbIbl, KOTOPBIE code-
Tamu (akTHIecKoe OONaJaHue BEUIbI0
¢ BoJel BiameTh AN ceds; 2) HMpoCTbIe
nepxarenu (detentio).

CTOMT OTMETUTb, YTO BIajENel IO
PUMCKOMY TMpaBy (aKTHYECKH DPean30-
BbIBAJI IMYHOE OTHOILICHHUE K BELIH, a Blla-
JIeHUe, B KOTOPOM HaOJII0aI0Cch coueTa-
Hue “corpus” (hakTuyeckoe oOnamaHue)
¢ “animus” (BoJisl BIAETh BEIbIO), 000-
3HA4YaJIOCh TEPMHUHOM “‘possessio civilis”.
Kpome TOrO, B TEpMHUHOJIOTUH BBIIEIS-
JIOCh JIOTIONIHUTENIBHO «IIPOCTOE COJep-
KaHue» — “naturalis possessio”, KoTo-
poOe  XapakTepU30BaJl0 HCKIIOUUTEIBHO
(akTHyeckoe MarepuaibHOE O0JaaHue
BelIblo, U BiajgeHne “ad usucapionem”,
KOTOpPBbIM  0003Ha4anoch J0OpPOCOBECT-
HOE BIIAJICHUE I10 NPU3HAKAM JaBHOCTH
[2, c. 184-185]. CymectBoBaHue BOJIU
Bragenus (“animus”) He TpebOBaIO
0c00bIX (hOpPM TIPOSIBIICHUS M MOATBEPIK-
JICHUSI, YYUTBIBas HEMOCPEICTBCHHYIO
CB3b C (haKTOM BIAJCHUS, IOATBEPIXK-
natomM ee Hammuue [3, c. 108]. IIpo-
CTBIC JEpXKaTeld B PUMCKOM MpaBe He
BJIaJICJTH BEMIBIO “‘Suo animo” (OT cBOero
uMmeHn). Peanuzaums BiajeHHS IPOUC-
XOJHJIa UCKITIOUNTENbHO “alieno nomine”
(OT YyXOro WMEHH), 4YTO, MO OOIIEeMy
MPaBHIIYy, OIPENENSUIOCh KaK “possessio
naturalis” (npupoanoe BJIaJICHUE)
[4, c. 105]. A. babaeB mogyepKUBaET, 4TO
JIETEHTOp (AeprkaTenb) UMEET BOJIO BIa-
JIETh BEIIBIO, OJJHAKO HE OT CBOETrO, a OT
qy»XO0ro uMeHH [5, c. 209].

HeoOxomuMo OTMETHTH, YTO BIIaje-
HHE MOPHOOPETAIOCh HCKIFOYUTEIBHO
B CIIy4asiX COYETAHHS JBYX COCTABIISIO-
mmx: “corpus” um “animus”. IIpuBenen-
HBIIl Te3HuC moATBEpXKIaeTcsd O0Iens-
BECTHOI (opmyioii: «Msl BcTynmaeM BO
BIIaJIeHHEe KaK (M3MYECKH, TaK W BOJEH,
U HUKOTJIA OTAEIBHO — TOJIBKO BOJICH MM
¢busnuecku» (“Et apiscimur possessionem
corpore et animo, neque per se animo
aut per se corpore”) [6, c. 417]. dannoe
TIOJIOKEHKE TTOATBEPIKAACTCS M MpecTa-
BHUTEJISIMH JTOKTPUHBI, Tak, K. CKIIOBCKUIt
OTMEYAeT, YTO B PUMCKOM IpaBe BIajie-
HHE OINPEACIISUIOCh KaKk 00eCeYeHHOE OT
MOCTOPOHHET0 BMeEIIATENIbCTBA  (DaKTH-

4YeCKOoe TOCIOJCTBO HaJ| BELIbIO OIpesie-
JICHHOTO JIMIIA, COEJANHEHHOE C Hamepe-
HUeM BraieTh ero (“corpus” u “animus”)
[7, c. 403]. Bnanenue coxpaHsieTcss Ha
BCE BpeMs CyLIECTBOBAHHS JIBYX YKa3aH-
HBIX B3aMMOCBS3aHHBIX COCTaBJISFOLINX
U TpeKpamaeTcs ¢ IoTepel OTHOro u3
Hux. CremyeT MOAYEpPKHYTh, YTO MOTEPS
TaKOro AJIEMEHTA, KaK (hakTHiIeckoe obma-
JTaHWe BemIbio (“corpus”), JOIKHA Xapak-
TEPH30BATHCS UTUTENIBHBIM  JTHIIICHHEM
BO3MO)KHOCTH JIMLIA BIUSATH HA BEIlb.
Takum oOpa3om, B ciydae BpEeMEHHOIT
moTepu ‘“‘corpus” JIMLO OCTaBaJIOCh BIa-
nenbreM Bery. C. CHHUIIBIH OTMEYacT,
YTO PHMCKHE IOPHUCTHIL, 0OyclaBiuBas
TaKyl0 CTPYKTYpY BIaJCHHS, OCTABIAIOT
MHOTO COMHEHHH OTHOCHTEJBHO YHH-
BEPCaJIbHOTO NMOHMMAHUS KaXJOro U3 ee
JNIEMEHTOB. YUEHBIH 00OOIIMII ITOIXOABI
PHMCKHX FOPUCTOB K 3TOH HpoOiemaTu-
K€ W paCIpeieNiiil UX HAa TPH TPYIIIbL:
1) TOMUHHPYIOLIMM BBICTYIAET 3HAYCHHE
“animus” (Bonm); 2) 3HAYCHUE MPUOO-
peraer “corpus” (¢pusmyeckoe oOmana-
HUe); 3) a1eMeHTHl “animus” u “corpus”
MpU3HAIOTCA pPaBHO3HAYHBIMU [8, c. 79].
Bo II Beke H. 3. TOCIOACTBYIOLIUM IpHU-
3HABAJICS TOAXO[, e MPU3HAKOM, IOJ-
TBEP)KAAIOIIMM  BIIAJICHHE,  SBISJIOCH
HayM4ne cBOOOIBI — “solo animo” (ToJb-
KO BOJEH), KOTOPYIO MOIEP>KUBATH
TaKHe U3BECTHBIC FOPUCTHI, Kak Mapiies,
Omman, [Tanuanan. B III Beke H. 3. mpe-
MMYIIECTBO BJaJeHHs “‘animo” (BOJN)
paccMaTpHBaloOCh Kak MCKIIOUEHUE, TOT-
I1a KaK “‘corpore” (TenecHoe) cTajo oduie-
NPU3HAHHBIM NIpaBuiIoM. Bapuanuu non-
XOZI0B K 3HAYEHHIO 3JIEMEHTOB BIAJCHHS
3aBHCENIH HETOCPEACTBEHHO OT COLUAIIb-
HO-9KOHOMHUYECKHUX U3MEHEHHH.
Obparasich K 3alIMTe MpaBa Biaje-
HHS B PUMCKOM IIpaBe, CTOMT OTMETHTb,
9TO B OCHOBHOM OHA PEaJIM30BBIBANIACH
MyTEM MPOM3BEACHHBIX MIPETOPOM MOCEC-
copHbIX uHTepaukToB [9, c. 14]. Taxk,
JIPEBHEPUMCKHUMH FOPHCTaMHU ObLIa CO3-
JIaHa JI0CTaTOYHO pa3BETBIICHHAS CHCTEMA
JICUCTBEHHBIX MOCECCOPHBIX HHTEPANK-
TOB, C IOMOII[BIO KOTOPBIX M OCYIECTBIIS-
Jachk yka3aHHas 3amura. LlenecooOpa3Ho
OTMETHTb, YTO HMHTEPAMKTHBIN Ipolecc
3aIIUTHl BIAJACHUS OMNPENEIsUl MOPSIOK
MPOLECCYANbHBIX JCHCTBUH, KOTOPBIE
ObUTH TMOYTH AHAJOTMYHBIMU OOBIYHOMY
(MCKOBOMY ) TIPOIIECCY, OTHAKO UMEI YIIPO-
[ICHHYIO BHEIIHIOW (opMy U OBLIT JIHILICH
HEKOTOpBIX (hopmanbHOcTei [10, c. 411].
OTMeTHM, YTO BCE PHUMCKHE ITOCECCOop-



Hble MHTepIUKTHI M. Bapromek pasuesnsit
Ha TPH IPYIIIBL:

1) UWHTEpIUKTBl  3alpPETUTENIbHbIE
(“interdicta prohibitoria”), KoTopbie ObLTI
HAaIpaBJICHBI Ha 3aIUTY CyLIECTBYIOIIETO
BJIaJICHUS OT HAPYIICHUH, C LIENbIO TIpece-
YEHMsI HEIPAaBOMEPHBIX JICHCTBUN U IOCS-
raTeabCTB TPETHHUX JIHMI] Ha BIIa/ICHHE,

2) MHTEPIUKTHI BOCCTAHOBUTCIHHBIC
(“interdicta restitutoria”) wuMenu ueNb
BOCCTAHOBIICHHSI TIOTEPSHHOTO  BIiaJie-
HHS M BO3Bpara 00BbEKTa BIIAJICHUS JIUILY,
KOTOpOE €ro IoTepsuIo;

3)  HMHTEPOMKTHI  NPEAbSIBICHHS
(“interdicta exhibitoria”) B mnpukazHOM
NOpsiAKe 00S3BIBAIN ONPEIETICHHOE JIMLO
NpeIbsBUTH BELIb WM IPUBECTH CBUJIE-
Tesel B ey (eciu HeoOX0auMOo ObLITO TTPH-
3HATh TIOCECCOPHBIIT XapaKTep UHTEPANK-
ta “adipiscendae possessionis”) [6,¢. 156].
VICKIIOYNTENBHO BIaJICHYCCKUMH HHTEP-
nukramu Obutd: 1) “interdicta retinendae
possessionis” (HampaBlIeHHBIE Ha COXpa-
HEHHE  CYLIECTBYIOLIErO  BIJIAJICHUS)
2) “interdicta recuperandae possessionis”
(HampaBleHHBIE Ha BO3BpAllEHHE IOTe-
PSIHHOTO BIIAJICHHS).

3HaAKOBBIM SBJISIETCS TO, YTO, COIVIAC-
HO PUMCKOMY IIpaBy, MOJA HOCECCOPHYIO
MHTEPIUKTHYIO 3aIlUTy IO/IaJano Blia-
JICHHE, KOTOPO€ PpeajM30BbIBATIOCH OT
cBoero mMeHu (“‘suo nomine”), ¥ HEKO-
TOpbIC BHIbBI BIQJICHUS OT YY)KOr0 HMe-
HU (“alieno nomine”), a uMeHHo: 1) Bia-
JICHHE KPEeJUTOpa IO 3aJI0Ty, B KOTOPOM
3ajiorojeprkareib 00s3aH BEPHYTh BEllb,
KOTOpas HaxOAWIach B €r0 BPEMEHHOM
BJIa/ICHNH, OJJHOBPEMEHHO C YIIaToii 00e-
CIIEYEHHOT'O 3aJI0rOM JI0JIra; 2) BiaJeHue
CeKBecTpa, Iae cexBecTpoM (“‘sequester”)
BBICTYTIAJIO JIMLIO, OJy4YHBIIIEE OT CTOPOH
CIIOpa WX CyAbH CIIOPHYIO BEllb Ha Xpa-
Herne. OOpeTeHne TaKuM JIMIIOM CTaTyca
JiepoKaressl WM BIajeNblia 3aBHCENI0 OT
3a4MCIICHHS BPEMCHH BJIaJICHUSI CEKBECTO-
pa Belbio 0 CPOKa JaBHOCTH CTOPOHBI,
KOTOpO# OBUT BEIMTpaH criop; 3) Biaje-
HUe npekapucrta (“precario accipiens”) —
BJIa/ICHHE JIMIA, KOTOPOE II0 COOCTBEH-
HOH npock0e Mony4yaeT oT JpYyroro Juia
(“precario dans”) Beuip B Ge3B03Me3IHOE
BpPEMEHHOE MOJIb30BAaHUE U COJEpIKaHHE
no 3ampoca “precario dans” mo Bo3Bpary
Beuu (“precarium”); 4) BnageHue smpu-
TeBra M cynepduumapus. [lox mpaBom
smpurensuca (“ius emphyteusis”) pac-
CMaTpHBAJIOCh BEIIHOE HACJIEACTBEHHOE
JIOJITOCPOYHOE TIPABO BIIAJICHUS] U IOJNb-
30BaHMsl 3EMJISIHBIM YYaCTKOM, KOTOPBIi

yale BCEro MCIOJb30BaJICA MO CEIIbCKO-
XO3SIUCTBEHHOMY Has3HaueHHto. [IpaBo
cynepounus (“superficies”) — BelIHOE
HACJIEJCTBEHHOE  IIPaBO  pa3MellaTh
B TEYEHHE MJIMTEIBHOTO BPEMEHH Ha
qy)KOH 3eMJIe 3[JaHHe WIH COOPYKCHHE,
KOTOpO€ MpPEeAyCMAaTpHBaJO TAKXKe BO3-
MOKHOCTB II€pEe/IaBaTh 9TO BIAZCHUE IPY-
TUM JIUIaM (B BHIE OTUYXICHHS H TIepe-
Jagu B 3ai10r) [3, c. 508].

CTOUT OTMETHTB, YTO MMEHHO PHM-
CKOE YacTHOEe TIpaBo c(OpMHUPOBAIIO
Tpuaxy IpaB Ha BEIH, COCTABIIIIOLIUMU
KOTOpOI#i CTau BiajieHue, COOCTBEHHOCTh
W [IpaBa Ha 4y»ue Belu. Biasenue B Ben-
HoM mipaBe J[peBHero Puma paccmarpusa-
JIOCh KaK €ro MHCTUTYT, OJHOBPEMEHHO
BBIACISUIOCH B 3JIEMEHTaX (PyHKIMOHU-
POBaHHS CMEXHBIX HHCTUTYTOB BEIIHOTO
mpaBa — IpaBa COOCTBEHHOCTH W IIpaBa
Ha JyXue Bemu. Takoe sSBIEHHE CBS3HI-
BaeTCs C TE€M, YTO BCE MHCTHUTYTHI BEIll-
HOTO IpaBa 10 CBOEH MpPaBOBOM NMpHpoOJE
UMEIOT Ty WJIM HHYIO CTEIICHb FOCIIOACTBA
(Bmactu) cyObeKkTa Haja Bellblo. MOXKHO
KOHCTaTHPOBaTh, YTO PHMCKHMH IOpH-
cTamu pa3paboTaHa CJIOKHAs CHCTEMa
3aIIUTHI BIIaJICHN, KOTOpas cTaia ¢yHnaa-
MEHTOM JJIs JaNbHEHIIe KOHKPETU3allul
U YCOBEPIIEHCTBOBAHUS MHCTUTYTa BIIa-
JIeHUsI U 00eCIIeueHus ero MoCecCOpPHOM
3aIIUTHl B PABOMOPSIKaX OOJBIIMHCTBA
COBPEMEHHBIX CTPaH.

B pamxax rccrieroBaHus 3aIUTH Ba-
JIEHUs [1eIecoo0pa3Ho 00paTHTh BHUMA-
HHE Ha OJMH M3 CaMbIX JMCKYCCHOHHBIX
BOIIPOCOB, O0CYXJaeMbIX IPEICTaBHTE-
JSIMH JIOKTPHHBI, a UMEHHO: «Bnanenue
HEoOX0MMO paccMaTpUBaTh Kak IPaBoO
i kak paxr?». [Ipu paccMoTpeHun Bia-
JICHUsI KaK MpaBa, MOJIeKAILEero 3aluTe,
BO3HHUKAET HEOOXOAMMOCTD OIpE/eICHHs
€r0 CYIIHOCTH M COOTHOIIEHHS C IIPaBOM
COOCTBEHHOCTH M BEUIHBIMH IPaBaMH
Ha 4YyXoe HMyIiecTBo. PaccMorpenue
BIIAJICHUS] B KadecTBe (haKkTa BBI3BIBACT
COMHEHHS B OINPaBAaHHOCTH OCHOBAaHMIA
3alIUTHl PUMCKAM TPaBOM (HaKTHIECKO-
ro cocTosHHuA. VIMEHHO MONIBITKH HaWTH
OTBET HA YKa3aHHBIH BONPOC CTAJM JIBU-
Kymeil cuinoit BosHukHOBeHUs B XIX B.
pasnuuHbIX Teopuil. Tak, ocHoBaTenem
BCEX COBPEMEHHBIX TEOPHH O 3aliuTe
rnanenus npusHaercs D.K. CaBunbny,
KOTOpBIi B cBoeil paborte «IIpaBo Bia-
nenus» (1803 1) ompenmenwi, 4To Bia-
NeHne sBIsieTcsl (akToM, a HapylIeHHe
BIIAJICHUSI SBJSIETCS HACHWIIMEM IIPOTHB
mmgHoctH [11, c. 203]. He momnepxu-
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Basi cyObekTuBHYy0 Teoputo @.K. CaBu-
HbH, I. VlepuHT BBIABUHYI U 00OCHOBAI
COOCTBEHHYIO «OOBEKTHBHYIO» TEOPHIO,
CYThb KOTOPOM 3aKitodanach B TOM, 4TO
B OOJIBIIMHCTBE CIIy4aeB OJIUH YEJIOBEK
SIBIISIETCSL BIAJEIbIIEM U COOCTBEHHHKOM
OIHOBPEMEHHO, TI03TOMY IPE3IOMHUPYET-
Csl, 4TO BIIAJIENIEI] BEIIN SBISIETCS OJHO-
BPEMEHHO €€ COOCTBEHHHKOM, ITOKa HeE
Oynmet mokazaHo obOparHoe. [1o 3Toif Teo-
pUM 3amuTa BIAJCHUSI OCYIIECTBISIETCS
C LEIbI0 O00ECIEUCHUs] KOMIUICKCHOCTH
3aIIUThl COOCTBEHHOCTH. B cBOlO oOue-
penb, ©.K. CaBuHbBHM CBS3BIBAI BO3MOX-
HOCTb 3aIlUTHI BIAJCHUS C LIENbIO 3ampe-
Ta Hacuus [12, c. 65]. B ropunnueckoit
JUTEpaType MOXKHO BBIACIUTH TPHU IVIaB-
HbIE€ TEOPUU OTHOCUTEIHHO IPUPOABI
BrajgeHnsi. CTOPOHHUKH HEpBON TEOpHH,
HeMmenkue ydensle P. Mepunr, JI. Ennex-
uepyc, @. Iomnok, cunranu, 4To Blajge-
HHUE — 3TO MpaBo. VX B3B! OAIEepIKa-
HBI TAKAMH POCCHICKHMH YYEHBIMH, KaK
C. MypomueB, K. Annenkon, 0. I'am-
6apoB, K. Kasemun, K. Komokonbies,
I1. denspos, I Illepmenesuy, . loxnes,
A. Konosanos, A. Pynoksac, JI. Bacunes-
ckas, B. XBocToB u Ap. YueHsle — mpen-
craButenu Bropoit Teopum: lO. bapow,
K. bpync, b. Bunmmreitn, 1. Vrep,
u poccuiickue muBmwIMCTEL K. MuTio-
kxoB, U. IlokpoBckuit, E. BacbkoBckuii,
H. Bapanunos, [I. Meiiep, K. HeBonum,
W. Hosunxkwuii, K. Cxmoscknii, E. Cyxa-
HoB, K. IloGenoHocneB u np., mozmuep-
JKalld MHEHHE, YTO BIIAJCHHUE SBIAETCS
¢daxrom. Brocnencteum mnpencraBUTENN
tpetbet Teopun, @.K. CaBunby, E. 'anc
u I Ilyxrta, npy HaNUYUK Pa3IUYHbBIX IO~
XOJIOB TPHIILUIU K OJHOMY BBIBOJY O TOM,
YTO BJIQJICHUE SIBIISICTCS HE3aBHCUMBIM OT
mpaBa COOCTBEHHOCTH U CaMOCTOSITEIIb-
HBIM, OJHOBPEMEHHO HMEeT IpPHU3HAKI
KakK (paKTHYECKUX, TaK U MPABOBBIX OTHO-
menuii. OqHako, kak otMedaet P. MepuHr,
B3wsiael @.K. CaBuHBHM MEHSIOTCS, M OH
MTOCTENEHHO MPUXOAUT K MHEHHIO, YTO
Ipupoza BilaneHus sBugercs (akruue-
ckoii [13, c. 27].

B oreuecTBeHHOW IOKTpUHE TIpak-
JAHCKOTO TMpaBa B3MISABl YYEHBIX O
IOPUIUUECKON MNpupojae BIAAEHHUS Tak-
ke pasgemmuck. B. Liopa ormeuaer,
YTO BIAJCHUE HE SBISIETCS MPABOM,
HECMOTpSI Ha 3aKpemeHHylo B [pax-
TAHCKOM KOZIeKCe YKpauHbI KOHCTPYK-
LOUIO «IIPaBO BIAJCHUS Uy)>KUM HMYIIe-
CTBOM». YUCHBIH OTMEUAEeT, YTO BIIAJICHHUE
MOXXET BO3HHKATh IO MOBOXY OECXO3HOI
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e (ct. 335 I'pakgaHCKOro Kouekca
(manee — I'K)), B cimy4yae mproOpereHus
HMYILECTBA y JIMLA, KOTOPOE HE HMEIIO
npaBa COOCTBEHHOCTH Ha HEro, M, Kak
CJIEICTBUE, HE MMEIO IpaBa €ro OT4yxk-
JlaTh, @ YCTAaHOBUTh, KOMY HMPHHAJIC)KUT
9TO MMYIIECTBO, HEBO3MOXHO. [loaTomy
qyKAM I[eJIeCO00pa3HO NMPU3HABATH NMY-
IIECTBO, MIPUHAUICKAIIEE IPYTOMY JIUILY,
a He Biagenbily. Takum oOpasoMm, cam
¢axT BrageHus OyeT MOATBEP)KAATh €ro
CYILIECTBOBAaHUE, HE3aBHCHMO OT HaJU-
4yus y Biajelblia 1paBa COOCTBEHHOCTH
Ha IpenMeT BiajaeHus. B cBoro ouepens,
BJIaICHUE HMYILECTBOM OCHOBBIBAETCS
Ha OIpE/CNICHHOM TNpaBe, 3aIlUIIAeTCs
crocobamu, TPEIyCMOTPEHHBIMU  JIeH-
CTBYIOIIUM  3aKOHOJATENbCTBOM  YKpa-
WHBI, TO3TOMY B CHCLHUAJIBHON 3allUTe
He Hyxnaercsa. OZHOBPEMEHHO Y4YEHBII
MPUXOIUT K BBEIBOXLY, YTO aOCOJIOTH3H-
poBaTh MpaBO BIAJCHUS HEBO3MOXKHO,
ITOCKOJIBKY OHO SIBIISIETCSI TIPOM3BOTHBIM
OT IpaBa COOCTBEHHOCTH, M IIPENOCTaB-
JISTh €My CaMOCTOSITEJIBHOCTh B COBpE-
MEHHBIX YCJIOBHMSAX JOCTaTOYHO CJIOXHO
[14, c. 53]. IlpuBeneHHyIO MO3ULHUIO
nonaepxxkuBaeT P. Maiinanuk, mnomuep-
KHBas, 4YTO HAa COBPEMEHHOM JTale pas-
BUTHSl TPAXKJAHCKOTO 3aKOHOJATENILCTBA
VKpauHBl U TPAKTHKH €ro MPUMEHEHHS
MpaKTHYECKasi MOTPeOHOCTh B 3aKperuie-
HUM CaMOCTOSTENFHOTO BEIIHOTO TIpa-
Ba BIAJEHHs OTCyTcTByeT [15, c. 687].
[lo MHeHHWIO y4YeHOTro, OTAEJEeHHE BIla-
JICHUS MOXKET IPUBECTH K CEpbe3HBIM
CHCTEMHBIX IPOTHBOPEUUSIM B JEHCTBY-
IOIIEM TPaXIaHCKOM 3aKOHOJATENIbCTBE
[15, c. 689]. B 10 %e BpeMs MmpHU3HAHHE
BIaJICHUS B KauyeCTBE CaMOCTOSTEIIb-
HOM (opMBI NMPUCBOCHMS BELIM NPEIO-
npeaesieT HeoOXOAUMOCTh 3aKPETIICHUS
B I'K Ykpaunbl 0OHOBIICHHO# 1eUHULIAH
MOHATHS «BIAJEHHWE», UYTO IIOPOXKAAET
OTIpeieNICHHBIE TIPABOBBIC IOCIEACTBUS
(mpe3ymmniys coOOCTBEHHOCTH; OOpeTeHne
mmpaBa COOCTBEHHOCTH Ha IUTOJBI BEIlH,
€CIIM BIIaJIeJIel] SBISAETCS JOOPOCOBECT-
HBIM, 3aLIMTA BIaJCHUS C TIOMOLIBIO BElll-
HBIX UCKOB; IPHOOPETEHMs BIIAJICHUS I10
nproOpeTaTeNbHON TaBHOCTH), pa3ierne-
HHE BJIaJICHUS Ha IIPSIMOE U OIIOCPEI0BaH-
HOE, IPH3HAHUE CIICLHMANBHBIX CIIOCOOO0B
3amuThl Biagenus [16, c. 130].
IOpucramu 1. CesprokoBoit u I. Xap-
YEHKO BIIAJICHUE OTHECEHO K BEIIHBIM
mpaBaM, TIOMYEPKHYTa HEBO3MOKHOCTH
€ro OTHEeCEHHMs K BEI[HBIM IpaBaM Ha
qy)xoe uMmymecTBo (Bemm) [17; 18].

Takast MO3WLMS HpeCcTaBIsieTCs J0CTa-
TOYHO 000CHOBAHHOH 1 00YCIOBIMBAETCS
HE TOJIBKO MCTOPHYECKH, HO ¥ HAJIMYHUEM
COOTBETCTBYIOIIUX TOJIOKEHUH AEUCTBY-
FOLLETO 3aKOHO/ATEeNLCTBA YKpauHsl. Tak,
cormacHo 3aKkoHy YKpawHbBI OT 1 Hromst
2004 . Ne 19521V «O rocynapcTBeHHOIT
perucTpanny BEUIHBIX IPaB Ha HEIBH-
KIMO€ MMYIIECTBO U UX OOpEeMEHEHHID)
[19], nepeueHs BEIHBIX MpaB, MOIJIEKA-
[IMX PETUCTPalH, HE COACPXKHUT TMpa-
Ba BIAJCHUS, B OTIMYHME OT CEPBUTYTA,
sMmduTeB3HCa U CyTIepPULIAS.

C. Tlorpe6Hoit paccmarpuBaer dak-
tuyeckoe BnaaeHue no 'K Ykpaunsl e
KaK IpaBo, a KaK OXpaHAEMOE 3aKOHOM
(akTHUeCKOe COCTOSIHUE, 3aKIIHOYarolle-
ecsi B eIMHCTBE (DAKTUUECKOTO M BOJIe-
BOTO AaCIEKTOB, CYIIHOCTBIO KOTOPOTO
SIBISIETCSl OTHOIICHHE JIMIA K BEIIM Kak
K MpUHAJyIeKaIEH ei, CBI3aHHOE C BOJIE-
BBIM CTPEMJICHHEM K €€ 000COOJICHUIO OT
MIPOM3BOJIGHOTO BIIHMSHUS OKPYKArOITHX.
BrnageHue sABnAeTCS CaMOCTOSTENBHBIM
WHCTUTYTOM BEII[HOTO IIpaBa, KOTOPBIi,
[0 CBOEH CYTH M XapaKTepPHbIM IpH3Ha-
KaM, JIOJDKEH PaccMaTpUBAThCS OTHEIb-
HO OT MHCTHTYTOB IpaBa COOCTBEHHO-
CTH U TIpaB Ha uyxkue Beumn [20, c. 16].
Jlpyrue yKpauHCKHE LHMBHIHCTBI, CPEIU
xotopbix A. Ilomompuropa, B. 3aBais-
Hiok, E. Xapurtonos, K. IllaxnazapsH,
OTMEYAIOT, YTO TIPABO BIAJCHUS HE SIBIIS-
eTCsl KJIAaCCHYECKHM IIPaBOM Ha YyKHE
BEIIN W JOJDKHO TIOHMMAThCS KaK yCJIOB-
HOE OTHOLIICHHE BIIaJICHHS [IPaB Ha Yy>KUe
emwu [21, c. 118].

. Cnacubo-®areeBa Takxe npuaep-
KMBAETCS MHEHUs, YTO B JICHCTBYIOIEM
3aKOHOJATENbCTBE CYIIECTBYIOT IPOTUBO-
pedns o OIpPENIeNICHUIO BIIaJCHHUS BBUIY
TOTO, YTO 3aKOHOAATEIEM OHO OMpEeAes-
eTCs OJIHOBPEMEHHO M Kak (DakT, U Kak
npaBo. [Ipodeccop nmemaer BBIBOA, YTO
107 BIIA/ICHUEM CIIeTyeT IIOHUMATh TaKoe
IOPUIMYECKOE TOCIIOACTBO HaJ BEIIbIO,
KOTOpoe 00ecIeunBaeT pearn3annio IByX
COZIepKaTeNIbHBIX €r0  COCTaBIIAIONINX:
1) BO3MOXXHOCTD BO3/ICHCTBHS Ha Bellb
(OecrpensTCTBEHHBIH JOCTYN K BEIIH);
2) BO3MOXHOCTb NpEKpalIeHHs J0CTyIa
JIpyT'uM JHLaM K Hel [22, ¢. 516]. B nan-
HOM Clly4ae BO3HHKAaeT HEOOXOIMMOCTb
HOPMAaTHBHOTO 3aKPEIJICHUS] BO3MOXKHO-
CcTU 3amuThl BrageHus. M. JlomamieHko
paccMarpuBaeT BIAJEHHE KaK OXHO W3
MpaBOMOYHH COOCTBeHHHKa H  (hopMmy-
JIHMPYeT CIEIYIOUIyI0 €ro AehHHULUIO:
«Brnagenue — 3To X03HCTBEHHOE TOCTION-

CTBO COOCTBEHHMKA HaJl BELIbIO, B KOTO-
pPOM BBIpa)KaeTcs CTaTHMKa OTHOIICHUI
cobcTBeHHOCTHY [23, €. 310].

OTcyTCTBHUE €IMHOTO ITOAXO0/A K OIIpe-
JIETICHUIO TTPAaBOBOM MPHPOIBI BIIAJICHUS
00yCIOBICHO CIIOXKHOCTBIO TOHUMAaHHS
€ro CyIIHOCTH, KOTOpas uMeeT (uio-
cogekyro nomomiexy. Hecmorpst Ha Bapu-
aTHBHOCTh B3IIIIOB  IIPECTaBHTEINCH
[UBIJINCTUYECKON TOKTPHHBI, BCE OHH
COIJIACHBI C TEM, UTO OTpeJeNIeHHE TOHS-
THUS «BJIaZEHHUE», KOTOpOe ceiyac 3akpe-
IUICHO B IPAXKAAHCKOM 3aKOHOJATeIbCTBE
YKpauHbl, HEKOPPEKTHO M TpedyeT Kaue-
CTBEHHOT'O COBEPILICHCTBOBAHUS C y4ETOM
peanuil. BHe BCSIKOTO COMHEHHS, OTHE-
CEHHE 3aKOHOZATENeM NpaBa BIaJCHHS
K KaTeropuy BCINHBIX MpaB Ha YyxXoe
HMYIIECTBO HE SIBIAETCS Iieraecoodpas-
HeIM. Tak, m1. 31 I'paxganckoro komexca
Vkpannsl Ha3eBaetcs «lIpaBo BameHUst
Yy)KUM HUMYIIECTBOM», CT. 375 3TOro ke
Koan(UIMpoBaHHOTO akTa — «CyOBEeKTH
IpaBa BIaJACHUS YYKHUM HMYILECTBOMY.
Y. 1 ynmoMsaHyTO#l cTaThbM yKa3bIBaeT Ha
TO, YTO «BJIAJICIIBIIEM Y>KOTO UMYILECTBA
SBJIAETCA JIMLO, KOTOpoe (akTHdecKu
NEPXKUT ero y cels», 4. 3 ITOi ke CTaThbl
ompeeneHo, 4to «paxkruiueckoe obnaaa-
HHUE HMMYIIECTBOM CUYHTACTCs IpaBOMep-
HBIM, €CIIM WHOE HE CJIeAyeT W3 3aKoHa
WM HE yCTAHOBJICHO PEIICHHEM CYyIa».
Takum oOpa3zoM, aHAIM3HPYs Ha3BaHHUE
CTaTpM, JIOTUYHO OBUTIO OBI TPEAroyo-
XKHUTh, YTO €I0 YPETYIHPOBAHO IIPaBO-
BO€ (TUTYJIBHOE) BIAJEHHE, OJHAKO OHa
COZICP)KUT TaKKe MOJIOKEHUS, OCBSIIEH-
Hple (akTHyeckoMy (OE3THTYIBHOMY)
BJIQ/ICHUIO.

Jpyroii moaxon 3aKperyieH B MPOeK-
Te ['pakgaHckoro kojekca YKpauHBI OT
25 asrycta 1996 . (manee — IIpoexr), 4to
MOATBEPXKIACTCS ApXUTEKTOHUKOH €ro
Kaurn tpetheii «BemHoe mpaBoy, conep-
Kamied  CIeAyIoIlHe  COCTaBIIIONIHE:
. 22 «OO0mue TMOJOKEHHUS O BEIHOM
mpase», p. | «llpaBo coOcTBeHHOCTHY,
p- 11 «Binagenue u apyrue BelHble Ipa-
Bay, 1. 30 «Bnanenue» (cT. c1. 396-4006),
m. 31 «CepButythl», 1. 32 «lIIpaBo
MOJIB30BaHUS YyXKHUM 3€MEJIbHbIM y4acT-
KOM JJIsl CEJIbCKOXO3SIMCTBEHHBIX HYXK/L
(amputeB3uc)», 1. 33 «[IpaBo momb-
30BaHUA YYXKOM 3eMiIedl Ul 3aCTpOMKHU
(cynepdumuit)y. AHaIM3 Ccomep>KaHUSL
nmonoxennit Ti1. 30 [Ipoekra maet ocHOBa-
HUSL IS CIIEIYONINX BBIBOZOB: 1) 3aKo-
HOZJATeNb paccMaTpHUBal BIIAJCHUE KaK
OTAEIBHBIH WHCTUTYT IpaB, a HE Kak



BEI[HOE IIPaBO Ha YYyXO€ HMMYILIECTBO;
2) BIaJeHUE OMNpPENeisUIoCh Kak (ax-
THUYECKOE HalM4YMe UMYLIECTBA y JIULA,
KOTOpOE CYMTAET ero CBOMM. TakuM oOpa-
30M, CYIIHOCTb BJIaJICHHS OINPEAEIISIIach
B coueranuu “‘corpus” ((haKTHIECKOTO)
U “animus” (BOJIEBOTO) SJIEMEHTOB BIla-
nerns. K coxanenuro, mpy ganpHEHIICH
OpabOTKe MPOEKTa KOHIEMINS BEIIHBIX
mpaB ObITa MEpecMOTpEeHa W HW3MEHEHa,
nostomy KHura Tperss moiydnia Ha3Ba-
Hue «[IpaBo cOOCTBEHHOCTH W Apyrue
BeLIHbIE IpaBa» [24], B KOTOpoil Biaze-
HHME PaccMaTpUBACTCs KaK BEIIHOE MPaBO
Ha 4YyX0€ MMYIIECTBO, YTO SBISETCA
CYILIECTBEHHBIM HEZIOCTATKOM.

C yueToM CIIOXKHOCTH OIIpesaene-
HHS TIPaBOBOW IPHUPOBI BIAJCHHUS U €ro
3alIUTEl CYUTaeM HEOOXOIUMBIM 00pa-
TUTBCS K OIBITY 3apyOeXHBIX CTpaH.
B coBpeMEHHBIX YCIOBHSX BO3HHKIA
HEOOXOIMMOCTh CYIIECTBEHHOTO OOHOB-
JEHAsT W MOJAEPHU3AIMU TPa)kIaHCKOTO
3aKOHOJIATENbCTBA BO MHOTHX CTpaHax,
B YaCTHOCTH, MJET pa3paboTKa HpPOEKTa
BHECEHUs H3MeHeHUH B [paxnaHckuit
konekc Poccuiickoit ®Penepauun [25],
(parMeHTapHble W3MEHEHHsS BHECEHBI
B ['paxxnanckuii konekc @paHnyu, HelaB-
HO BCTYIWJI B CHIIy MOAEPHU3UPOBAHHBII
I'paxxnanckuii konekc MonaoBBbl.

DpaHIy3CKUI TIpaXIaHCKUH KOIEKC
n [epmMaHCKOE TpPaXKITAHCKOE YIIOKEHHUE
SIBISIFOTCSL TEeMH JBYMsS HOPMAaTHBHO-
MIPaBOBEIMH aKTaMH, B KOTOPBIX Hau-
Gonmee moapoOHO  perIaMEeHTHUPOBAaHBI
CYIIHOCTh WMHCTHTYTa BJIAJICHUS U OCO-
OeHHocTH ero 3amuThl. PpaHirysckas
MOJieNIb, TOAO00HO PHUMCKOMY  IIPaBy,
NpeIyCMaTpuBaeT KaTeropuio  «Jepika-
Hue» (aumnr. detention), peraMeHTH-
pYIOLIYIO BIIaJIEHUE 3aBEIOMO HECBOEH
BEIIBIO, U KaTeTOPHIO «BIAZEHUE», KOTO-
past 3akpemsieT (aKTHIECKoe TOCHO-
CTBO Haj Bempio (“‘corpus possessions”)
C HaMepeHHeM BIIAQJCHUS €0 I celst
(“animus possedenti”). B rpaxmanckom
koziekce PpaHuuy, 6osiee H3BECTHOM Kak
Konexc Hamoneona, B c1/ 2282 (B penax-
uu 3akoHa Ne 75-596 ot 9 urons 1975 1)
OpsAMO  TPEAyCMaTpUBAETCA MOCECCop-
Hasg 3aliuTa. BnajgeHue oxpaHsiercss OT
HApYIIEHUs] WM YIpO3bl HapyLICHHs
HE3aBUCHMO OT IIPAaBOBBIX OCHOBAHUIL
JUIS €T0 BO3HHKHOBEHHWS. Takas 3ammm-
Ta TIPEIOCTABIISICTCS TaKKe JEpIKATEIIO
OT JII000TO JHIa, KPOME TOTO, KOTOPBIM
eMy mepenaHa Benlb. COOTBETCTBYIOIIUE
HCKH MOTYT OBITH IPEABSIBICHBI HA yCIIO-

BUSIX, HPEIYCMOTPEHHBIX [paxnaHcKo-
npoueccyalbHbIM  Koziekcom  Dpanimy,
TEMU JIMLAMH, KOTOPbIE OCYIIECTBISIOT
MHPHOE BIIaJICHUE WIH JepxKaHue. bomb-
IIMHCTBO COBPEMEHHBIX OTEUECTBEHHBIX
YUEHBIX B XOJI¢ UCCIICIOBaHUs ()eHOMEHa
BIIQJICHUSl CCHUIAIOTCS Ha BBIIICYKa3aH-
HBIE HOPMBI, HO B paMKaxX MOJEpHHU3a-
UM TPaKTAHCKOTO MpaBa W Ipolecca
OpaHnuy, WX COBPEMEHHOE COIepIKa-
HHUE HECKOJIbKO M3MEHWIOCh. B wacTHO-
ctd, B cT. 2278 I'paxmaHckoro komekca
@pannuu (C M3MEHEHUSIMU, BHECEHHBI-
Mu 3akoHoM Ne 2008-561 ot 17 uroHs
2008 T.) mpemycMOTPEHO, YTO BJaJCHUE
3aIIUIIAETCS OT MOCATaTeNbCTB Ha HEro
WM HapyLIeHUH, KOTOpbIE eMy yrpoa-
0T, HE3aBHCUMO OT HAJIWYHUs BELIHOTO
npaBa. YperyJiupoBaHHE 3alllUThl Blla-
JIEHAsT TPOCTHIM Jep)KaTeleM OCTaloCh
HEM3MEHHBIM [26, ¢. 525]. Takxe 1eneco-
00pa3HO OTMETHTH, 4TO Mo CT. 23 VYka3a
Ne 2017-892 ot 6 mas 2017 1. «O pa3-
JUYHBIX MEpOIPUATUIX MOJCPHU3ALUU
U YIPOLIEHHs I'PaKIaHCKOIO IpoLeccay
(Décret n 2017—-892 du 6 mai 2017 portant
diverses mesures de modernisation et de
simplification de la procédure civile) [27]
OTMEHEHBI CT. cT. 1264-1267 I'paxnan-
CKOTO TIpoIiecCyanbHOro Kozpekca dpan-
[IMM, KOTOpPbIC YCTAaHABIMBAJIM MpaBHia
MIPEICTABICHNSI TOCECCOPHBIX  HCKOB.
Hecmotpst Ha 3TO, BO3MOKHOCTB HPEAb-
SIBJICHUS BJIAJIENIBIECKNX MCKOB Kak BIa-
NeNbIIaMH, TaK U JepKaTelsiMi, B COOT-
BETCTBUU C JICHCTBYIOIIMMH HOpPMaMHu
(hpaHIly3CKOTO TIpa’kJAaHCKOTO 3aKOHOJa-
TENIbCTBA, HE BBI3bIBACT COMHEHUH.
HauGonbimee pa3BUTHE HHCTHUTYTHI
BJIQJICHUSI U MOCECCOPHON 3aluThl (ak-
THUYECKOTO BJIaJICHHS MOITYYHIN Ha TEPPU-
topuu I'epmanuu. B wactHocTy, I'epman-
CKO€ IrPaKJaHCKOE YIOKEHHE BBIACPKAIIO
WCTIBITaHUE BpeMeHeM U ¢ 1986 1. moutu
HE W3MEHIOCh, OCTAaBIINCH JEHCTBYIO-
muM uctoyHukoM mpasa. Ceigac [ep-
MaHCKOE€ TPaXXIaHCKOE YIIOXKEHHUE BKITIO-
qaeT B ce0s1 2 385 MyHKTOB, 5 KHHT, TPEThs
n3 kotopeix (§ § 854-1296) nocesmena
BOIIPOCAM PEryJIMpOBaHHs OOIIECTBEH-
HBIX OTHOLICHMH, CBS3aHHBIX C BEILIHBIMU
npaBamu. Hemernkoil mozenu BiaxeHUs
HE M3BECTHA KaTeropusi AEpXaHWs, M03-
TOMY 3aKOHOJATeNb MPU3HACT BIAJCNb-
neM Jr00oe JIMIO, OCYIISCTBISIONIEE
(hakTHUIECKOE TOCIOACTBO HAJ BEIIBIO.
Hewmerkoe 3akoHOAATEIHCTBO TPH3HACT
BJIaJIeTIbIIaMH KaK BIIaJIeNIbIIa, TaK U apeH-
naropa. 3Ha4eHHe ITOCIIETHETO OMpeIene-
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HO KaK «HENOCPEICTBEHHOE BIIaJCHHE)
(“unmittelbarer Besitz”), a BrageHus
COOCTBEHHHKAa — KaK «OIOCPEI0BAaHHOE
prnanenue» (“mittelbarer Besitz”). Tax,
§ 868 I'epMaHCKOTO IpakIAHCKOTO YIIOXKe-
HUSL 3aKpEIUISeT, YTO JIULIO, KOTOPOE BIa-
JICCT BEIIbI0 KaK y3yppyKTyapwuii, 3ajo-
rofepkareib, apeHAaTop, HaHUMATellb,
XpaHUTENb WK Ha OCHOBAaHHH IPYroro
MoI0GHOTO  TIPABOOTHOIIICHHUS, COITIACHO
KOTOPOMY OHO MMEET MpaBo WK 00s13a-
TEIILCTBO BPEMEHHO BIIaJI€Th ONpE/eIICH-
HOMH BEILIbI0, OTHOCUTENBHO JIPyTroro JIMLa,
TaKKe SBIAETCA BiajenblieM (omocpe-
JoBaHHOE BiaaeHue). OnocperoBaHHBIM
BJIaJICNIBIIEM MOXET CTaTh M apeHaaTop,
Hampumep, B cilydyae Nepefayd BelH
B cybapenay. Branensueckuii HCK BIIpaBe
MPENbSIBUTh KaK ONOCPENOBAHHBIA, Tak
U HENOCpEeACTBeHHbIN Bianenen. Jlumo,
BIIAJICIONEE BEIIBIO, KOTOpas eMy Ipu-
HAJUIC)KUT, SIBISCTCS HEHOCPEICTBCHHBIM
BiajensieM Benipio (§ 872 I'epmanckoro
rpaXJaHcKoro yinoxkenus) [28, c. 247].
B Teopuu rpaxIaHCKOro ImpaBa Takas
IOpUANYECKas MOJENb TOJy4nsIa Ha3Ba-
HHUE «KOHCTPYKLUS JBOMHOTO BIIA/ICHUSY.
. TlokpoBckuii otmevan: «lepmaHckoe
TPaKIAHCKOE YJIO)KEHUE 3aKPEIHIIO IPaH-
JUO3HYI0 TEOPETUYECKYIO PEBOIIOLUIO,
OTOpPOCHB apXau4HOE PUMCKOE IMPABHUIIO
0 HEBO3MOXXHOCTH CYIICCTBOBAHUS KOH-
menra “plurium in solidum” (BianeHue
JIByX YEJIOBEK OJHOW BEIIBI0 — IIPHM.
aBTOpPA), U MPHU3HAIO O00OMX, U BIIALCITb-
11a, ¥ TOTO, KTO BJIAJICET OT CBOETO UMEHH,
Bragenbiamu» [29, ¢. 156]. B wactHocTH,
BJIaJICHUE B HEMELKOH MOKTpPUHE TIpak-
JAHCKOTO TpaBa 3alluIaeTcs OT 3arpe-
LIEHHOTO CaMOYNpPaBCTBA M HperycMa-
TpuBaeT B (POpMBI 3AIMUTHI: CyIeOHYIO
1 CaMO3allUTY, YCIOBHS ITOCIICAHEH 3aBU-
CAT OT 00BEKTa, HA KOTOPBIH COBEPILICHO
MOCATaTeNbCTBO. TaK, B Cllydae coBepliie-
HUSI IOCSTaTeNIbCTBA Ha ABHKUMYIO BEIlb
HapYIIUTENb TOMKEH OBITh 3aJiepiKaH Ha
MECTE TaKOTO HAPYIICHUSI HIIH 110 Pe3yIib-
TaraMm rnpecienoBanus. B oboux ciyuasx
BIIaJIeNIel] MOXKET CHJIOH OTOOpaTh CBOIO
Belb y HapymmTens. Eciau mocsrarens-
CTBO COBEPLICHO HA HEJBMXMMYIO BElllb,
JIMIO0, KOTOPBIM OBLIN COBEPILEHBI TIPOTHU-
BOIIPaBHbIE IEUCTBUSL, IOJHKHO HAXOIUTh-
sl Ha 00BbEKTE HEABU)KUMOCTH, a BIIa JIeJIeL]
HMEEeT TIPaBO COBEPLIMTh HEMEJICHHBIC
JCHCTBUSI, HATIpaBJICHHBIC HA OCBOOOXK Ie-
HHE COOTBETCTBYIOIETO OOBEKTa HEIBHU-
sxumocTd. CyneOHast 3a11KTa, B CBOIO Ove-
penb, TpeaycMaTrpuBacT IpeIbsBICHAC
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IIOCECCOPHOr0 HMCKa, (opMmupyercs o
JIByM KOHCTPYKIHMSM, KOTODBIE 3aBHCAT
OT cozepKaHMs BBIJBMHYTHIX TpeOoBa-
Huit: 1) TpeboBaHue, KOTOpOE SIBISIET-
csl CIEACTBHMEM JIMIICHUS BIAICHHUA — O
BO3BPAIIEHNHM YTPAY€HHOTO BIAACHUS
(§ 861 I'epmaHCKOTO Tpa’kAAHCKOTO YIIO-
JKEeHUs); 2) TpeboBaHue, CBA3aHHOE C Ipe-
maTcTBueM BianeHuto (§ 862 I'epman-
CKOTO TPaXAAaHCKOTO YIOXKEHHs) — 00
yCTpaHEHHH TIPETISITCTBUHN B AajbHEHIIIEM
BJIaICHUH (KOT1a IPESTCTBUS CO3/At0TCS
Ha MOMEHT IIPEABSBICHHS UCKa) U O BO3-
JIep)KaHUM OT ONpEJEeNIeHHbIX IeHCTBUH
(xorza ecTb OCHOBAaHMS OIAcaThCs BO3-
HUKHOBEHMH COOTBETCTBYIOIIUX HapyIlle-
Huit B Oyayiiem). HeoOXomumMo oTMETHTb,
YTO CaMO3alIUTa M IIOCECCOPHBINH HCK
HanpaBJIeHbl Ha BOCCTAHOBJICHHE BIIajie-
HUSl WIN yCTpaHEHWE IPEMSATCTBUI st
MTOCJIETHETO0, OAHAKO HE HA BO3MEILICHUE
YOBITKOB.

I'paxxnanckuii  komexc  MonaoBbl
MOJIEPHU3UPOBAaH U M3JIOKEH B HOBOH
peaKuuy, BCTYNHBLICH B CHIy B Mapre
2019 r. [30]. Ha naHHBIH MOMEHT yKa3aH-
HBIU KOTU(PHUIUPOBAHHBIN aKT IPU3HACTCS
OJIHUM U3 CaMbIX COBpeMEHHBIX B EBpo-
me. ABTOpBI He mpuberanu K pa3paboTke
HOBBIX NPHHIUIIOB, OJJHAKO Ka9YECTBEHHO
YHUQUIUPOBAIH YK€ CYIICCTBYIOIIUEC
u anpobupoBaHHBEIE B EBpone B TeueHne
TTOCTICTHHUX JECATIIICTHH TTOI0KEHHS.

Kanra Bropas I'paxkIaHCKOro KOZEK-
ca MonnoBsl Ha3pBaeTcs «BerrHbie
(MMyILIECTBEHHBIC) TpaBay U COOCPIKHT
crnenytomme paszenst: [ «MmymecTBoy;
1I. «Bnagenue»; III. «CoOCTBEHHOCTHY;
IV. «Ipyrue Bemnsle npaBa»; V. «Peectp
HEJBIKUMOIO HMYyIIECTBa». B  3ToM
HOPMAaTHBHO-IIPaBOBOM aKT€ 3aKOHOJA-
TEJILCTBA MHCTHTYTY BIIAQACHUS OTBENEH
OTHETBHBIA pa3nel. AHaIu3upys apxu-
TeKTOHHKY KHHUTH BTOpoi 0OHOBIEHHOTO
TpaXIaHCKOTO Kozjekca MONIOBBI, MOX-
HO TIPUWTH K BBIBOJY, YTO 3aKOHOAATEIh
OTZEJSIeT BIAJEHHS OT IpaBa COOCTBEH-
HoctH (p. III) u He OTHOCHT ero K ApyruM
BeleBbIM IpaBaM p. IV (mpaBa y3ydpyx-
Ta, MOJIb30BaHUs, NPOXKUBAHUS, CEPBHU-
TyTa, Cynepuuus, 3aiora), He¢ OTHOCUT
BJIa/ICHHE K BELHBIM IIPaBaM.

P. I «Bnamenue» cocrout u3 IBYX
miaB: «OO6wmue nonoxenus» u «Ilocnen-
cTBUS BianeHus». [locnennsas comepxut
gertelpe wact: 1. «lIpesymmmmst co6-
CTBEHHOCTH»; 2. «3amyra BIaJeHUI»,
3. «[lmoxgs! BEIM M CTOMMOCTBH TOJB30-
BaHHA ero»; 4. «[Ipnobperenne npasa Ha

Beulby. CliefoBarenbHO, ACHCTBYIOLIMM
I'paxxnanckuit kogexc MonIoBbI pU3HA-
€T HEeMOCPEICTBEHHOE U OIIOCPEAOBAHHOE
pragenue (ct. 304), BnajeHue Ha mpaBax
CcOOCTBEHHUMKA ¥ BIAJICHUE OTrpaHUYEH-
Horo mpasa (ct. 3041), BraneHue depes
yroaHoMo4eHHoe TuIlo (cT. 3042), nobpo-
coBecTHOE BiajerHue (ct. 3044) u myqmee
pnanenue (4. 2 cr. 310). 3akoHOmarenb
YCTaHABIIUBACT BO3MOXXHOCTh HECKOJb-
KAM JIMIAM BIIQJETh BELIbI0 COBMECTHO,
NpU3HaBasg HMX COBJIAJENbLIAMH, U BO3-
MOXXHOCTb HECKOJIbKMM JIMLIAM BJIaJIETh
YacTAMM OJIHOI BelM B KayecTBE Blla-
JIeNbIeB OTOENbHBIX yacTeil (. 5 ct. 303).
OCHOBHBIE F'aPaHTUH BIIaICHUS PACKPBITHI
B 4. 2 p. Il I'paxxmanckoro kogexca Moi-
JIOBBI, KOTOpasi IpelyCcMaTpHBaeT pea-
JIM3ALHI0 3aIUTHl ITyTEeM HPEIbsBICHUS
ncka o Bo3Bpare BrnaaeHus (ctT. 308)
npekpanienun Hapymenus (ct. 309), a
TaKke C TOMOIIBI0 camo3amuThl (cT. 307).
Bonee TOro, HOpMaMmu IOMOJHHTEIBHO
YCTaHaBIIMBACTCS BO3MOXHOCTb  3alllU-
THI JTyutiero Biagenus (ct. ct. 310-311).
Bragenbriem WM TPETHUM JIMLIOM MOXET
OBITH IPUMEHEHA CaMO3allUTa B OTHOLIE-
HHH JIMLA, KOTOPOE HE3aKOHHO JIMIIACT UX
BJIa/ICHUS] WJIM MHBIM 00pa3oM HapyliaeT
BJIaJICHUE, a TAKXKE CO3JaeT HEH30eKHYIO
Yrpo3y HE3aKOHHOTO JIMILIECHUS Biaje-
HUsL win ero Hapymenus (4. 1 ct. 307).
CpezcTBa caMO3aIlIUThl OTPaHUYHNBAIOTCS
HEMEUICHHBIMH M TIPOTOPIHOHATBHBIMH
MepaMH, HEOOXOAUMBIMH M J0CTATOYHbI-
MH JUIi BO3BpaTa BEIH, HpEKpalieHHs
WIN TIPEIOTBPALICHHs JIMIICHUS BIaje-
HHUS WIN ero HapylIeHWs, a Takxke I
ylaJIeHUs] TIPAaBOHAPYILUTEIS C TEPPUTO-
puu HexBmwxumon Bemu (4. 2 ct. 307).
Kpome npyrux mpemyCMOTpPEHHBIX 3aKo-
HOM CpEJCTB 3alllUTHI, BJajeNell, He3a-
KOHHO TIOTEPSBILIHMI [IPABO BIIAJACHHUS, HIH
BJIaJIeHHE KOTOPOTO HE3aKOHHO Hapyle-
HO, MMEET MpaBO Ha BO3MEIICHHE MpH-
YMHEHHOTO ymepba B COOTBETCTBHH
C MPaBOBBIMU TOJIOKCHUSIMH O JICIHKT-
HOM oTBeTcTBeHHOCTH (1. 2 cT. 3006).
VuuteiBasg  BBIICH3IOXKEHHOE, MOXHO
czenarb BbIBOJ, YTO B oOHOBiIeHHOM 'K
MonoBbl pelieH BONPOC MecTa Blla-
JICHUsI B CHCTEME IPa)KIIaHCKOrO IpaBa,
pa3paboTaH W 3aKpeIUVIeH CHelUaIbHBII
MexaHu3M 3auuThl BiageHus. [Ipodec-
cop C. beemry rosopui o npaBoBoii mpu-
pore BiIazeHus KaKk (paKTHu4ecKoro cocro-
SIHUSI, KOTOpPOE TIOPOXKAAET IPaBOBBIC
mocnencteus [31, c. 198]. B monmepxky
9TOW TO3MIMH YYEHBIM apryMEHTHpPOBa-

HO cienyrouiee. BO—HCpBLIX, HEBO3MOX-
HO YTBEPXKIATh, YTO BJIAJCHHUEC SABJISACTCA

OpoCThIM ~ (haKTHYECKUM  COCTOSHHEM,
nockonbky 4. 1 cr. 303 I'paxnmanckoro
koziekca MoJIOBBI 3aKperisieT mpruodpe-
TEHHE BIAJICHHS BCIEICTBHE XXEIAeMOTO
OCYyLIECTBICHHS (AKTHYECKOTO TOCIIOJ-
CTBa HaJ BEILI0, 0€3 CCHUIKK HA TO, YTO
BJIAJICHUE SIBIISICTCS (PAKTHUECKUM COCTO-
ssHUEeM. Bo-BTOpBIX, MOAIEPKKON BBICKa-
3aHHOM TOYKH 3PEHUS CIIY>)KUT apXHUTEK-
toHuka kH. II 'K Monnossl. B-Tpetsux,
I'paxnanckuif xomekc MongoBsl pery-
JMPYeT YeThIpe INPABOBBIX MOCIEICTBUS
BIIQ/ICHUS: TPE3yMILHUI0 COOCTBEHHOCTH
(ct. 305); mproOpereHHe WIOAOB A00PO-
coBecTHBIM BianenbieM (cT. 310-311);
3aIIUTy BIAJCHUS C MTOMOIIBIO BEIIHBIX
nuckoB (cT. ct. 308-309); mpuobperenune
BJIAJICHUS BCIICICTBHE IPHOOPETATETHHOM
IaBHOCTH (CT. cT. 332-336). B-ueTBepThIX,
€CII YTBEP)KAATh, UYTO BJIAJICHNE SBISIET-
csl (DaKTHYECKHM COCTOSIHHEM, KOTOpOe
MOPOXJAaeT IPABOBbIE  IOCIEICTBUS,
HE MOXET IPOUCXOJUTh CMEIINBaHKE
MPaBOBBIX IOCIEICTBUN BIIAJICHUS U €ro
[PaBOMOYMI KaK 3JIEMEHTa, BXOAALIETO
B COCTaB COJCp)KaHHUS OIIPE/eNIEHHOTO
BenHoro npasa [31, c¢. 202]. Ota no3unus
nojepkana P. Maiinanukom [15].
BeiBoabl. B neilictBytomem [pax-
JTAHCKOM KOZIEKCe YKpaWHBI OTCYTCTBY-
€T eIWHas COIIAaCOBaHHAs IIPaBOBas
MOJIeNIb BIIAJCHUs. YKa3aHHBIH Kogupu-
[UPOBAaHHBIA aKT IOCTPOEH Ha 0a3e maH-
JIEKTHOM CHCTEMBbI, KOTOpas XapaKTepHa
JUIL HEMELKOH CHCTEMbI T'PaXkIaHCKOTO
IpaBa, HO HE YYUTHIBAET €€ OIBITa YCO-
BEPILCHCTBOBAHHUS HMHCTUTYTA BIAJCHHS
U €ro 3allUThl. [paxkaaHckoe 3aKOHOA-
TENILCTBO OONBUIMHCTBA CTPaH KOHTHU-
HEHTaJIbHOW EBpoIBI 3aKkperurier uHCTU-
TYT BIAQACHUS B Ka4eCTBE BHIA BEIIHOTO
IpaBa M MPEeLyCMaTpPUBAET CIECIHATBHBII
MIOCECCOPHBIA (BIIQACIBUECKH) CII0C00
3aIIUTHI BIIAJICHUS, peaM3yeTcs ¢ IIOMO-
IGO0 TIPEIBSIBIICHNS] HCKOB (FOPHCAMKIIN-
OHHbIE CIIOCOOBI 3aLUTHI) U CAMO3AIUTHI
(HEIOPUCAUKIIMOHHBIE CIIOCOOBI 3aIUTHI).
[IpoBeneHHbId aHaMM3 HOBEHIIMX
LMBUJIMCTUYECKUX MCCIIEIOBAHUN CBUJIE-
TEJILCTBYET O TEHACHLMIX HepecMoTpa
U KOMIUIEKCHOH MOJEpHU3ALUK HHCTH-
TyTa BJIAQJEHUs, KOTOPbIE JNOIKHBI OBITH
YYTEHBI OTEYECTBEHHBIMU IPAaBOBEAAMH
U 3aKOHOZATENIsIMU B TIPOLIECCE PEKOIU-
¢uxauu peiictByromero I'paskpaHckoro
Koziekca YkpauHbl. C yueToM NpOBEIEH-
HOT'O CPaBHUTEJILHOTO aHAlM3a U ONupa-
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SCh Ha CXOACTBO IIPABOBBIX TPaJHLIHM,
00yCIIOBICHHOE HCTOPUYSCKUMU MpoLec-
CaMH M anpoOUPOBAHHBIM HOBBIM MOAXO-
JIOM K HCCIIEAyeMOMY BOIPOCY, CUHTAEM
1enecoo0pa3HbiM 00ECHeYnTh B HAIlleM
TOCYAapCTBE BBEJCHUE HHCTUTYTA Biajie-
HHS [0 aHAJIOTHH ¢ [ paykIaHCKUM KOZIeK-
coM Mool U ['epMaHCKUM TpakaaH-
CKUM yJoXeHHeM. IIpu3HaHue TeopuH,
COIVIACHO KOTOPO¥ BIIaJIEHHE PaccMaTpH-
BaeTCsl B Ka4eCTBE (DaKTHIECKOTO COCTO-
SIHHS1, TIOPOXKIAIONIET0 COOTBETCTBYIOLINE
NPaBOBBIE IOCNEICTBUS, AaN0 OBl BO3-
MOXXHOCTb PELIMTh IpobiieMy MecTa Bia-
JICHHS B CHCTeMe TPaKTAHCKOrO Mpasa
VKpauHbl U JTUAMAI0 Obl HEOOXOAUMOCTH
BBIOOpa MEKIy KOHIIENITAMH «BJIaJCHHUE-
(axT» u «BaeHUE-TIPaBoY. B TO ke Bpe-
M, IPU YCJIOBHU TPH3HAHUS YKa3aHHOW
TEOpUH, HE JOMYCKAeTCs CMEIIMBaHUE
BJIaJICHUS. KaK (DaKTHYECKOTO COCTOSHHS
W TIpaBa BIIaJICHHS, @ TAKXKE €0 MPaBOBBIX
MOCJIE/ICTBUI W TPABOMOUMS B Ka4eCTBE
JJIEMEHTOB COIEPIKAHUS OIPEASIICHHOTO
BEIIIHOTO NpaBa, B TOM YHCIE U MPaB Ha
4y)KO€ UMYLIECTBO.

TakuMm 00pa3oM, 3aTPOHYTHIE B CTa-
ThE BOIPOCHI JOJDKHBI CTATh MPEIMETOM
JIOTIOJIHUTETbHBIX HAy9HO-IIPABOBBIX
UCCIICIOBAaHMIT ~ MHCTUTYTa  BJIaJCHHSA
Y MEXaHH3Ma ero 3allHThl.
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SUMMARY

The article addresses various manifestations of the principle of legal certainty in civil
procedure, which is recognized as a fundamental aspect of the rule of law. This principle
is analyzed through the prism of the right to a fair trial (Article 6 § 1 of the European
Convention on Human Rights), the latter being considered as an international standard
of justice at the European level. Basing on the provisions of the European Convention
on Human Rights, the author mentions the following elements of the principle of legal
certainty: foresee ability in application of the norms of civil procedural law; non-
retroactivity of civil procedure legislation; the principle of res judicata; mandatory
execution of court decisions; consistency of judicial practice.

Key words: legal certainty, right to fair trial, rule of law, res judicata, consistency
of judicial practice.

MPUHIIUII TIPABOBOM ONPEJIEJEHHOCTH B I'PA’KJAHCKOM
CYAOIIPOMU3BOACTBE

Tarbsina HYBUHA,
KaHAUAAT IOPUJMUECKUX HayK,
JOLEHT Kadenpbl rpaXkJaHCKOTo mpolecca
HanuonansHOro IOpUANYECKOr0 YHUBEpCUTEeTa UMeHH SIpociaBa Mynporo

AHHOTAIUSA

B crarbe paccmarpuBaroTCs pa3iuyuHbIC POSABICHUS IPUHLMIIA IPAaBOBOH omnpeze-
JIEHHOCTH, KOTOPBIH ITPU3HAETCSI OAHUM U3 OCHOBOIOIATAIOIINX aCIIEKTOB BEPXOBEHCTBA
[paBa, B IPAXKAAHCKOM Tpoliecce. YKa3aHHbIH MPUHIMI aHATU3UPYETCS CKBO3b IPU3MY
IpaBa Ha CIpaBeIUIMBOe CylAeOHOe pa3duparenbeTBO (MyHKT 1 ctathu 6 EBponeiickoit
KOHBEHIIMHM MO TIpaBaM dYeNIOBEKa), KOTOPBIM SBISETCS MEXTyHApOJHBIM CTaHAApPTOM
MIPaBOCYAMsl B eBpomeiickux rocymaapcrBax. OCHOBBIBasICh Ha MojoxeHHAX EBpormeii-
CKO KOHBEHIIMH I10 IIpaBaM 4YeJI0BEKa, aBTOP BbIIEISACT CICAYIOIIME HJIEMEHTbI IIPUHIIU-
T1a IPAaBOBOH ONPENEIEHHOCTH: MPEACKa3yeMOCTh B MPUMEHEHUH HOPM TPaskIaHCKOTO
MPOLIECCYANILHOTO MPaBa; OTCYTCTBHE 0OPATHOM CHIIBI TPaXKJAHCKOTO MPOLECCYaIbHOTO
3aKOHOJATENbCTBA; IPUHLIUII 7es judicata; 00s13aTeNnbHOE UCTIOIHEHUE CYIeOHbIX pele-
HUI{; INHCTBO CyeOHOM MPaKTHKH.

KuroueBble ci10Ba: npaBoBasi OIPeE/IEICHHOCTD, IPAaBO Ha CIIPAaBEJIMBOE CYIeOHOE
pa3dupaTenbCcTBO, BEPXOBEHCTBO IpaBa, res judicata, eIMHCTBO CyAeOHOM MPAaKTHKH.

Introduction. Nowadays in Europe
theprinciple oflegal certainty isrecognized
as one of the basic and indispensable
elements of the rule of law. In the literature
it is often described as a fundamental
[1] and general [2; 3] principle. Despite
the growing interest in this issue (as
evidenced by the numerous original works
by scientists from all over the globe),
it is worth emphasizing that the vast
majority of the studies are of general
theoretical value. Thus many authors
focus on such aspects of legal certainty
as quality of the law and the procedural
requirements for the law-making process

[1; 3; 4; 5]. Meanwhile very few works
deal with legal certainty in terms
of particular area of law such as criminal
law [6], civil law [7], labor law [7], tax
law [8] etc. However, we believe that such
studies are of vital importance because
they demonstrate the implementation
of general law principles in particular
spheres of legal practice. From this
perspective  the study of specific
manifestations of legal certainty in civil
procedure deserves special attention,
since it is the court that is vested with
a function to ensure effective protection
of everyone’s rights and freedoms even



where the applicable substantive law
is unclear and hence produces legal
indeterminacy. The court has to guarantee
fair trial which is hardly possible without

observing  procedural  requirements
stemming from legal certainty.

Methodology. In the literature on civil
procedural law there are not many studies
addressing issues of legal certainty.
Thus, the components of legal certainty
in civil procedure include: certainty
and stability of judicial opinions, avoiding
of contradictory decisions and indirectly
reducing the burden of Judiciary by
using new techniques for the resolution
of repetitive cases [9]. However, we
proceed from the fact that the ECtHR
in its case law consistently emphasizes
the interconnection between the principle
of legal certainty and the right to a fair
trial. In particular, the ECtHR considers
certain elements of legal certainty as
the guaranties of the right to a fair trial.
The article is aimed at the detailed analysis
of the manifestations of legal certainty
in civil procedure from the perspective
of the ECtHR’s case law considering
interpretation the right to fair trial
(Art. 6 § 1 ECHR).

Results and Discussions.
The principle of legal certainty
has been firmly established both in
the national legal orders of European
states, and at the supranational level.
Thus, it is recognized as “the general
principle of EC law” [2] and “the basic
principle of the European legal order” [7].
The ECtHR as well as European Court
of Justice consider this principle to be
a fundamental. Much attention ispayed
to legal certainty in recommendations
of the Committee of Ministers
of the Council of Europe [10; 11].
Moreover, the Venice Commission
of the Council of Europe has adopted
the Rule of Law Checklist, in which legal
certainty is mentioned as marker forthe rule
of law. The Commission enumerates
the following indicators of the legal
certainty: (1) accessibility of legislation;
(2) accessibility of court decisions;
(3) foresee ability of the law; (4) stability
and consistency of law; (5) legitimate
expectations; (6)  non-retroactivity
of legislation; (7) nullum crimen sine
lege and nulla poena sine lege principles;
(8) resjudicata[12]. As we shall see below,
the above criteria are consonant with those
developed in the practice of the ECtHR

due to the evolutionary interpretation
of the provisions of the ECHR.

The right to a fair trial in civil cases is
enshrined in Art. 6 § 1 ECHR that reads:
“in the determination of his civil rights
and obligations or of any criminal charge
against him, everyone is entitled to a fair
and public hearing within a reasonable
time by an independent and impartial
tribunal established by law”. At first
glance the principle of legal certainty
is not mentioned in this provision.
Nevertheless, the ECtHR due to
evolutionary interpretation has recognized
particular requirements of legal certainty
as indispensable elements of the right to
a fair trial. Thus, the ECtHR underlines
that provision of Art. 6 § 1 ECHR has to
be treated “in the light of the Preamble to
the ECHR, which declares <...> the rule
of law to be part of the common heritage
of the Contracting States”; and identifies
legal certainty as “one of the fundamental
aspects of the rule of law” (Ryabykh
v. Russia, Ne 52854/99, § 51, Reports
of Judgments and Decisions, 2003-IX).
The analysis of the ECtHR’s case law
allows listing the following aspects of legal
certainty relevant in civil procedure.

1. Foresee ability in application
of the norms of civil procedural law.
Pursuant to the principle of legal
certainty, everyone may expect that
the norms are applied to his or her case
in the same way they are applied in
other similar cases. The unpredictability
of the application of the procedural
law rules usually is caused by arbitrary
interpretation and violation of civil
procedure by the courts. For example,
in a number of cases, the ECtHR holds
a violation of Art. 6 § 1 ECHR where
national courts contrary to the law accept
cassation appeals lodged by the persons
that did not take part in previous stages
of proceedings and hence not entitled
to initiate cassation proceedings (Diya
97 v. Ukraine, Ne 19164/04, § § 48-52,
21 October 2010). In another -case
the lack of legal certainty was caused by
the fact that national court miscalculated
time-limit for lodging an appeal: court
of appeal considered the time limit to start
at the day of pronouncing the district court
decision whereas the time should have
started one day later according to general
rules of procedural time limits calculation
(Kravchenko v. Ukraine, Ne 46673/06,
§ 47, 30 June 2016).
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2. Non-retroactivity of civil procedure
legislation. Prohibition of retroactivity
of legislation constitutes one
of the generally accepted postulates
of the principle of legal certainty.
The ECtHR applies this postulate to
civil procedure legislation in particular,
emphasizing that retroactivity of civil
procedure legislation that deprives person
of effective remedies is contrary to legal
certainty requirement. For instance,
the ECtHR found violation of the right
to a fair trial in a case where the national
court applied a new procedural law that
reduced the terms of the cassation appeal,
although the legal relationship arose prior
to its entry into force (Melnik v. Ukraine,
Ne 72286/01, 28 March 2006).

3. Res judicata. In the realm
of judicial practice legal certainty rests
on the idea that final court decisions must
be respected by the parties to the dispute,
society in general and the state. Therefore,
a final court decision in a particular case
should not be questioned by anyone.
The principle of res judicata is the principle
of the finality of court decisions. In
the ECtHR’s case law this provision
is specified in several aspects. Firstly,
“no party is entitled to seek a review
of a final and binding judgment merely
for the purpose of obtaining a rehearing
and a fresh determination of the case”.
Secondly, the task of the higher courts
is to correct mistakes made by lower
courts and their powers should be used
in accordance with this task, and not for
the re-examining the merits of the case.
Thirdly, “the review should not be treated
as an appeal in disguise, and the mere
possibility of there being two views
on the subject is not a ground for
re-examination” (Brumarescu v. Romania,
Ne 28342/95, § 61, ECHR 1999-VIII).

The ECtHR founds violation of res
Jjudicata requirement in several situations.

First, in its early case-law the ECtHR
found that the institute of “protest” (at that
time established in many post-Soviet
states, viz. Ukraine, Russia, Moldova etc.)
contravenes the principle of legal certainty
as well as res judicata rule. The institute
of “protest” entitled state officials to
lodge an appeal to the highest court in
respect of the judgments and decisions
that have become final, moreover,
the power of the above mentioned
officials to lodge an appeal was not
limited in time. The review of the decision
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initiated by state official was known as
“supervisory” review. The point was
to entitle the officials empowered to
supervision over legality to challenge
the court decisions whenever they thought
there was a violation of substantive or
procedural legislation. It is noteworthy
that the ECtHR’s judgments (Brumarescu
v. Romania, Ne 28342/95, ECHR 1999—
VII; Ryabykh v. Russia, Ne 52854/99,
Reports of Judgments and Decisions,
2003-1X; Svetlana Naumenko v. Ukraine,
Ne 41984/98, 9 November 2004) caused
changes in national legislation. For
instance, in Ukraine the above mentioned
institute was abolished in 2004 with
the adoption of the new Civil Procedural
Code of Ukraine. Along with this, it still
exists in the Russian Federation, though
in recent years it has undergone serious
transformations.

Second, res judicata  includes
prohibition of groundless extension
of the time limits for appeal. Whenever
the time limit has already expired the court
can accept the appeals only if there were
valid reasons for missing the time limit
(proved by relevant evidences) and there
is a request of the appellant to extend
the limit. Having weighted the evidence
presented by the appellant national courts
have to give good reasons in order to
justify the interference into res judicata
rule. Thus in Ustimenko v. Ukraine
the ECtHR found violation of a right to
a fair trial due to the fact that national
court extended the time limit for appeal
having merely alleged that there was
a valid reason for it without any further
specification as to what exactly the reason
was (Ustimenko v. Ukraine, Ne 32053/13,
29 October 2015).

Third, the problem of non-compliance
with the rule of res judicata deserves
special attention in terms of review due
to newly discovered circumstances. This
type of review is common for European
states. Nevertheless, in judicial practice
the question still remains of how to
distinguish between “new” and “newly
discovered” circumstances as grounds for
suchreview. Thus,the ECtHR distinguishes
these concepts using the following
criteria. The ECtHR recognizes as
“newly discovered” the circumstances
that (a) concern the case; (b) existed
during the trial; (c) remained hidden from
the judge; and (d) became known only
after the trial. In contrast, circumstances

that took place only after the trial are
“new”, but not “newly discovered”
(Bulgakova v. Russia, Ne 69524/01,
§ 39, 18 January 2007). For example,
the ECtHR did not recognize as a newly
discovered circumstance an instruction
that provided a new interpretation
of the law applied in the applicant’s case
(Pravednaya v. Russia, Ne 69529/01,
§ § 27-34, 18 November 2004).

Four, another threat to res judicata
rule is quashing lower court’s decisions
on merely formal grounds as a result
of so-called “legal purism”. The very
civil procedure reflects the formal aspect
of legal certainty connected with
the necessity to follow formal rules
of civil proceedings; nevertheless
the ECtHR warns national courts against
so-called “excessive formalism” or “legal
purism” in administrating justice in civil
matters. The eminent case in this respect
is Sutyazhnik v. Russia. In this case final
and binding decision of the commercial
courts was quashed by the Supreme
Commercial Court through the supervising
review procedure (mentioned above) due
to the fact that the case should have been
heard by the courts of general jurisdiction.
However, the decision of commercial
court on the merits of the case was in
accordance with the relevant substantive
law and had the case been heard by a proper
court the decision would have been
the same. The case raises an important
issue of balancing res judicata principle
and formal rules of judicial procedure.
Eventually the ECtHR concluded that
despite the importance of the rules
of jurisdiction in this particular case “there
was no pressing social need which would
justify the departure from the principle
of legal certainty” (Sutyazhnik v. Russia,
Ne 2869/02, 23 July 2009).

4. Mandatory execution of court
decisions that have become final. It
follows from the res judicata principle
that as long as a court decision has
become final it has to be fully executed.
Having become final a court decision is
considered to be binding, hence, there
should be no obstacles to its execution
and if needed a compulsory execution
has to be conducted. Although in
the ECtHR’s early case-law right to
execution of court decision was seen as
an element of access to court (Hornsby
v. Greece, Ne 18357/91, 19 March 1997)
in resent judgments delayed execution

~ LEGEA SI VIATA

|

and non-execution of court decisions
are regarded to be separate violations
of the right to a fair trial. There are
several reasons for the new approach.
First, the guarantee of execution of court
decision has an inherent value in terms
of the rule of law principle. The protection
of a person’s rights and freedoms is
completed only after the court decision
has been executed; until that time
plaintiff does not obtain restoration. As
the ECtHR puts it: “The court proceedings
and the enforcement proceedings are
stages one and two in the total course
of proceedings” (Stadnyuk v. Ukraine,
No  30922/05, § 21, 27 November
2008). Second, the growing attention to
the problem of non-execution of court
decisions in Europe is justified by the high
frequency of such type violations and by
the systemic character of this problem
which  causes significant concern
of the ECtHR. Thus the ECtHR has
delivered a number of pilot judgments
against different states (Yuriy Nikolaevich
Ivanov v. Ukraine, Ne 40450/04,
15 October 2009; Burdov v. Russia
(Ne 2), Ne 33509/04, 15 January 2009;
Olaru and Others v. Moldova, Ne 476/07,
28 July 2009) in which it recognizes
the systemic problem of non-execution
of court decisions where the debtor is
the state or public enterprise. Perhaps,
the most illustrative case in this respect is
Burmych and Others v. Ukraine in which
the ECtHR joined 12 148 applications
against Ukraine and found a violation
of the applicants’ right to execution
of court decisions within the reasonable
time (Art. 6 §1 ECHR) and violation
of the right to effective remedy (Art.
13 ECHR) (Burmych v. Ukraine [GC],
Ne 46852/13, 12 October 2017).

5. Consistency of judicial practice.
Uniformity in application of the law in
similar situations is an indispensable
requirement of legal certainty that ensures
public confidence in judicial system in
democratic society where the rule of law
operates (Hayati Celebi and Others v.
Turkey, Ne 582/05, § 52, 9 February
2016). At the same time the ECtHR does
not function as the fourths instance for
national courts and does not assess their
decisions from the standpoint of questions
of law or fact because national courts are
fully autonomous and their judgments
have to be respected. Moreover, some
level of divergence in practice of different



courts within one national system or even
divergence in practice of one and the same
higher court seems to be inevitable
and not always constitute a violation
of legal certainty, since the divergence
can be justified by different facts of cases
or the need for evaluative and dynamic
interpretation (Nejdet Sahin and Perihan
Sahin, Ne 13279/05, § § 51, 58,20 October
2011; Albu and Others v. Romania,
Ne 34796/09, § 34, 10 May 2012). For
instance, in Atanasovski v. The Former
Yugoslav ~ Republic  of Macedonia
the ECtHR concluded that the departure
of the national court from its previous
position per se does not contravene
Art. 6 § 1 ECHR since the departure
was caused by the necessity to develop
judicial practice; however the lack
of sufficient reasoning for the change in
the judgment violates the right to a fair
trial (Atanasovski v. The Former Yugoslav
Republic of Macedonia, Ne 36815/03,
14 January 2010).

Atthe same time lack of the uniformity
in judicial practice at national level
can cause gross violation of the right to
a fair trial. In its case-law the ECtHR
has worked out the criteria for assessing
whether there is such a violation or not.
Thus it should be found out (1) “whether
“profound and long-standing differences”
exists in the case-law of supreme court”;
(2) “whether the domestic law provides
for machinery for overcoming these
inconsistencies”; and (3) “whether
that machinery has been applied and,
if appropriate, to what effect” (see
lordan lordanov and Others v. Bulgaria,
Ne 23530/02, § 49, 2 July 2009).

With regard to the first criterion,
the ECtHR insists on the need for
“profound and long-standing differences”,
hence rare and isolated examples
of inconsistent interpretation of the law by
courts are not sufficient to find a violation
of Art. 6 § 1 ECHR. For instance, in Lupeni
Greek Catholic Parish and Others v.
Romania long-standing differences within
case-law were recognized due to the fact
of inconsistent interpretation of the law
from 2007 till 2012 by the highest court
(Lupeni  Greek  Catholic ~ Parish
and Others v. Romania, Ne 76943/11,
§ 126, 29 November 2016).

The ECtHR distinguishes between
two possible types of case-law divergence:
where the lack of unity of judicial
practice results from the different

application of legal norms by one
and the same highest court (Lupeni Greek
Catholic Parish and Others v. Romania,
Ne 76943/11, 29 November 2016; Beian
v. Romania (Ne 1), Ne 30658/05, ECHR
2007-V; Tudor Tudor v. Romania,
Ne 21911/03, 24 March 2009) and where
the divergence exists between several
higher courts neither of which is
subordinated to the other (Nejdet Sahin
and Perihan Sahin, Stefanica and Others
v. Romania, Ne 38155/02, 2 November
2010). It is the court of highest instance
that is vested with the task to ensure
the uniformity of judicial practice
and to resolve conflicts of interpretation
that arise at lower courts level. If
such highest court itself delivers
conflicting judgments it becomes itself
“a source of legal uncertainty” (Beian
v. Romania (Ne 1), Ne 30658/05, § 39,
ECHR 2007-V) and hence undermines
confidence in judicial system. In
this case inconsistency of highest
court’s case-law affects the quality
of lower court’s law application. In
contrast lack of consistency in case-
law of lower courts does not constitute
the violation of the right to a fair trial,
since it is the task of the highest court
to correct this kind of mistakes. In
the view of the above the ECtHR
considers that only the inconsistency
at the highest judicial level contravenes
the ECHR. This approach reflects
the vital importance of the highest
courts’ mission — to eliminate essential
mistakes in law application and to
warrant the uniformity thereof.

The other criterion that has to be
taken into consideration is the existence
ofeffectivemechanismensuringuniformity
of judicial practice and rendering it certain
and foreseeable. According to the ECtHR
even the “profound and long-standing
differences” do not suffice to constitute
a violation of Art. 6 § 1 ECHR as long as
national legislation provides a machinery
for ensuring the consistency of case-
law and this machinery was utilized
effectively. Thus in Albu and Others v.
Romania the ECtHR found no violation
of Art. 6 § 1 ECHR despite numerous
conflicting decisions of the highest
court, because national legislation
allowed for “appeal in the interests
of the law” to the High Court. The High
Court was empowered to deliver a decision
explaining the proper interpretation of law
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with a view to warrant consistency in law
application (Albu and Others v. Romania,
Ne 34796/09, § 34, 10 May 2012).

Conclusions. The principle of legal
certainty is one the most vital elements
of the rule of law which ensures
the stability of judicial practice. In
this respect a court being a warrant
of the rule of law has to provide
everyone with guaranties of fair trial
and due process. One of such guaranties
(which, at the same time, constitutes
an international standard of fair trial)
is legal certainty. In civil procedure
legal certainty manifests itself through
the following requirements: foresee
ability in application of the norms of civil
procedural law; non-retroactivity of civil
procedure legislation; the principle
of res judicata; mandatory execution
of court decisions that have become final;
and consistency of judicial practice.
Observance of the above mentioned
requirements (alongside with other
requirements of the right to a fair trial)
allows to ensure public confidence both
in judge hearing particular case and in
judicial system as a whole in state based
on rule of law and respect for human
rights and freedoms.
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SUMMARY

Analysis of the state as a service institute of the public administration was carried out.
It allowed to systematize basic research approaches to its identification. Methodological
and technological criteria for structuring the service potential of a modern postmodern
state was disclosed; basic directions of the development of state services and their
normative-political and legal regulation, which serves as the development of a “strong”
service state, were given. It was proved that the state as a service institute takes the
form of a multifunctional structural element of the public administration system, which
ensures the development and implementation of state policy strategies in any sphere of
public life that create a service product as a management service.

Key words: public administration, service potential, services, state policy, state-
management activities, effectiveness.

TOCYJIAPCTBO KAK CEPBUCHBIA HHCTUTYT
PEAIM3AIIUU MIYBJIUYHOT'O YIIPABJIEHUSA

Oxkcana YABAHIOK,
3aMECTHTEIb TUPEKTOpa
JlemmapraMeHTa MOHUTOPUHTA U KOHTPOJISI TOCYAapCTBEHHOW TTOMOIIH —
HayaJTBHUK TIEPBOTO OT/Ie)Ia AHTUMOHOIIOIHHOTO KOMUTETa YKPAUHBI

AHHOTAIUA

OcyIecTBICH aHAIM3 TOCYIapCTBa KaK CEPBUCHOTO HHCTUTYTA ITyOINYHOTO YIpaB-
JICHUSI, YTO IO3BOJMIIO CHCTEMAaTH3HPOBATh OCHOBHBIC HCCIIECJOBATEIBCKHE MOIXOIbI
K €ro WACHTU(UKAMH. PaCKpPBITBI METOMONOTUIECKAE U TEXHOIOTHYECKHE KPHTEPUH
CTPYKTYPHPOBAHHUsSI CEPBUCHOIO IMOTEHLHAAa COBPEMEHHOIO IIOCTMOAEPHUCTCKOTO
rOCy/IapCTBa; MPHUBEICHBI OCHOBHBIC HANPABIICHUS Pa3BUTHS CEPBHCHBIX YCIYT TOCy-
JIapCTBa M X HOPMATHUBHASI IOJMTHKO-IIPABOBAsI PETIAMEHTAIIHSI, KOTOPAst CIIY’KHUT pa3-
BUTHIO «CHJIBHOT0» CEPBUCHOIO rocynapcTpa. JJoka3aHo, 4TO TOCYAapCTBO KaK CEPBHC-
HBIIl HHCTUTYT MpeacTaeT B popMe MHOrO(YHKIHOHAIBHOTO CTPYKTYPHOTO 3JIEMEHTA
CHCTEMBbI MyOJIIMYHOTO YIpaBIeHHUs, 00ecrednBaeT pa3paboTKy U BHEAPSHUE CTpaTerrid
rOCYIapCTBEHHOM MOJUTUKH B 10001 cepe 00IeCcTBEHHOI KU3HHU, KOTOPBIE CO3AAI0T
CEpPBHCHBII MPOIYKT KaK YIPABICHUECKYIO YCIYTY.

KuroueBble cj10Ba: myOIMYHOE YIIpaBIeHHE, CEPBUCHBII MTOTEHIMA, YCIyTH, ToCcyaap-
CTBEHHasI MOJITHKA, TOCYAAPCTBEHHO-YIPABICHYECKAs! ISSITENBHOCTD, PE3Y/IBTaTHBHOCT.

Statement of the problem. In modermn
conditions of postmodern development
there is a gnostic and technological
transformation of conceptual and resource
potential of the state. By retaining
the traditional methodology of its functioning
and development, it acquires the updated
essence of the realization of tools that
blur the fine lines between its framework
and service synergy, thus demonstrating
the genesis of public statehood.

In this way, it -characterizes
in a certain way a conceptual
and pragmatic attempt to rebuild the state

and its resource potential in the direction
of expanding its service space, turning
the state into an institution that serves
the function of guarding the interests
and needs of the citizen or the respective
institution. To this end, systemic
administrative reforming is taking
place in most states. Such a reforming
permeates its public sector and concerns
the provision of an economically efficient
state, its administrative self-sufficiency,
the effectiveness of  bureaucratic
procedures and the style of public
administration development.



As a result of the adoption
of such a methodological form, the concept
of a “service state” is formed. This concept
“restructures all the verticals and horizontals
of its functioning in accordance with
the expectations and requests of citizens,
thereby reorienting the activities of its
institutions to develop the services market
and create tangible goods for citizens” [5].

Against this background, a fundamen-
tally new context of the functioning
of the state in the modern world is being
articulated. The mentioned context concerns
the reproduction and provision of quality
management services to citizens in the form
of the realization of a highly efficient state
service.

Status of research. The ability
of institutions of a service state to serve
the requests of citizens is a determining factor
in the effectiveness of its formation. On this
basis, most research concepts articulate
the feasibility of identifying the resource
potential of a state that serves the public
administration development. The main
structural elements of such resource potential
of the state are “speed of decision making,
flexibility, network organization, openness
and freedom of maneuver” [11].

This reveals the functional essence
of the development of the service potential
of the modern state, the technology of which
operation is based on the introduction
of service management that transforms
the activity of its institutions into the subject
of promotion of the relevant services, which
provide the effect of the utility of the modern
state to the citizens. Therefore, it is about
the speed of functioning of the service
organics of the state based on the indicative
and objective needs to receive the service
assistance and increase its effect on the vital
activity of citizens on the one hand as well
as the effectiveness of the functioning
of public administration institutions on
the other hand.

In this regard, it is a question
of introducing appropriate service
strategies that serve to implement
a quality order of society to receive
some assistance from the state. In this
way, the state as a service institute takes
the form of a multifunctional structural
element of the public administration
system, which ensures the development
and implementation of state policy
strategies in any sphere of public life that
create a service product as a management
service that ensures the stability

of the development and functioning
of citizens.

Such a gnostic and technological
methodology of identification of the state
as a service institute of the public
administration determines the expediency
of a detailed analysis of the various research
approaches and their systematization
within the framework of this research.

Objective and purpose of the article
is to analyze the state as a service institute
of the public administration on the basis
of'the systematization of the basic research
approaches to its identification, which
were formed within the framework
of modern world science. On this basis,
the need to disclose the methodological
and technological criteria for structuring
the service potential of a modern
postmodern state, to identify the basic
directions of the development of state
services and their normative-political
and legal regulation, which serves as
the development of a “strong” service
state, were defined as specific tasks.

Presentation of the main mate-
rial. The general methodological aspect
ofidentifyingthecontentofthestateasaservice
institute is presented in the sociological
concepts of Western scientists. In order to
supportthis £. Forsthoffconsidered theservice
state as a theoretical and methodological
construction that characterizes the orga-
nization of the government system and sets
appropriate standards for the functioning of its
institutions. In this regard, the state as aservice
institute is “a special form of the political
organization of public authority, which
possesses a special management apparatus
aimed at providing public services to citizens,
as well as a system of social and legal
guarantees of a decent human life, its rights
and freedoms” [9].

Such contextual row of identification
of the content of the state as a service
institute of the public administration is
based on the introduction of the service
methodology as an important attribute
of the effectiveness of its functioning.
This methodology performs the function
of “methodological correction” of structural
and organizational processes in the public
administration sphere, thus guaranteeing
an “unprecedented opportunity” to improve
the bureaucratic style of management
and ensure its effectiveness in the interaction
between the state and society.

The general methodological context
of the identification of the essence
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ofthe state asaserviceinstitute of the public
administration was also extended in
the concept of J. Kersten. This theoretical
construction was based on the fact that
the state as a service institution should
direct its functional potential to
make state services more flexible to
the wishes of citizens. Therefore, its
entire structural organization should be
based on improving the quality of service
of interests and needs of all segments
of society. In this way, the provision
of quality public-administration services,
according to which standardization
of performance criteria of the public
administration system should take place, is
the duty of the service state. It is about that
the state as a service institute should set
appropriate standards for such a service,
according to which the performance
of the activity of government authorities
should be monitored. That is why,
according to the scientist, the standards
of state services are always set, are subject
to monitoring and publicity for citizens to
have information on what to expect from
state policy. In this respect, it is about
“the absolute openness of information
about services, which should be complete,
accurate and understandable, with
a clear definition of who is responsible
for the provision of a particular service
and what is its cost” [10, p. 543-570].

On this basis, government authorities,
which represent the service institutions
of the state, should provide the possibility
of receiving the service anywhere
andanytime by the agreement ofthe citizen as
a taxpayer. This characterizes the efficiency,
courtesy and predictability of the state in
relations with citizens in demonstrating
the balance between quality and efficiency
of the state service.

The argumentation of Y Kozhenko
and A. Mamycheva, who pointed
out the basic techniques of service
management, which reveal the specifics
of its functioning and ultimately guarantee
the appropriate synergistic effect for
the public administration sphere, deserves
the conceptual interest in the context
of defining the essence and content of the state
as a service institute. In this regard, scientists
emphasized the reproduction of material
processes as a technological technique,
which is always guaranteed by the service
state and which ensures the promotion
of the quality of its managerial functions,
serving to enhance its service potential. In
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this regard, the effectiveness of the “service”
potential of the state manifests itself in
serving the public interest, since “activity
regarding the interaction with citizens is
a state service, and therefore the service
approach to the essence of the state is
associated with such areas of optimization
of its activity as the development of network
forms of managerial interaction, formation
of “e-government”, communication control
and planning technologies, development
of online services as well as formation
of multilateral links that enable the citizen to
take an active part in the exercise of power”
[3].

Such a context of identification
of the state as a service institute
of the public administration, expressing
its service potential by structuring public
administration  services provided by
the state to the citizens, allows to clearly
trace the genesis of its formation in modern
conditions of postmodern development.

Continuing with the abovementioned
approach of identification of the service
potential of the state, 4. Kerimov
developed the concept as well as pointed
to the methodological delineation
of the concepts of service and functions
that reveal its essence. According to
the scientist, “service characterizes one
side of the activities of the modern welfare
state, whereas the technology of providing
such services acts as one of the functions
of state and municipal authorities” [2].

Methodologically and conceptually
valuable in the context of identifying
the service potential of the state is
the concept of Y. Mindlin, within which
“the concept of modernization of a state-
legal organization based on the idea
of service public administration, which
is implemented by both authorities,
structures and local self-governance”, was
developed [4, p. 104-107].

In this regard, it is about
the optimization of the “power-legal
interaction” of the state and society, which
is based on the formation of an effective
institution for providing public services to
the population. On this basis, the provision
of state services plays a criterion role
in the functioning and development
of service potential of the modern state.
Such a context indicates that the primary
purpose of the state in the modern world is
“service to the individual”, and therefore
any activity of the state should be solely
aimed at provision of state services.

Following  this  conceptual logic,
the scientist proposed such an approach
to the definition of public administration
in the sphere of public services as
“a complex political, economic, legal
and social phenomenon that organically
fits into the idea of a liberal constitutional
state, which is based on the service idea
of the development of the state system”
[4, p. 104-107].

The Dbasis of this system is
the dual scheme — “production of services
(state) — consumer”, the effectiveness
of which ensures the stability and legitimacy
of the activities of public administration
institutions in the direction of the realization
of interests of society. However, such
construction is sufficiently declarative,
considering the essence of global interests
that exert deconstructive influence on
the functioning of the public administration
system in the postmodern era. It is about
the expediency of structural consideration
of national and spiritual-and-moral interests
of society, which guarantee its internal
political unity and ensure the efficiency
of the state as a service institute.

Important methodological value in
the context of identification of the service
potential of the modern state is played
by the concept of Prince Hans-Adam,
who substantiated the gnostic need for
transformation of state and administrative
organization on the basis of realization
of the idea of service management
and effective provision of management
services to the population. In this regard, it
is about building a “service-oriented state”
that would reveal the functional potential
ofinteraction between the state and society.
Given the scientist’s methodological
construct of understanding the state as
a service institute, his attention is focused
on the formal and descriptive nature
of its functioning, which does not consider
the specifics of the objective national-
state reality. This indicates that the state as
a service institute has a universal typified
specificity concerning the disclosure
of the functional meaning of the modern
state, on the basis of which it is possible
to trace the specific patterns and trends in
the development of its service potential.

This context of the state identification
is characterized by a sufficiently reductive
and simplified understanding of its inter-
methodological principles of functioning,
including national specificity. Such
a model of the state is quite effective
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in responding to the challenges of its
functionality, but at the same time it shows
some affirmation about the expansion
of the gnostic concepts of its own
mental development. This requires
a successful and effective approach to
“the completion of state construction
and the definition of optimization
priorities for the development of public
administration that would serve to
approve the latest models of improvement
of the state institutions and the purpose
of their newest activity” [1].

Analyzing the essence of the state as
aservice institution of public administration
in the postmodern era, special attention
should be paid to the relevant reform
practices, through which the majority
of the state passes in the direction
of developing its service potential. This
concept of identification of the state as
a service institute implies the introduction
of administrative reform, which serves
the direct creation of a “service-oriented
state — a state, where the interaction
between public authorities and the public is
carried out at a new level, characterized by
high quality of trust, information openness
and transparency as well as creation
of appropriate conditions for the population
in order to receive services that can be
compared to business conditions” [12].

As a result, inventory, systematization
and structuring of the level of performance
of public services were carried out in
most countries. This served to enable
citizens to exercise public control over
the implementation of the public service
of the state, which served to enhance
its multifunctionality in relations with
citizens. Such an approach made it possible
to optimize the structure of state services
in the sphere of ensuring interaction
between the state and citizens, the state
and legal entities in the direction of social
protection of citizens and regulation
of business activity.

An important role in the context
of identifying the service potential
of the modern state is played by
the concept of F  Rayanov, who
pointed out the feasibility of reducing
administrative barriers and increasing
the accessibility of public services for
citizens as the main attribute of the modern
state. On this basis, the scientist has
developed measures aimed at enhancing
the service potential of the state, including:
improvement of the “notification” system



of entrepreneurial
activity; improvement ofthe system of state
control and supervision; development
and implementation of self-regulation
mechanisms in the sphere of professional

and professional

activity of institutions; improvement
of mechanisms of the provision
of state and municipal services
on the “one window principle” in
multifunctional centers; optimization
of activity of government and local
self-government  authorities  through
the introduction of modern information
and communication technologies;
ensuring openness and accessibility
of information on the activity
of government and local self-government
authorities and information resources
they have formed; implementation
of a regulatory impact assessment system;
development of mechanisms for pre-trial
appeal [8, p. 43-54].

Accordingly, the implementation
of the abovementioned measures will
serve to overcome the maximum number
of excess administrative  barriers,
thereby reducing corruption indicators
of institutional structures of public
authorities and indicative introduction
of modern public administration
mechanisms that provide enhanced
service capacity of the state. This,
according to the scientist, will also help
to improve the quality and accessibility
of public services for citizens, and thus
to optimize the activities of institutions
responsible for state service in the public
administration sphere.

In the context of modern research
approaches  to  the  identification
of the methodological and technological
content of the state as a service institute,
thenecessityofintroducingacomprehensive
approach to the standardization of the goals
and objectives of the state-administrative
activity is substantiated, which will
improve the public services of the state.
On this basis, a modern postmodern state
faces the strategic task of ensuring social
security for its citizens by guaranteeing
them the opportunity to properly meet
their needs and interests. In this context,
the state is obliged to commit itself to
“ensure a commensurate correlation
of wages and cost of services as well as
manage needs, exchange, provide services
necessary for its citizens” [7, p. 43-57].

Based on the fulfillment of such
obligations, the state, by implementing

its service approach to citizens, expands
the optimization of the legal activity in
the relevant areas, such as: development
of network forms of administrative
interaction; formation of “e-government”,
communicative control and planning
technologies; development of online
services; forming multilateral links that
enable citizens to take an active part in
the exercise of power [7, p. 50].

The concept of P Patsurkivskyi
plays an important role in the context
oftheidentification of this contextual range
of understanding of the state as a service
institute in the public administration
sphere. He offered under the service
state to understand “a special political
form of organization of public authority,
which possesses a special apparatus
of government aimed at providing public
services to individuals as well as a system
of social and legal guarantees of decent
life support for a person, his / her rights
and freedoms” [6, p. 147].

In this regard, we are talking
about a fundamentally new approach
to  understanding the  methodology
and technology of the functioning
of a productive state, which diversifies
traditional forms and methods of exercising
its functions in relation to the citizen.
Such a construction of understanding
of the state in the foreground puts
the principle of network organization
of public administration, which is based on
the provision of public services as a defining
attribute of the functioning of the state-
legal organization of the activities of state
institutions. Given this context, public-legal
organization of the activity of government
authorities should be aimed at developing
the service potential of public administration,
thereby reducing the methodological
challenges of the traditional political
and legal regulation that is characteristic to
the narrow structure of an “effective state”.
This indicates that the reduction of political
and legal regulation of social processes
is only possible by expanding the service
potential of the state that is aimed at mobile
interaction with public institutions in
the form of providing them with quality
public services.

Given this, the question arises
of the expediency of developing
appropriate standards for streamlining
the interaction of  the state
and society in the form of provision
and receipt of certain public services,
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which thereby ensures the development
of service management. Such a context
of the identification of the state as a service
institute and the appropriate service
request of society to the institutions
of the state raises the question of mutual
responsibility between public authorities
and citizens in the context of modeling
and implementation of new state-
administrative services.

Conclusions. Thus, our analysis
of the state as a service institute
of public administration made it possible
to systematize the main research
approaches to its identification, which
were formed within the framework
of the modern world science, to reveal
the methodological and technological
criteria for structuring the service potential
of the modern postmodern state, basic
directions of the development of state
services and their normative-political
and legal regulation, which serves as
the development of a “strong” service
state, were given.

Emphasis is made on the context
of'the identification of the state as a service
institute of the public administration,
expressing its service potential by
structuring  the  state-administrative
services that are provided by the state,
which makes it possible to trace clearly
the genesis of its formation in modern
conditions of postmodern development.

Accordingly, the structural and func-
tional purpose of the state in the modern
postmodern world is the provision
of state services. Therefore, the activities
of governments on a global scale must be
based on making effective policy decisions
that ensure the quality of governments’
work in providing quality services to
citizens. In this way, the state as a service
institute of the public administration should
expand its functional space by being guided
solely by the interests of society and not by
its own affiliated structures, which in most
cases do not fulfill ancillary functions in
the sphere of ensuring the effectiveness
of public administration.
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AHHOTAIUA

B crarbe npoaHalM3UpoOBaHbl CIOCOOBI OOSCIIEUEHUs TpaBa Ha JIOKA3bIBaHUE I10
JleJIaM O HapyIICHUH TaMOKEHHBIX MPaBHJI, OCYIIECTBICHA KIACCU(HUKAIMA OCHOBHBIX
IIPaB, CBSI3aHHBIX C MPOIIECCOM JOKA3bIBaHUS IO JielaM O HApyIIEHUU TaMO>KEHHBIX
[PaBUJI, MCCIIEA0BaH OOBEM MOJIHOMOYMHI JIML, YYAaCTBYIOIIMX B IIPOLECCE yCTaHOBIIE-
HHS 00CTOSATENIBCTB COBEPIICHNUS aJIMUHUCTPATUBHOTO MIPOCTYIIKA.

VcenenoBaHbl OCHOBBI PaBOBOTO 00ecIieYeH s paBa Ha JOKa3bIBAHHE B TAMOXKCH-
HOM M aIMUHHCTPAaTHBHOM 3aKOHOJATENILCTBE. BhIsiBiieHa Komnu3usa HopM TaMoxeHHO-
ro KOAEKCa YKPaWHBI B 4aCTH YPETYJIUPOBAHHS CTAaTyCa MPEICTABUTEINS TaMOKEHHOTO
opraHa, y4acTBYIOIIETO B PAaCCMOTPEHUH JieJla O HapyLIeHUH TaMO)XXEHHBIX MPaBUI B
cyne. B cBs3u ¢ 3TMM npeqiaraeTcst BHECTH B TaMOXKEHHBIN KOAEKC YKpauHbl COOTBET-
CTBYIOIIME N3MEHEHHS.

[IpoBenen ananu3 mpas, CBA3aHHBIX C MPOLIECCOM JOKa3bIBAaHUS IO A€NaM O Hapy-
LIEHUH TAMOXECHHBIX IPaBHJI, 3aKPEIUIEHHBIX B TaMOXEHHOM KOJEKCe YKpauHbl U
Konexce YkpauHsl 00 aIMUHUCTPATHBHBIX IPABOHAPYILCHUSIX.

KiroueBble cnoBa: 10Ka3aTenbCTBa, JOKa3bIBaHHUE, JIEJI0 O HAPYIIEHHH TaMOXEH-
HBIX [IPaBUJI, TAMOXKHS, CYJI, ITPaBa.

PROVISION OF THE RIGHT TO EVIDENCE IN CLAIMS
OF VIOLATION OF CUSTOMS RULES

Oksana CHERNYAVSKAYA,
Postgraduate Student of the Department of Maritime and Customs Law
of the National University “Odessa Law Academy”,
Deputy of the Customs Post “Odessa-airport”
of Odessa Customs State Fiscal Service

SUMMARY

The article analyzes the ways of securing the right to prove in cases of violation of
customs rules, classifies the basic rights associated with the process of proving in cases
of violation of customs rules, investigates the scope of powers of persons involved in
establishing the circumstances of committing administrative misconduct .

The basics of legal support of the right to prove in customs and administrative legislation
are investigated. The conflict of norms of the Customs Code of Ukraine has been revealed in
the part of the settlement of the status of the representative of the customs body, which takes
part in the consideration of the case of violation of customs rules in court.

In this connection, it is proposed to make appropriate changes to the Customs Code
of Ukraine. The analysis of the rights associated with the process of evidence in cases
of violation of customs rules enshrined in the Customs Code of Ukraine and the Code of
Ukraine on administrative offenses.

Key words: evidence, proof, case of violation of customs rules, customs, court, law.

IMocTtanoBka mnpo6aembl. Hammo- — mccrnemoBaHusX MPOOIEMHBIX BOIPOCOB,

HAJIbHOE TPABO HAXOMUTCS B MPOIECCE
JNIMHAMIYECKOW TapMOHM3AIUU ¢ Tpebo-
BaHMAMHU MexIyHaponHoro. Cucrema
HpaB nu CBO6OII YCJIOBCKA U Fpa)KIIaHI/IHa
SABJIICTCA  OOCTAaTOYHO paBBeTBJ’IeHHOﬁ.
K coxanenuio, B OOJBLUIMHCTBE CIIyYacs
BHHMAaHHE YYCHBIX COCPEIOTOYCHO Ha

CBSI3aHHBIX C 00ECIIEYEHHEM OCHOBHBIX
paB, K KOTOPBIM OTHOCSIT BO3MOXKHOCTH
YyeJIoBEeKa, HEOOXOMMMBIE JUIs oOecreue-
HHS ero (PU3UYECKOH U MOPaTIbHO-TICUXO-
JIOTUYECKON MHIANBHYaIbHOCTH.

IlpaBa Ha J[OKa3bIBAHHE, KOTOPbI-
MH HaJeJICHbI JIMIA, MPHUBJICKAIOIINECS



K aI[MPIHHCTpaTPIBHOfI OTBETCTBCHHOCTHU
o jaejaM O HapyHmI€HUHM TaMOXCHHBIX

MIPaBWJI, YPETYIUPOBaHbl MOJIOXKEHUS-
Mu TamoxeHHOTO Kozmekca YkpauHbl [1]
u Komekca VYkpaunsl 00 aiMUHHCTpa-
TUBHBIX IpaBoHapymIeHusx [2]. OObrdHO
JIUIaMH, B OTHOIIEHHH KOTOPBIX COCTaB-
JISTFOTCSL TIPOTOKOJBI O HapYIIEHUH TaMo-
JKEHHBIX NpPaBHJI, SBISIOTCS WHOCTpPaH-
Hble CyOBekThl. CHcTeMarn3aius IpaB
Ha JIOKa3bIBaHWE MO JleJlaM O HapyIIeHUH
TAMOXEHHBIX IIpaBMa OyneTr croco0-
CTBOBAaTh HAJUIEXKAIIEMY YCTAHOBJIECHHIO
(akTHUECKHX  OOCTOATENBCTB,  3aKOH-
HOCTHU TPHUHATHUS CyAaMU U TaMOXEHHBI-
MH OpraHaMH pPELIeHUil O NMPHUBIEYECHUH
K OTBETCTBEHHOCTH 3a aJMHHUCTpAaTUB-
HBIE IPOCTYNKH, Jy4IIeMy HOHHMAaHHIO
IIPaBOBOTO CTaTyca CyOBEKTa IOKa3bIBa-
HYSL.

AKTYaJIbHOCTh TeMBI HCCJIe0Ba-
HHSI TIOITBEP)KIACTCSI CTENEHBI0 Hepac-
KPBITOCTH TEMBI OO0ECIIeYeHHs] TIpaB
B IIpoIecce JOKAa3blBaHHs IO JENaM O
HapyUIEHUH TaAMOKEHHBIX MTPABUIL

CocrosiHHe HccaeA0BaHUS. AIMHU-
HUCTPATUBHO-NIPABOBOE U KOHCTHUTYLU-
OHHOE oOecre4eHHe IIpaB U cBOOO] Yeso-
Beka m3ydanocb M.A. UepycanumoBoii,
A .B. IlymkuHO# 1 IpyruMy aBTOpaMu.

OtnenpHBle TPOOIEMHBIE BOMPOCHI,
Kacaromyecs Tpolecca JTOKa3bIBaHUS,
anammuposanu J1.B. Ilpumauenko (jamc-
cepranusi Ha TeMmy «JlokazarenpcTBa
B TIPOM3BOJICTBE II0 JieJlaM O HapyIICHUH
TaMOKEHHBIX TpaBwi»); A.B. Jycuk
(muccepramusa Ha Temy «IIpomsBoncTBo
Mo fAedaM O HapyIIEeHHMH TaMOXKEHHBIX
npaBw»); B.B. HmwxuukoBa (muccepra-
oust Ha TeMy «AJMHHUCTPaTUBHO-TIPO-
LleCCYallbHBI  CTaTyC CyOBEKTOB IpoO-
M3BOJCTBA IO J€laM O HapyUICHUH
TaMOXKeHHBIX TpaBwi»); C.A. JlyxeHKo
(muccepramust Ha Temy «lIpon3BoncTBo
[0 fAelaM O HapyIICHHH TaMOXKEHHBIX
MpaBUI») U APyTHE.

OpHako, HECMOTPS Ha 3HAYUTENb-
HOE KOJIMYECTBO HAy4YHBIX PadoT, BOIpPOC
obecrieyeHHsl MpaB Ha JIOKa3bIBAHHE IO
JleaM O HapyLIeHWH TaMOXKEHHBIX Ipa-
BUJI OCTAETCs MAJIOUCCIIEJOBAaHHBIM.

Heablo u 3agayeii craTbu SBISCT-
Csl HCCIEIOBAaHME TIEPeuHs] 3aKperlIeH-
HbIX B TaMOXXEHHOM KOjeKce YKpauHbI
n Konmekce VYkpanusl 00 agMUHHCTpA-
THUBHBIX MPABOHAPYIICHISIX TPaB JIMIl Ha
JIOKa3bIBaHHE IO JeJaM O HapyIICHUH
TaMO)KEHHBIX TIPaBHWJI, UX CHCTEeMaTH3a-
LM

M3i0:keHne OCHOBHOIO MaTepua-
Ja. [IpousBoxcTBO Mo Jienam o Hapylie-
HUHM TaMO)XEHHBIX IPABIJI OCYIIECTBIS-
€TCSI B COOTBETCTBHH C TaMOXEHHBIM
KOZIEKCOM YKpauWHBI, a B 9acTH, KOTOpas
HE pETyIupyercsi MM, B COOTBETCTBUH
C 3aKOHOJIATEIIbCTBOM YKPauHbI 00 aaMu-
HUCTPATHBHBIX IPABOHAPYIICHUAX.

BaxxHbIM 31€MEHTOM MPOM3BOIACTBA
0 fAedaM O HapyIIeHHH TaMOXKEHHBIX
MPaBUII SIBIISIETCS MIPOLIECC TOKA3bIBAHUS,
MOCKOJBbKY LENBI0 TPOBEICHUS TaKUX
MPOLECCYANbHBIX AEUCTBUHM, KaK COCTaB-
JICHHE TPOTOKOJIA; OIPOC; HUCTpeOoBaHNE
JIOKyMEHTOB; BPEMEHHOE H3BSATHE TOBa-
POB, TPAHCIIOPTHBIX CPEACTB; TaMOXKCH-
Hoe o0cIieoBaHNe; NMPEIbsBICHIE TOBa-
POB ISl ONO3HAHMS; IKCIIEPTH3a; B3STHE
npo6 1 00pa3LoB, SBISETCA NOJYyYEeHHs
JI0Ka3aTeIbCTB, HEOOXOMMMBIX Ul Ipa-
BUJIBHOTO PELIEHNUS 3TOTO Aema.

CyObekTaMy,  OCYLIECTBISIOIIUMHU
MPOU3BOJACTBO MO Jely O HapyHIEHUH
TaMOXKEHHBIX IIPaBUJI, SIBISIFOTCS TaMo-
JKEHHBIN OpraH, a 10 OTJEIbHBIM JellaM —
Cya.

B 3aBucumoctu 0T opraHa, ymoi-
HOMOYEHHOTO paccMaTpuBaTh Jelo O
HapyIIeHUHN TaMOXXEHHBIX IPaBHJI, TIpaBa
B TIPOIIECCE JTOKa3bIBAHNS MOXKHO KIIaCCH-
(UIUpoBaTh HAa TPH IPYIIIIHL.

K mnepBoil cinemyer orHectu mnpasa
JIOJPKHOCTHOTO JIMIA TAMO>KEHHOTO Opra-
Ha, OCYIIECTBIISAIOIIETO MPOU3BOACTBO 110
JIelly O HapyIIEHUU TaAMOXKEHHBIX IIPaBUII,
Ha OIIEHKY JI0Ka3aTeIbCTB II0 CBOEMY BHY-
TpPEeHHEMY YOEXK/CHHIO, OCHOBAHHOMY Ha
BCECTOPOHHEM, IOJHOM M OOBEKTHBHOM
HCCIIEJOBAaHUN BCEX OOCTOSTENBCTB Aeia
B HX COBOKYITHOCTH, PYKOBOICTBYSCH
3aKOHOM U InpaBoco3HaHueM. Ko BTopoil
rpyIIe — npasa cya, pacCMaTpHBAIOIIETO
JieNia 0 HapyIIeHUH TAMOXKEHHBIX TIPaBHIL.
K TpeTtbeit rpynne — npaBa JOKHOCTHO-
IO JIMIa TAMOXXEHHOIO OpraHa (MMeercs
B BUJy LCHTPAJbHBIM OpraH), KOTOPBIA
paccMarpuBaeT kajao0y Ha MOCTaHOBIIE-
HHUE O HapyUIEHUH TaMOXEHHBIX MPaBUI
U [IPUHHUMAET pellieHue 00 yIOBJIeTBOpE-
HUM TpeOOBaHWH, U3JIOKEHHBIX B 00pa-
[IEHUH, UIIK 00 OTKa3e.

B cr. 213 Komekca VYkpauHbl 00
aJIMUHHUCTPAaTUBHBIX  TPABOHAPYIICHUSIX
«Oprassl (ZOIDKHOCTHBIE JIUIA), YIIOJ-
HOMOYEHHbIE paccMaTpuBaTh zena o0
aJIMUHHMCTPAaTUBHBIX  IPaBOHAPYIIECHU-
SIX», OIpEAEIEHHBII NepeueHb OpraHoB
(LOJDKHOCTHBIX JIML), YIIOJHOMOYEHHBIX
paccMarpuBarh Jena 00 aaMHHHUCTpa-
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TUBHBIX IIPABOHAPYIICHUAX, HE SABISETCS
ucuepnbiBarouM. Tak, B 4. 5 HacTosei
CTaTbU OIIPE/CJICHO, YTO TaKHUMH Opra-
HaMH, Cpey HNpOYero, SBISIOTCS Opra-
Hbl HamuoHanbHOW TONHMIIMK, OpTaHbI
TOCYAapCTBEHHBIX MHCHEKLIUH U Apyrue
OpraHbl (IOJKHOCTHBIE JIUIA), YIOIHO-
MoueHHbIe Ha 9T0 Konmekcom YkpauHs! 00
aJIMHUHUCTPATUBHBIX [IPABOHAPYIICHUSX.

OpnuoBpeMeHHO B 4. 2 cT. 217 Konek-
ca VYkpaumHbl 00 aJMHUHHCTPATHBHBIX
MIPAaBOHAPYLIEHUAX OTMEYEHO, YTO IIepe-
YeHb JIOJDKHOCTHBIX JIMI, KOTOpBIE OT
HMEHH OpraHOB, yKa3aHHBIX B I. I 2,
5 cr. 213 nacrosiero Kozpekca, paccma-
TPUBAIOT JAena 00 aJAMHHHCTPATUBHBIX
[IPAaBOHAPYLICHHSX, YCTaHABIMBAETCS
3aKOHAMH YKPAaHHBI.

B cr. c1. 222244 Konekca YKpauHsl
00 aIMUHUCTPATUBHBIX MPABOHAPYIICHH-
SIX yperyJHpoBaH IPaBOBOW CTATyC BCEX
OpraHoB, YIOJHOMOYCHHBIX paccMaTpH-
BaTh Jiesia 00 aJIMUHUCTPATHBHBIX MTPABO-
HapyIIEHUX, OIPE/IeIeHbI JODKHOCTHbIE
JMIa, HaJeNeHHbIE NPaBOM paccMaTpu-
Barh Takue jena. OQHaKo NpsAMOro yKasa-
HUS HA TAMOXXCHHbBIE OPraHbl (TAMOXKHIO)
B CTaThe HET.

B cr. 23472 «Opransl JOX010B U ¢60-
poB» Konekca Ykpautbl 00 aaAMHHUCTpA-
TUBHBIX IPAaBOHAPYIICHUSAX 3aKperuie-
HO, 4YTO OpTraHbl JOXOZOB M cOOpOB
paccMarpuBalT Jena 00 aJAMHHHUCTpa-
THUBHBIX [PaBOHAPYILCHHUSIX, CBS3aHHBIX
C HapylIeHHEM TOpsIKa MpHeMa Halud-
HBIX JUI MOCJELYIOIIEro HX IepeBoja
(ct. 163713), HapyieHreM HOpsAKA Mpo-
BE/ICHUS HAJIMYHBIX pAacuyeToB U pacue-
TOB C WCIOJIB30BAaHUEM 3JIEKTPOHHBIX
IUTATeXKHBIX CPEICTB 3a TOBAPHI (YCIyIH)
(ct. 16371%), yKIIOHEHHEM OT MpEICTaBIIe-
HUsL JeKaapaiuu o jgoxomax (cr. 16471,
HapyIIeHUEM 3aKOHOJATENbCTBA O cOope
¥ ydeTe eIMHOTO B3HOCa Ha 00meobs3a-
TEIbHOE TOCYJaPCTBEHHOE COIMAIBHOEC
crpaxoBanue (cT. 1657'), HapymeHuem
MOpSIZKAa TPEKPAIICHUS] FOPUIHUCCKOTO
auna (4. 4. 3-6 cr. 1667°), npensitcTBoBa-
HHUEM YIOJHOMOYEHHBIM JIMLIAM OpPraHOB
JIOXOZIOB U cOOPOB B NPOBEIEHUHU IIPOBE-
poxk (ct. 1887%). lanee mo tekcty Komek-
ca, a UMEHHO B CT. 264, yIIOMHHAETCs O
TaMOXXHE KaK OJTHOM W3 OPraHOB, JOJIK-
HOCTHBIC JIML@ KOTOPBIX YIIOJHOMOYCHBI
MIPOBOJIUTH JIMYHBII JOCMOTpP M JOCMOTP
Bereit [2].

B Hacrosimee Bpems locynapcTBeH-
Hast (ucKaibHas Cily)0a peopraHu3oBa-
Ha TyTE€M pas3JeliCHUs Ha JBE CIIyXObI:
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TocynapcTBEeHHYI0 HAJIOTOBOIO  CIIyXkOy
Vkpaunsl U [ocynapcTBEHHYIO TaMOXKEH-
HyI0 city)0y Ykpaussr [3].

Takum o6pasom, 4. 5 cr. 213 Kozekca
Ykpauabl 00 aIMUHHCTPATUBHBIX IPaBO-
HAapymIEHWsSX HEOOXOOUMO  JOTOTHHUTH
HCYEPIBIBAIONIAM [IEPEYHEM BCEX OPTaHoOB,
YTIOJTHOMOYEHHBIX pacCMaTpHBarh Aeia 00
aIIMAHHCTPATUBHBIX TIPAaBOHAPYIICHHUSX, a
TaKXKe OTAEIBHOM CTarhel 1oj] Ha3BaHHEM
«TamoXXeHHBIE OpraHbD», B KOTOPOH Ipes-
YCMOTpeTb IepedeHb Jel, KOTOpbIe YIOJ-
HOMOYEHbI pPaccCMaTpuBaTh TaMOXKCHHbBIC
OpraHsbl, ¥ ONPEENHUTh JIULI, YIOJTHOMOYEH-
HBIX BBINOJIHATH 3TY (yHKLHIO.

B 4. 1 ct. 501 TamMoXkeHHOrO KOJEK-
ca VYKpauHBl  IPEAYyCMOTPEHO, 4YTO
MPEACTaBUTENb TaMOXXEHHOTO OpraHa,
JOJDKHOCTHBIE JIMI[a KOTOPOTO OCYIIECT-
BIISUTH TIPOM3BOJICTBO TI0 €Ty O Hapyle-
HUM TaMO)KEHHBIX IPaBHJI, MTOJIEPKUBa-
€T ITO3UIINIO ATOTO OpraHa O MIPHUBJICYEHIH
K aJIMHHUCTPATUBHON OTBETCTBEHHOCTH
JIMLA, COBEPLIMBILETO MPaBOHAPYIICHHE,
IIPU  PAacCMOTPEHHM YKa3aHHOTO Jiena
CYJIOM.

CuuraeMm, 4YTO 53TO  IOJOXKEHHE
SIBIIAETCS OUCKYCCHOHHBIM. C  omHOH
CTOPOHBI, Takas HOpMa HE IO3BOJISCT
3JI0yOTPEONATh CBOMMH IIPaBaMH, a
¢ IpYyToil — OrpaHUYUBAET IIPABO MPECTa-
BHTEISI TAMOXXEHHOTO OpraHa, IpezCTaB-
JISIOIIETO MHTEPECH B CyZe, Ha COOCTBEH-
HOoe MHeHHe. Ha mpakTtuke MOryT OBITH
CUTyalllH, KOTrna JIOJDKHOCTHOE JIUIIO,
OCYILIECTBIISIOLIEE IIPOM3BOCTBO MO ASIy
0 HapyIICHWH TaMOXEHHBIX IIPaBHJ, HE
BCECTOPOHHE M3Y4MIIO MarepHaibl U He
cobpallo HEOOXOAMMBIX JJOKa3aTebCTB
s obBuHeHus. WMim ke B mpomecce
cyneOHOro pa3duparenbCcTBa MODIH OBITh
MPEIOCTaBICHbl HOBBIE J0Ka3aTeNbCTBA,
KOTOPBIE MOTHOCTHIO U OYEBUIHO UCKIIIO-
YaroT BUHY JINIA B COBEPIICHUHU aIMHHH-
cTpaTuBHOTO mpocTynka. Hecmorpst Ha
HaJIM9Me TaKUX OOCTOSITENBCTB, MPECTa-
BHTENIb TAMOXXEHHOTO OpraHa BBIHYXJIEH
MOAZICPXKHUBATh IO3UIMIO 3TOTO OpraHa
O IpUBICYEHUH K aIMHUHUCTPATUBHOH
OTBETCTBEHHOCTH JIMIA, COBEPILUMBLIEIO
IIPaBOHAPYLIECHHE.

Takast cuTyanuss MOXXeT ObITh clief-
CTBHMEM NPHBJIECYCHUS K OTBETCTBEHHOCTH
1 JIMLA, OCYIIECTBISBIIETO IPOU3BOCTBO
10 A€y, ¥ MPEACTAaBUTENS TaMOXECHHOTO
oprasa, KOTOPBIH IPEACTABIIST HHTEPECH
B CyJI€ ¥ TTOJJICP KAl €ro MO3HIHNIO, B CIIy-
Yae MPUHATHS CYJIOM PEUICHUS HE B TOJIb-
3y TaMO)KEHHOTO OpTraHa.

Kpome »3rOro, naHHoe — mojo-
KEHHe HaIpsMyo MIPOTHBOPEUYUT
4. 3 cr. 501 TamoxeHHOro Komekca
VYKpauHbl, B KOTOPOH MPELyCMOTPEHO
IpoLIECCYalIbHOE IIPABO MPEICTaBUTENS
TaMOXEHHOTO OpraHa Ha IPEICTaBICHUE
CBOMX JIOBOZIOB, COOOpaXKeHHH 110 BOIIPO-
caM, BO3HHKAIOIIAM BO BpeMs CyeOHOTo
pa3buparenscTBa, M BO3PAKEHHH IIPO-
THUB XONATaiCTB, TOBOJIOB M COOOpaxe-
HUI IPyTHUX JINIL, YIaCTBYIOLINX B JIENE O
HapyIICHUH TAMO>KCHHBIX NTPaBHIL.

B 3aBHCHMOCTH OT UCTOYHMKA 3aKpe-
IUICHUS, TIpaBa JIML, TPUHUMAIONINX y4a-
CTHE B IpOIecce J0Ka3bIBaHU 110 JieslaM
0 HapyIICHUH TAMOXKEHHBIX IPaBHJI, MOXK-
HO KiaccuuuupoBarh Ha: 1) 3aKkperieH-
Hble B TaMOXEHHOM Kojekce; 2) mpen-
ycmotpennsle B Konmekce Ykpawubel 00
aIMAHHICTPATHBHBIX MTPAaBOHAPYIICHUSX.

B 3aBucumocTH 0T BHAa CyOBeKTa,
KOTOPBII HaJleJIeH ITpaBaMH Ha JJOKa3bIBa-
HHUE 110 JIeJIaM O HapyIIeHHH TaMOXKeHHBIX
IIPaBHJI, YCJIOBHO IIpaBa, KOTOPHIMH OH
HaJIeJIeH, MOYKHO Pa3/iesIuTh Ha 4 TPyYIIbL:
1) mpaBa TaMOXXEHHOTO OpraHa; 2) mpa-
Ba cyAa; 3) mpasa JHIa, MPHUBIEKAEMOTO
K aJIMMHHCTPaTHBHOW OTBETCTBEHHOCTH;
4) mpaBa Ipyrux JHI, KOTOpPbIE MOTYT
MIPUHUMATh YYacTHE B OCYIICCTBICHUH
MIPOM3BOJACTBA U PACCMOTPEHUU €I O
HapyUIICHUH TaMOXEHHBIX MPaBUII (cpeau
HUX CBUJETENH, HKCIIEPTHI, 3aHHTEPECO-
BaHHBIE JUIA | T. 11.). [Ipn aTOM cnemyer
OTMETHTh, YTO TpHBeNeHHBIH B Tamo-
XKEHHOM Koziekce Ykpamubl u Kozmekce
VkpauHbl 00 aAIMUHUCTPATUBHBIX MPaBoO-
HapyIICHUsIX 00beM IpaB KOHKPETHBIX
CyObEKTOB 3HAYUTEIBHO OTIINYAETCS.

B TamoxeHHOM KoJeKce YKpauHbl HE
ornpezesieHbl  0a30Bble MPUHLMUIIBL OCY-
IIECTBICHUS MPOU3BOJCTBA IO JejIaM
0 HApPYIIEHHH TaMOXKCHHBIX IIPaBHIL.
OTCYTCTBYIOT COOTBETCTBYIOLIHE IIOJO-
xenust 1 B Konexce YkpanHs! 06 anMuHN-
CTPAaTUBHBIX IPAaBOHAPYIICHHSIX.

C yueToM TOrO, 4TO COOIIONCHNE
MPUHLUIIOB MOIVIO Obl OBITH rapaHTHEH
obecriedeHHsl MpaB Ha JIOKa3bIBAHHE IO
JleiaM O HapyIICHUH TaMOXKeHHBIX Ipa-
BUII, TIpEJIJIaraeM 3aKperuTh Ha 3aKOHO 1A~
TEJIbHOM YPOBHE [1€PEYCHb TAKUX IIPUHIIU-
OB, B35IB 32 OCHOBY CT. CT. 8 («IIpuHImIIBEI
OCYILECTBIICHHUS TOCYAAPCTBEHHOTO TaMO-
JKEHHOro Jenay), 318 («Obmuie npuHIu-
Il OCYIIECTBICHUSI TaMOXXEHHOTO KOH-
Tposs), 466 («ObecrieueHe 3aKOHHOCTH
MpA TIPIMEHEHUH aJIMUHHCTPATHBHBIX
B3BICKaHUI K HAPYIIUTEIISIM TAMOXKEHHBIX

npaBuiI») TaMOXKeHHOTro Koziekca YKpau-
Hbl, cT. 2 Kojekca aJgMHUHHCTPAaTHBHOTO
CyIONpOU3BOACTBA YKpauHbl («3agayu

U OCHOBHBIE IPHUHLUIBI aJAMUHHUCTpA-
TUBHOTO CYJIOIPOHM3BOACTBA») U JpYTHE,
KOTOPBIMH yPETYJIHUPOBAaHBl yKa3aHHbIE
MPUHIATIEL

BbIBOabI. YCTaHOBIEHO, UTO MPaBO-
OTHOILIEHUs JOKA3bIBaHUS IO JellaM O
HapyIIEHUN TaMOXXEHHBIX NPAaBHI HOCST
KOMIUICKCHBI XapakTep W yperyiupo-
BaHbl HOpMaMu TaMO)KEHHOro Kojekca
Vkpaunsl, Kogekca YkpauHsl 06 aAMUHH-
CTPaTUBHBIX IPAaBOHAPYIIEHUSX U, B HEKO-
TOPBIX Cllyyasix, mojoxkeHusimu Kopekca
aJMUHHUCTPAaTUBHOTO CYyNONPOU3BOACTBA
VYKpauHbl, KOTOpbIE MO-Pa3HOMY PETYIIu-
PYIOT OJJHH U T€ K€ OTHOIICHHS.

Takast cuTyamms Ha NPaKTHUKE IMPH-
BOOUT K HEOJHO3HAYHOMY HOHHMAHHIO
CyOBEKTaMH JOKa3bIBAaHMS CBOWX IIPaB,
TapaHTHil U 00A3aHHOCTEH, a B HEKOTO-
pPBIX CIydasx ¢ K 3JI0yIOTpeOIeHUSIM
3aWHTEPECOBAHHBIMHU JIN[AMHU.

OOecnieueHne NMpaB Ha JIOKa3blBaHHUE
SIBIIETCSL CUCTEMOM YCIIOBUM, HaNpaBIlIeH-
HBIX Ha 3(Q(EKTUBHYIO peaH3aluio Impa-
BOMOYHII CyObEKTaMH, Y4YacTBYIOLUMHU
B OCYIIIECTBIICHUH ITPOU3BOACTBA IO IeJIaM
0 HApYIICHUH TAMO)KCHHBIX IPABUIL.

O00cHOBaHO, YTO OfHUM M3 3D ek-
THUBHBIX JJIEMEHTOB OOecCHedeHus] IpaBa
Ha JIOKa3bIBaHHE M0 JIeJaM O HapyIICHUH
TaMOXXEHHBIX IIPaBUJI SBIAETCA COOINO-
NeHre OOMMX TPHHIUIIOB U HEOOXOAH-
MOCTh MX 3aKpEIUICHHs B TaMOXXEHHOM
U aMUHUCTPATHBHOM 3aKOHOJATENbCTBE.
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INPUHIOUIIBI PEAJIN3AIINU ITPABA
YEJOBEKA HA PEHIPOAYKTHUBHOE
BOCIIPOU3BEJIEHUE

Buxtop YEYEPCKHIA,

KaHAAIAT IOPUINIECKUX HayK, TOLEHT,
TloverHbIil pabOTHHUK IPOKYPATYPHI,
MIPOKYpOp OT/eNa [1aBHOro ClIeACTBEHHOTO yIpaBICHUS
I'enepanbHOi MPOKypaTypbl YKpauHsbl

AHHOTANUA

IIpoGnema NMPUHLMIIOB — OHA W3 IIABHBIX B TEOPUH U NPAKTHKE IIPAB YeJOBEKa.
IIpuHUIMIIEl yCTaHABIMBAIOT OCHOBHBIC HAIIPABICHUS TEOPETHUUECKON M NMPAKTHUYECKON
JIeATEeTIBHOCTH B cepe NpaB uesioBeKa, 00bEIUHAIOT B CUCTEMY CyLIECTBEHHBIE, YCTOM-
YMBbIE M YHUBEPCAJIbHBIC 3JIEMEHTHI IIpaB U cBoOo1. Ocoboe 3HaUCHNUE OHU UMEIOT IS
peanu3anyy Takoro (pyHIaMEeHTaIbHOTO MpaBa YeIoBeKa, KaK IPaBo Ha PENpPOIYKTHB-
HOE BOCIIPOM3BE/ICHUE.

B craree packpbITo NOHATHE MPUHIMIIOB IIPaBa YEJIOBEKA HA PENPOAYKTUBHOE BOC-
HpOU3BECHHE, UX IIEPeUeHb U o0l11ee colepkanue. YkazaHbl 0COOCHHOCTH UX MPaBOBO-
TO 3aKPEIUICHHUS B HAIIMOHAILHBIX 3aKOHOJATENIbCTBAX 3apyOe:kKHBIX CTPaH.

KnrodeBble cnoBa: MpUHIMKIIBI, 1IpaBa YEIOBEKA, IPAaBO HA PENPOLYKTUBHOE BOC-
IIPOU3BEACHUE, PEIIPOYKTUBHEIC IIPABA.

PRINCIPLES FOR IMPLEMENTING HUMAN RIGHTS
TO REPRODUCTIVE PROCREATION

Viktor CHECHERSKIY,

Candidate of Juridical Sciences, Associate Professor,
Honorary Officer of the Prosecution Service of Ukraine,
Prosecutor at the Main Investigative Department
of the Prosecutor General’s Office of Ukraine

SUMMARY
The problem of principles is one of the main in the theory and practice of human rights.
The principles establish the main directions of theoretical and practical activities in the
field of human rights, unite the essential, sustainable and universal elements of rights and
freedoms into a system. Of particular importance are the principles for the implementation

of such a fundamental human right as the right to reproductive procreation.
The article discloses the concept of the principles of the human right to reproductive
procreation, their list and content. The features of their legal consolidation in the national

laws of foreign countries are indicated.

Key words: principles, human rights, right to continue of genus, reproductive rights.

IHocranoBka mnpo6aemsbl. B HacTo-
AlIee BpeMs YUCHBIMH YAeJseTcs 3Ha-
YUTEIbHOEC BHUMAHHUE IIPAaBaM 4EJIOBEKa
B penponykTuBHOH cdepe. OnHako noma-
BIIIONIMM OOJIBIIMHCTBOM M3 HUX aKIIEHT
JleNlaeTcsl HMCKIIIOYUTENbHO Ha aHaln3e
MIPAaBOBOTO PETYIHPOBAHMS, B TOM YHCIE
Ha MeXXIyHaporHOM ypoBHe. Kpome Toro,
HEKOTOpbIC M3 HcclieoBarenel paccMa-
TPUBAIOT 3TH IIPaBa, B YaCTHOCTHU IIPABO
YeJoBeKa Ha PeNpogyKTHBHOE BOCIPO-
U3BEJCHHE, Yepe3 NPH3MY KOHKPETHBIX
oTpaciieil mpaBa (TrpakKZaHCKOE, ceMei-
HO€, YTOJIOBHOE, METUIIHCKOE).

Kak crnexctBue, TakoMy BaKHOMY
BOIIPOCY, KaK MPHHIUIIBL, KOTOPIE JOIK-

HBI TOCHOJICTBOBAaTh B 3TOH cdepe, WiIH
BOOOIIE HE y/IeNsIeTCs BHUMaHUE, WK OH
paccMaTpHuBaeTCs ¢ MO3UIHMHA OTAEIBHBIX
oTpaciel mpasa, YTO MPUBOJUT K HETOJI-
HOTE TNOJYYEHHBIX Pe3ynbTaToB. Bmecte
C TEM MMEHHO OT IIPUHIIUIIOB, KOTOPBIMU
CllelyeT PYKOBOJCTBOBAThCS B IpoOie-
MaTUKe TpaBa 4YeloBEeKa Ha BOCIPOU3BE-
JICHUE, 3aBHCUT PEIIEHHME LENOro psAna
IUCKYpCOB, TAaKMX KaK: IPAaBOMEPHOCTHh
abopra, peaykuumu 5SMOpHOHA; JOIy-
CTHMOCTb ITOCTMOPTaJbHOW PETPOMYK-
WY, JOHAIUU PETPORYKTUBHBIX KIIETOK
1 YMOPHOHOB; YCTaHOBJIEHHE 3alIPETOB Ha
KIIOHUPOBaHUE M PENaKTHPOBAaHUE YeJI0-
BEUECKOT0 I'eHOMa U TOMY 110/100HOE.
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Cocrosinue ucciaenopanus. Hecmo-
Tpsl Ha JOBOJIbHO 3HAYUTEJIbHBII MacCHB
HAy4YHBIX  HM3BICKAaHWH, IOCBSAIICHHBIX
PENpPOAYKTHBHBIM TIpaBaM dYeJOBEKa, HX
MPUHIMITEI TIOYTH HE HCCIIEIOBAJINCE.
OTaenbHBIE TEOPETHUECKUE W MPaKTHUe-
CKHE aCIeKThl PacCMOTPEHBI B paboTax
O.B. TopOyHosoii, O.B. I'puropenxo,
K.H. CBuTHEBa 1 HEKOTOPBIX APYTHUX yue-
HBIX.

Leanlo u 3agaveii cTaTby sBISETCS
OIIPE/ICJICHUE MTOHATHUS IPUHIIUIIOB ITPpaBa
YyeJI0BeKa Ha PENPOAYyKTUBHOE BOCIIPOU3-
BeJICHHE, UX MePeyHs U 00IIero coaepika-
HUS C y9eTOM 0coOeHHOCTel 3Toro (hyH-
JAMEHTAJILHOTO IIpaBa YeJI0BeKa.

H3n0:keHne OCHOBHOTO MaTepHa-
aa. TepMHUH «TIPUHIMID — OT JIATHHCKOTO
“principium”, o3Ha4aeT Hayayia, OCHOBY.
B Hayke ero TpakTylOT Kak: a) pyKOBO-
Jsiiee, OCHOBHOE MCXOJHOE MOJIOXKe-
Hue (Ha4ao, uies) Kakou-mubo Teopuw,
YUYEHUs], HAyKH, MUPOBO33PEHUS H TOMY
mofoOHoe; 0) BHyTpeHHee YOeKIcHUE
4eJIOBeKa, OINpEEIIONee ero OTHOIIe-
HHE K ACHCTBHTEIHHOCTH, HOPMBI ITOBE-
JICHUS ¥ ACATEIBHOCTH.

Kak cocraBmsiomass cucteMsl ecTe-
CTBEHHBIX TIpaB dYeJlOBEKa MPaBO Ha
PEeTNpOAYKTHBHOE BOCIIPON3BE/ICHHE
OCHOBBIBAETCSI Ha psifie OOMIMX NPUHIU-
IOB, KOTOpbIE MpPUCYIH ApyruM (yHna-
MeHTalbHbIM mpaBaM. OpnHako, Oymyuu
0coOBIM, JJaHHOE IIPaBO B CBOEH peau-
3aIMU XapaKTepH3yeTcs TaKkKe eMy Hal-
NeXalMMH TIpuHIMIamu. bomee Toro,
o011¥e TPUHLIUIIBI TOTYYHIH B HEM CBOE
CcOOCTBEHHOE OTpaKCHHE.

Ha cerogus oTcyTCTByeT eqWHBIN
YHHQHUIUPOBAHHBIH MOIXOJ K NMPHHIHU-
rmaM, KOTOpBIE SIBJISIOTCSI OIpEIeIso-
IOIMMU TIPU peasn3alnuy 4eJIOBEKOM Kak
IIpaBa Ha PernpojyKTUBHOE BOCIPOU3BE-
JICHHE, TaK U CBSA3aHHBIX C HUM pEmnpo-
IyKTUBHBIX IpaB. MoOXHO HallTH pas-
pPO3HEHHbIE YIOMHHAHUS O NMPHUHIUIAX,
SIBIISIIOIIMXCS BEYIIMMHU B 3TOU cdepe.
Ha ypoBHe HalMOHaJIbHOTO 3aKOHOJA-
TEIbCTBA MMEIOT MECTO pa3HbIe MOJ-
XOJIBl A€ K UX OTPAKCHHIO B HOpPMax
mpasa.

B cBoux pemenuax Espomneiickuit
Cyl TO TpaBaM dYelloBeKa HEOTHOKpar-
HO OTMeYall, YTO BOIPOC IPHUHIIHUIIOB
U HOJUTHKH B PENPORYKTUBHOH cdepe
ABJIAETCSI COOCTBEHHOW KOMIIETEHLIMEH
rocyJapcTB, U OHHU JIOJDKHBI U BIIpaBe
CaMOCTOSITEIBHO TMPUHHMAaTh COOTBET-
CTBYIOIME PEIICHHS.

HexoTopsle cTpaHbl, IPUHSBILHUE CIIe-
[[MaJIbHbIE 3aKOHO/ATENIbHBIE AKThI, KOTO-
PBIMH ypEryJIMpOBaHbI IpaBa 4YeloBeKa
B chepe pernposyKTHBHOTO BOCIIPOM3BO-
CTBa, B TOM YHCJIE TIPABO Ha MPUMEHEHUE
BCIIOMOT'aTENIbHBIX PENPOIYKTUBHBIX TEX-
HOJIOTHH HJIM OXpaHy PENpoOLyKTHBHOIO
3moposbs (benapych, Kazaxcran, Kupru-
34 M Jp.), HE ONPENCIHINA TPHHIMIIBI.
B TO K€ Bpemsl HeJb3sl YTBEPKAaTh, YTO
0 HHX BOOOIIIE HE YIIOMHHAETCSI, TOCKOJTb-
Ky M B 3THX aKTax omnpeneisercs, 4To
PENPOIYKTUBHBIA BBIOOP YenoBeka JoJI-
KeH OBITb CBOOOIHBIM, J1OOPOBOJIBHBIM
U OTBETCTBEHHBIM.

B npyrux — npUHIMIBL YIIOMHHAIOT-
¢Sl B KOHTEKCTE TeX WJIM WHBIX MPaBOMO-
uynii genoBeka. Hampumep, B cT. 2 3akoHa
Pecnybnukn ApmeHus NpenycMOTpEHO,
YTO MEJULMHCKAs CTEPUIIU3ALUS TTPOBO-
JTUTCSI TOJIBKO TI0 TPHUHIUITY J0OPOBOJb-
HOCTH Ha OCHOBE HWH()OPMHUPOBAHHOIO
comlacusi MHAMBUIYyyMa (cympyroB) [1].
CormacHo 4. 2 cr. 85 Kogmekca 3mpaBo-
oxpaHeHust PecnyOmuku Tamkukucra,
BOIIPOCHI IUIAHUPOBAHUS ETOPOXKICHHS
0a3upyloTCs Ha INpPUHLMIAX DPABEHCTBA,
CBOOO/IbI, B3aUMHON OTBETCTBEHHOCTH
U YBOXECHUS MY>KYMHBI U XKCHIIUHBI [2].
ITomoGHBIE HOPMBI conepKarcs B IIPO-
¢bunbpHOM 3aKkoHe Kananpi [3]. B ct. 4 3ako-
Ha Utanmu «O0 OMI010TBOPEHUS C TIOMO-
B0 MEIMIMHCKOTO BMEIIATEIbCTBAY
TOBOPHUTCSI O MPHHIMIAX MPUMEHECHHS
BCIIOMOTaTENbHBIX PENPOIYKTUBHBIX TEX-
HoJoruit [4].

B otzenpHBIX rocygapcTBax OHM pac-
KPBIBAIOTCS B KOHTEKCTE peaU3aluu
PENPOAYKTUBHBIX MPAB WM HX DJIEMEH-
toB (Monnosa, llBeitnapuss u 1. 1.), a
TAKKe OXPaHbl PEIPOLYKTHBHOIO 310pO-
Bbs rpakiaH (Y30eKucTaH u Jip.).

BmMmecre ¢ TeM, HE3aBHCHMO OT yPOB-
HS  HAalMOHAJBHOTO  PEryIHPOBaHUS,
Ka)K10€ U3 IroCyAapCcTB B TOM WU HHOM
CTETIeHN 3aKpPEeTHI0 OCHOBHBIE MpaBHIIa-
MPUHLMIBI peau3alii MpaBa YesioBeKa
Ha PENpoLyKTHBHOE BOCIPOHM3BEACHHE.
ITpu 5TOM He ciemyeT OTOXKISCTBIATD 3TH
NPUHLMIBL C TPaBWIAMHU, NPUHLUIIAMH
MPUMEHEHHs BCIIOMOTATENbHbBIX Perpo-
JIyKTUBHBIX TEXHOJIOTUH (B JaHHOM CIy-
Yae pedyb UJET O NPUHIMIIAX, NPUCYIIHX
Oosee y3koii cepe, CBI3aHHON C OKa3a-
HHEM MEAMIMHCKOH MOMOIIM), OXpaHbI
PETPOAYKTHBHOTO 3[J0POBBSI.

KoHe4HO, Takue MPUHIIHUIIEL, KaK Bep-
XOBCHCTBO IIpaBa M 3aKOHHOCTb, I'yMa-
HH3M, JIEMOKPaTH3M, B3aWMHasl OTBET-

CTBEHHOCTb TOCYHapcTBa U JIMYHOCTH,
NPUOPUTETHOCTh IIPaB YEJOBEKa, JApY-
rue oOlue MPUHLIMIBI B INOJHOH Mepe
HaKJIaJbIBAIOTCA W Ha IIPaBO YeNIOBEKa
Ha PENpoNyKTHBHOE BOCIIPOHM3BEACHHE.
OnHAaKko HEKOTOpbIE M3 HUX SBISIOTCS
OIIpE/ICIISFOIMMH IMEHHO ISl 9TOTO Mpa-
Ba WJIK OHU MOJNYYHJIN OYCHB creluduye-
CKHE M XapaKTepHbIe OCOOCHHOCTH B €ro
peanu3aiuy, B pe3yabTaTe 4ero ux clieay-
€T CYMTATh CIHEIHATbHBIMH.

Heo0xoqumMo 3aMeTuTh, YTO HEKOTO-
pble HCCIIEOBATEIN IPEUIOKUIN CBOU
B3IVl HA 3THM NPUHLMIBI C TO3HLHUK
NPUMEHEHHs. BCIIOMOT'aTENIbHBIX Perpo-
JYKTHBHBIX TE€XHOJIOTUH WM NPEIOCTaB-
JICHUSI COOTBETCTBYIOIIMX MEIMIIMHCKHX
ycayr. B cBsi3u ¢ 3TUM UMM HE OXBa4eHbI
Jpyrue IMpaBOMOYMS, KOTOPBIE COCTaB-
JSIFOT COZIep)KaHHWe MpaBa dYeJOBeKa Ha
PETIPOAYKTHBHOE BOCIIPOU3BEICHHE
U [IpaB, CBA3aHHBIX C BOCIPOU3BEICHUEM.
Bosiee Toro, B pe3yibrare TaKOro Y3KOTo
O/IX0/1a OHU NIPEUMYIIECTBEHHO OIPaHU-
YUBAJIKCh PAMKAMH TPAXIAHCKOTO HIH
MEJMLHCKOTO IIPaBa, B CBS3H C YEM B UX
TpyAax HE HAILIM OTPaKCHHE T€ IPHH-
LIMIIBI, KOTOPBIC XapaKTEPHBI AJIs JaHHO-
ro mpaBa Kak (yHIaMEHTAJIILHOTO IpaBa
YeJIoBeKa.

B wuacTHOCTH, Henmb3st MOLAEPXKAThH
npemnoxernne O.B. T'opOyHoBo# 0 TOM,
YTO MEXIY IpPUHLUIAMHA, Ha KOTOPBIX
JIOJDKHO Pa3BHBAThCS 3aKOHOIATEIHCTBO
B cdepe peryimpoBaHHs BCIIOMOTATElb-
HBIX PENPOAYKTUBHBIX TEXHOJIOTHH €CTb
Takue, KaK IPEe3yMIIUS POIAMUTHCSA IS
3MOpHOHa (y)KEe CO3AaHHOTO B MEH3YpKe)
U cB0oOOIBI ToroBopa [5, c. 178].

[Mpe3ymriums poauThes At SMOpHOHA
in Vitro MPOTHBOPEYHUT MPHHIUITY CBOOO-
IIbl PETIPOAYKTUBHOTO BBIOOPA, KOTOPBIit
SBJISCTCSA JOMUHHPYIOIIUM, B TOM 4YHC-
Jie TpY TPUMEHEHHUH BCIIOMOTATENIbHBIX
PCTIPOAYKTUBHBIX TEXHOJOTHH. Tak, 3a
OIIMH PEHPOAYKTHBHBII IMKJI Tapoi
MOXXeT OBITh MOJTYUYCHO JI0 IBYX (a HHOT/A
u Oosee) NECATKOB SMOPHUOHOB, TIOATOMY
ero BHeJpeHue OyaeT 3Ha4UThb, YTO KTO-
TO JOJDKEH 3TH 3MOpPHOHBI «BBIHOCHTDH)
U pOOUTh peOCHKA, OIHAKO HE MOHATHO,
Ha KOTO CJIEAYeT BO3JIOXKHTh 3Ty 00s3aH-
HOCTb. [laske mpU HaJMYUU Pa3HOIIIACUI
MEXIy Mapoil (Cynpyramu, mapTHEpaMu)
B BOIIPOCE JNajJbHEUIIeH Cyap0b1 SMOPHO-
HOB HE MOXET 0e3aJIbTepHATUBHO TPEO0-
CTaBJIATHCS TIPEUMYILECTBO TOMY U3 HHX,
KOTOpBIA KelaeT PpOXICHHS peOeHKa.
Benp mpu 3TOM OyayT HapymieHbI mpa-



Ba JPYroro Cympyra, 3a HCKIIOYCHHEM
OTZACJBHBIX CIIyYaeB, KOTIa pedb UIET He
O MPUHIIMIIE, @ O TAPAHTUPOBAHUH TPaBa
Ha PEeNpOayKTUBHOE BOCIPOU3BEICHHE.

B cBoto ouepen,b cBoOOmA TOrOBOPA,
B TOM YHCJIC Ha 3aKJIIOYEHNE COIVIAIICHHS
00 HCMONB30BAaHUU BCIOMOTATEIbHBIX
PETIPONYKTUBHBIX TEXHOJIOTHMA, SIBIISICT-
Csl COCTABIAIOINEH NPHHIMNA CBOOOABI
YesoBeKa B BBIOOpE CII0co0a peaan3anumn
mpaBa Ha pENpORYyKTHBHOE BOCIPOU3-
Be/ICHHE, TO €CTh BBIOOpa COOCTBEHHOIT
PETPOTYKTUBHOMN JKU3HH.

Henw3st cornmacuThes M ¢ MO3ULIKMEH
O.B. I'puropeHko, coriacHo KOTOpOM
CHEIHUATBHBIMU  TPUHIMIIAMHU  PETpo-
MYKTUBHBIX TPaB SIBISIOTCS MPUHIUITBI
000CHOBAaHHOCTH,  LEIECOO0Pa3HOCTH
U  CBOCBPEMECHHOCTH, HAJJIEKAIIETO
KadecTBa MEIHMIIMHCKON TOMOIIHU, TpPO-
Maranibl PEeNpOIYKTUBHOTO 3I0pPOBbS,
B3aMMO3aBUCHMOCTH  PETPOAYKTUBHBIX
npaB [6, c. 46—47]. Takue NPUHIMUIEL,
Kak «00OCHOBaHHOCTH, IieJecoolpas-
HOCTb U CBOCBPEMEHHOCTB» CIIMIIKOM
abCTpaKkTHBIE, HEOIpeeNIeHHbIe IS
CHEIMANbHBIX HPUHIHUIIOB B  cdepe
peanu3anuy 4YelOBeKOM IpaBa Ha BOC-
MPOU3BEACHUE U CBSI3aHHBIX C HHUM
penpoaykruBHbix npaB. Ouu Gonee mpu-
CyIIM TpaBy TpakJaHWHA HA HaJJIekKa-
Iee KAa4eCTBO MEIUIIMHCKOW ITOMOIIIH,
KOTOpPO€ aBTOP IPHBOAWUT OTAEITHHBIM
npuHIUIoM. B cBoro odepens, mpoma-
TaH/a PerpoayKTHBHOTO 3I0POBBS SIBIISI-
€TCsl OAHWM W3 YCIOBHH oOecredeHus
MPHHIUIA CBOOOIBI YEIOBEKa B PEIpo-
IyKTHBHOM BBIOOpE, OTHAKO BPSIJ JIH ee
MOXXHO BBIICIUTh OTICIbHBIM MPHHIU-
[IOM.

Cuntaem, 9TO Cpey YHHUBEPCATbHBIX
CHeNHabHBIX MPUHIIUIIOB MPaBa YeaoBe-
Ka Ha PeMpOAYKTUBHOE BOCIIPOM3BEICHUE
Y €T0 PeasTu3aIliy CIIEAYET BBIJICITUTH ClIe-
JTyTOIIHe.

1. CBoOoxbl B BEIOOpPE M KOHTpOIIE
cnocoba peann3aiyy IpaBa Ha perpoayK-
THUBHOE BOCIIPOU3BENIEHHE, KOTOPBIN J0JI-
JKeH OBITh JIOOPOBOJIEHBIM U CBOOOTHBIM.

Yka3aHHBII OPUHLMI 3aKIIOYaeT-
Cs B TOM, YTO KXKJBI 4YEIOBEK BIIpa-
BE BBIOUpATh CBOIO JIMHHUIO MOBEICHHS
B pempoAyKTUBHOU cdepe, camoorpe-
nenatbesi. VIMEHHO Omupasch Ha 3TOT
MPHUHIUI, 3aKpeIUIeHO MpaBo g00po-
BOJIBHO W CBOOOJHO NMPUHUMATh OTBET-
CTBEHHbBIE pemeHus OTHOCHUTEIIb-
HO pOXIEHHS JeTel, UX KOJIMYEeCTBa
U WHTEPBAIOB MEXIY WX POXKICHUEM.

VYKka3aHHBI INPUHIMI TECHO CBS3aH
C TakMM OOIIKMM NPaBOM-IIPUHIIKIIOM,
KaK yBa)KEHUE JIMYHON U CeMEMHOMN Ku3-
HH, OJIHAKO HEJIb3s COIVIACUTBHCS C TOY-
kot 3penust O.B. TopOyHOBOIt, uTO OH
OCHOBBIBAETCSI UCKJIIOYUTENHHO HA 3TOM
obmenpu3HaHHOM Tipase [5, c. 179].

B o6mem, cBoGoay BBIOOpa MOKHO
paccMOTPETh ABOSIKUM 00pa3oM — ¢ CyOb-
eKTUBHOH ¥ OOBEKTHBHOH CTOPOHEI.
B cyObekTHBHOM CMBICIE — 3TO 0CO3-
HAHHBIH aKT BOJIEU3BABICHUS CyOBEKTa
npaBa, OOYCIIOBICHHBIII BHYTPECHHUMH
U BHEIIHMMHU (pakTOpamu, HampaBlIeH-
HBI Ha OTHAaHUE MPENNOYTEHHUS OIHOMI
WIX HECKOJIBKUM M3 HMEIOLIUXCS ajlb-
TepHatuB.  OOBEKTHBHOE  3HAYCHUE
PENpONyKTUBHOM CBOOO/BI 3aKIFOYACTCS
B 3aKpEIUICHUH aIbTePHATHB BO3MOXK-
HOTO TIOBEACHHUSI YYaCTHHKOB IPaBOOT-
HOIIEHWH B HOpPMax IIpaBa, TO €CTh Ha
ypoBHe QopmaibpHOTO mpaBa. B mpaso-
BOM aKT€ HOPMATHUBHO JIOJDKHA OBITH
HpeyCMOTPEHa aJbTepHATHBA BO3MOXK-
HOTO IOBE/IEHHUS YYACTHUKOB IIPABOOT-
HOUICHUH; MM MpENOCTaBIsAETCS NPaBO
BBIOOpA TOTO WMJIM MHOTO BapuaHTa Jeii-
CTBUil, crmocoba MNPHUHATUS pEIICHUH,
CPE/ICTB peaju3allid NpaBa Ha pPenpo-
IyKTHBHOE BOCIPOU3BEACHUE.

JlaHHBII NPUHLIMII 3aKpeIUIeH Kak
B MEXIYHApOAHOM, TaK M B HAI[MOHAIb-
HOM  3aKOHOHarenscTBE.  Hampumep,
B COOTBETCTBUHU cO cT. 16 Konseniuu o
JUKBHUIAIAN BceX GOpM TUCKPHUMUHALINI
B OTHOLICHUH JKCHILIHUH, IPELYyCMOTPEHBI
OZIMHAKOBBIC TIPaBa JUIl MYXYUH M KEH-
IIMH CBOOOJHO pelaTh BOIPOC O YHCIe
JeTell M TNPOMEXYTKax MEXIY HX POXK-
JIeHUEeM, I0CTyna K uHpopmaiuu, odpa-
30BaHHIO, @ TAKXKE CPEACTBaM, KOTOpbIE
MO3BOJISIIOT UM OCYIIECTBHTH 3TO IPABO
[7]. B orpacneBom 3akoHe PecmyGmuku
Kuprusus mpemycMoTpeHo, 4TO: «Iwta-
HUPOBaHHE CEMBU — CHCTEMa <...> Mepo-
NPUSATHNA, HATIPaBICHHBIX HA OCO3HAHHBIN
BBIOOpP TpakJaHAMH POXKIACHUS W BOCITH-
TaHUS OIIPEJICNICHHOTO KOJINYEeCTBa AeTeH,
COOMIONICHHE NHTEPBAJIOB MEXILY X POXK-
JICHUEM, a TaKXKe COXPAaHEHHs PerpoIyK-
THUBHOTO 370POBBSA <...>», a B CT. 9 rapaH-
TUPOBAaH CBOOOMHBIA PENPONYKTUBHBIN
BbIOOp [8]. CBOOOAA B MPHMHATUM TaKUX
peuieHuit Ui JIFOOBIX B3POCIBIX JKCH-
IIMHBl WM MYXKYHHBl TapaHTHPOBaHA
B CcT. 4 3akoHa PecmyOmmukm Momnmosa
«O  penpomyKTHBHOM 310poBbe» [9],
CT. 2 cooTBeTCTBYyIOIIEro 3akoHa Kanamer
[3] n npyrux.
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2. BceoOmHOCTH H JIOCTYITHOCTH
B BO3MOXHOCTH peajM3allMy IIpaBa Ha
PENpOaYKTHBHOE BOCIPOU3BEICHHE.

BceobmHocTh 3akimoyaercs B TOM,
YTO KaX/Ibli YEJIOBEK MMEET HEeOTheMIle-
MOE TpPaBO Pealn30BaTh CBOI BPOXKICH-
HYIO MOTPEOHOCTh B POXKICHHU TCHETHU-
YEeCKH POIHOTO PeOCHKA WIIM OTKa3aThCs
OT €ro peanu3anyd. YKa3aHHBIM IIPaBOM
00J1a/1at0T M OCYX/ICHHEIE, B CBS3U C YeM
0e30CHOBaTeNIbHOE OTPAaHNYEHUE UX B HEM
JOJDKHO pacleHUBAThCsl KaK HapyllCHUE
mpaBa Ha BocmpousBeaeHue. OpHa u3
cropoH B EBponelickoMm cyze 1o mnpasam
YeJI0BeKa PAIMOHAIBHO apryMEHTHpPYEeT
9TO TaK: «XOTs OTKa3 OCYKJCHHOMY JIHILY
32 COBEpIICHHE NPECTYIUICHUS IPOTHB
JeTeidl B BOSMOXKHOCTH BOCIIONB30BAaTh-
Csl MPOLEAYPOH MCKYCCTBEHHOTO OILIO-
JOTBOPEHHST MOXXET OBITh ONpaBlaH, HO
o0muii 0TKa3 B TakoM IIpaBe, HE CUUTAS
HCKITIOYHTENHBIE CITydaH, SBISIETCS TIPO-
W3BOJIOM, BEIb JIMIO JIMIIAIOT TpaBa Ha
cBOOOZY, a HE aBTOMaTHYECKH U JPYTrux
npas» [10].

JloCTyITHOCTh ~ peanu3alMu  IpaBa
YeJI0BeKa Ha PENpOAYKTUBHOE BOCIIPO-
U3BEJICHUE IIPEXIE BCEro MPOSBISCT-
csl yepe3 JOCTYH JIMLA K MEIUIHCKON
MIOMOILY, B TOM YHCJIC OILIONOTBOPCHHUS
Onaroiapsi BCIOMOTATeIbHBIM PEPOIYK-
THUBHBIM TEXHOJOTHSIM, a Takke dYepes
COLIMANIbHBIC TapaHTHH OCPEMEHHBIM.
TepMuH «IOCTY» KacaeTrcss HE TOJIBKO
(hU3UUECKOTO JTOCTyNa WM CTOUMOCTH,
KOTOPYIO BBIHYXKIEH OIlIauMBaTh IMOTpe-
OuTenb MEAMLMHCKUX YCIYr B penpo-
IOyKTHBHOM cepe. OH 00BIYHO BKITFOYAET
B ce0s BCeOOBEMIIIONIYIO KOHLEMIIHIO,
B TOM YHCJI€ IOCTYIIHOCTb YCIyT, HH}OP-
MalMI0 O HHUX, MX Ka4ecTBO U TOMY
oo0Hoe.

JloCTyImHOCTB — 3TO (hakTHYECKast BO3-
MOXXHOCTb BOCIIOJIB30BaTHCSI TEMHU PETIPO-
IOYKTHBHBIMH TIPABOMOYHSIMH, KOTOPBIC
3aeKJIApUPOBAHBI TOCYAaPCTBOM, HECMO-
Tps Ha 00bIYau, KYJITYPHBIC, TPAAUIIMOH-
HBIE PeyOSKACHHUS.

3. PaBeHcTBa B peanu3aluy paBa Ha
PENpOaYKTHBHOE BOCIPOU3BEICHHE.

IIpunnun paBeHcTBAa — OJHO H3
IJIaBHBIX TPeOOBaHUl, CoJepKaIIUX-
cs B KOHLICNLMU BEPXOBEHCTBA NpaBa,
SIBIISETCS BaXXHBIM YCJIOBHEM Cylle-
CTBOBAaHMs IPAaBOBOrO TOCYIApCTBa.
Hmes BceoOBEMITIOMUNA XapaKkTep, 3TOT
MPHUHLMII PACIPOCTPAHACTCS Ha BCHO
cucrteMy mpaB u cBo6on. OH, ¢ ogHOM

CTOPOHBI, BBICTYIIA€T KakK OCHOBa
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(opManbHOTO paBEeHCTBA BCEX Iepen
3aKOHOM M CYIOM, a C Jpyroil — Kak
MEXaHU3M 3allUThl OT JUCKPUMHHA-
LIUU, KOTOPYIO MEXJAY TE€M HeJb3s OTO-
KIECTBISATh C PABEHCTBOM.

Ananmm3upyst 3apyOeXHOE 3aKOHO-
JaTeJIbCTBO, MOXKHO MPOCICAUTh, YTO
B OTJICJBHBIX CIydasx CTPaHbl HE rapaH-
THPYIOT PaBEHCTBO B IpaBe Ha peEmpo-
JOYKTHBHOE BOCIPOM3BEACHHE, @ TOJBKO
PaBEHCTBO B OTAENBHBIX AaCMEKTaX ero
peanM3alMi MM OXPaHbl PENpPOIyKTHB-
Horo 310poBbs. Hanpumep, B cT. 4 3ako-
Ha PecnyOnuku Y36ekuctan «O0 oxpaHe
PENPOAYKTUBHOTO 3[0POBbSl TPaKIaH»
rapaHTUpyeTcss  pPaBEHCTBO  MY)KYHH
U KCHIIMH B cdepe OXpaHbl PerpomyK-
TUBHOTO 3710pOoBbs [11].

CuutaeM, 4TO, paccMarpuBas MpPUH-
LUI paBEeHCTBA dYepe3 IMpH3MY IpaBa
YeJIoBeKa Ha PENPOAyKTHBHOE BOCIIPOU3-
BEJICHUE, HCOOXOIMMO BBIICIUTD:

— PpaBEHCTBO MYXYHH M IKCHIIWH
B [IpaBE Ha PEIPOAYKTUBHOE BOCIIPOU3BE-
JeHue (TeHIepHOe PaBeHCTRO);

— paBEHCTBO CEeMEiHBIX Map, JIHLL,
HaXO[SLIMXCS B TPaXJTaHCKOM Opake
(mapTHEpOB), a TaKXkKe OJMHOYEK B IpaBe
Ha PENpOAyKTHBHOE BOCIIPOU3BEICHUE;

— PaBEHCTBO JIOAEH, HECMOTpS Ha
croco0, Gnaromapsi KOTOPOMY OHH ObLIH
3ayarsl.

Kak He yAMBHTENBHO, HO CETOIHS
PETpOIyKTUBHAsI cepa SBISCTCS ORHOMN
U3 CaMbIX HecOalaHCHPOBAHHBIX B I'€H-
JIepHOM acriekTe. B onHuX ciyvasx npen-
MIOYTECHUE OTIAETCS MYX4YMHAM, a B 1pY-
I'MX — XEHIIMHAM. DTO IPH TOM, YTO IO
cT. 16 KoHBEeHIIMM O JMKBUAALMHM BCEX
GbopM  IMCKPUMUHALIMM B OTHOLICHHU
JKEHIMH TapaHTHPYIOTCS paBHbIE Ipa-
Ba JUI MYXYHMH M JKCHIIUH B DPEILCHUH
BOIIPOCA O YHUCIE JeTeH M MPOMEKYTKaX
MEXK/Ty X POXKICHHEM, I0CTyIa K nHpop-
Manuu, oOpa3oBaHMIO, a TAKKE OTHOCH-
TEJILHO CPEJICTB, KOTOPBIC MO3BOJISIOT UM
OCYIIECTBHUTH 3TO MpaBo [7].

Takoe HepaBeHCTBO IIPEXAE Bce-
I0 MOXET HpOSBIATHCS B OIPaHUYCHUU
IIPAaBOMOYHMH JIMIA B 3aBUCUMOCTH OT €ro
nona. Hanpumep, nporuBopeuns B npaBo-
BOM DEryJIMpOBaHMH MO OOECICYCHHIO
TeH/IEPHOTO PAaBEHCTBA COIEPKHUT COOT-
BeTcTBYyrOLMi 3akoH Pecry6nuku Mon-
noBa. C OHO#t CTOPOHBI, OH FapaHTHUPYET,
4TO MO0BIE B3pOCIIas KEHIIMHA U B3pOC-
IbIl My)XYHMHa CBOOOIHBI B HPHHSATHH
pelIeHHs O KOJIMYEeCTBE JeTel M BPEeMEHU
JIETOPOXKICHUS, a TaKXKe 10 Ipobiiemawm,

CBSI3aHHBIM C PEHPOLYKTHBHBIM 3/10pO-
BbeM, 0e3 NPUHYXJICHHUS U TOCTOPOHHETO
Bo3neiictBus (4. 2 ct. 4). C apyroii cropo-
HbI, TOJILKO OJIMHOKHE JKCHIIUHBI UMEIOT
[PaBO Ha MPUMEHEHHE BCIIOMOTaTeIbHBIX
PENPOAYKTUBHBIX TeXHONIOTHH (4. 7 cT. 9)
[9]. Takum 0O6pazoM, OTUHOKUE MYKINHBI
JIMLICHBI ATOTO MpaBa.

B 1o ke Bpems i oOecredeHHs
pPaBEHCTBa BO3MOXKHOCTEH W paBEHCTBA
pE3yIBTaTOB TOCYAapCTBO MOXET IpHU-
Oerarb K TaKk Ha3bIBAGMOW IIO3MTHB-
HOIl nuckpuMuHauuu. Tak, comiacHo
cT. 4 ynomsHyTtoi KonBeHuuMu, npu-
HSTHS BPEMEHHBIX CICLHANBHBIX Mep,
HalpaBJIeHHBIX HAa YCKOPEHHE YCTaHOB-
neHus1 aKTHYECKOTO PaBEHCTBA MEKAY
MYXYMHAMH M JKCHIIMHAMH, a TaKKe
CIEIUABHBIX MEPONPHATHH 10 OXpaHe
MaTepUHCTBA HEJb3Sl CUMTATh ITUCKPH-
MHHAIMOHHBIMH [7].

4. Copa3MepHOCTh HHTEPECOB JIHII,
KENAIONIMX pean30BaTh COOCTBEHHOE
[IPaBO Ha PEHPONYKTHBHOE BOCIIPOM3BE-
neHue, u Oyayniero peOeHka.

OTOT MpUHUMI — TIpOsiBIeHHE Oolee
o0I1ero NpUHIMIA IYMaHU3Ma U 3aKIIIo-
4yaeTcs B HEOOXOMMOCTH y4eTa moTpeo-
HOCTel peOeHKa IPH peaIn3aluy perpo-
IYKTHMBHOTO BBIOOpa, B YaCTHOCTH HPH
MPUMEHEHHH BCHOMOTATEIBHBIX PEIpo-
IYKTHBHBIX TEXHOJOTHHA. CuuTaeM O4eHb
METKUM BBICKa3bIBaHHE O TOM, YTO «POIK-
JICHUE — 3TO BBIOOp /IS pOAMTENEi, HO
00513aHHOCTB JITSI peOeHKaY.

CornacHo 1. 95 [exuncko# miardop-
MBI JICHCTBHM, IPH OCYILECTBICHUH 3TOTO
IpaBa CyIIPYXKECKHe Mapbl U OTAENIbHbIC
JIML@ JODKHBI YYUTHIBAaTh HNOTPEOHOCTH
CBOMX JKMBBIX M OylylIMX AETEH U CBOIO
OTBETCTBEHHOCTb ~ HEpei  OOIIECTBOM.
[loompenue OTBETCTBEHHOIO MOAXOMa
K €ro OCYLICCTBJICHHIO BCEMH JIHOJABMH
JIOJDKHO CTaTb OCHOBOM OCHOB OCYIIECT-
BIIIEMBIX C IIOMOLIBIO IIPABUTENLCTB
U OOLIMH MOJIUTHKU M IporpaMm B ce-
pe PENpOAYKTHBHOTO 370POBbBSI, BKITFOUAs
IUTaHUpOBaHHUE ceMbH [12].

Pezomonusa ITapnamentckoit Accam-
onen Cosera Espombr 372/88 Ttaxke
COJZICPIKUT MOJIO)KEHUE O TOM, YTO K OCHOB-
HOMY KPHTEPHIO PErIaMEHTAIUU «HCKYC-
CTBEHHOTO OIUIOAOTBOPEHHMS in Vivo | in
Vitro” OTHOCSITCS HE TONBKO MPaBO Mare-
pH Ha COOCTBEHHOE pELICHUE, HO U 00s-
3aTeNBbHOCTh HA/UICXKAIIETO 00eCIIeYeHHS
[paB U HHTEPECOB PeOCHKA, BBITCKAIOIIAs
W3 TpaBa Ha )KU3Hb, CEMbIO, BHUMAHHUE CO
CTOPOHBI POAUTENEH, pa3sBUTHE B CEMbeE,

COOCTBEHHYIO T€HETHYECKYIO HETIOBTOPH-
MOCTb U T. 1.

CuuTaeM, 4TO YKa3aHHBIA MPUHLUI
JIOJKEH OBITh 3aKOHO/IATENILHO 3aKPETlIeH
W TapaHTHPOBATBCS Yepe3 MeEXaHU3M
TOCYAapCTBEHHOM 3aIIUTHI.

Hanpumep, B  COOTBETCTBUH €O
ct. 3 mpodusHoro 3akona IIBeiinapckoit
KOH(enepaun, METOAsl BCIIOMOTATelNb-
HOH PerpoIyKINU MOTYT HCIIOIBb30BaThCS
TOJIBKO IIPH YCJIOBUM oOecrieueHust onaro-
noyunst pebenka. B m. b. 2 3T0i1 cTareu
MPUBOJUTCSI OCHOBaHHUE 1JIs IPUMEHEHHS
BCIIOMOT'aTENNbHOM PEeNnpoayKIHH, COIac-
HO KOTOPOMY POJHUTENH C YYETOM BO3-
pacTa U JIpyrux OOCTOSTENILCTB JOJKHBI
UMETh BO3MOKHOCTH 3a00THUTBCS U BOC-
MUTHIBaTh pPeOCHKA MO JIOCTIDKEHHS UM
cosepuienHonerys [13].

5. HenonmycTHMOCTH HPOM3BOJILHO-
ro BMeNIATeJbCTBa B cepy JIMYHOM
PenpoayKTHBHOM JKH3HHU YeJI0BEKa.

DTOT NPUHIUI TECHO CBS3aH C IPUH-
LUIIOM  CcBOOOJBI  PENPOIYKTHBHOTO
BbIOOpa, OFHAKO HE TOXJIECTBEHHBIN
emy. Ecnu B mepBoMm citydae peub HIET 0
cB000/Ie KaXKJI0r0 HHIMBHU/IA B OCYILIECT-
BJICHUU PENPOAYKTHUBHOrO BbIOOpa, TO
B JAaHHOM Clly4yae pedb uaet ob obecrme-
YEHUU CBOOOJBI JUYHOCTH B OCYLIECT-
BJIICHUH 3TOTO BEIOOpPA C HENOMYIICHHEM
MPOU3BOJIBHOTO BMELIATENILCTBA TOCY-
apcTBa WM HWHBIX CyOBEeKkToB. B ero
OCHOBE JIC)KUT OOLICTIpU3HAHHOE IIpa-
BO Ha yBa)X€HUE JIMYHOM M ceMeiHOoM
KHU3HM, 3aJCKIapUpPOBAHHOE, HalpH-
Mep, B cT. 8 EBporneiickoii KOHBEHIIMU
0 3allUTe MpaB YeJIOBEKa M OCHOBHBIX
cBoOoxa. B 4. 2 3roit xe crarbu mpen-
YCMOTpPEHBl  YBa)XKHTEJIbHBIE Cllyyaw,
KOTOPBIE SIBJIAIOTCSA HCKIIOYCHHEM U3
obmero npasuna: «Korma Takoe BMme-
[IaTeIbCTBO MHPEIYCMOTPEHO 3aKOHOM
U HEoOXOAMMO B JEMOKPAaTHIECKOM
ofmecTBe B HMHTEpecax HAlUOHAJb-
HOI 0e30macHOCTH M OOIIECTBEHHOTO
MOpsi/IKa, SKOHOMUYECKOTo 01arococTo-
SIHUS CTPAHBI, B LEJIAX IPEAOTBPAIECHHS
OecrnopsAIKOB WM NpPECTYIJICHUH, s
OXpaHBbl 310pOBbs MM HPAaBCTBEHHOCTH
WM 715 3aILUTHI IpaB U CBOOOM JPyrux
JULD.

[IpuBeaeHHBII TPUHLUN OTPAXKEH
B HOPMATHBHBIX aKTax OOJBIIMHCTBA
TOCy#apcTB JHOO HEHNOCPEICTBEHHO,
1100 OIOCpPEeOBaHHO, YEpe3 yCTaHOB-
JIEHHbIE MEXaHW3MBl TapaHTHH IIpaBa
YeJloBeKa Ha PETNpOIYKTUBHBIH BEIOOP.
Hanpumep, B ct. 8 3akona PecrmyOnmku



MongoBa «O penpomyKTHBHOM 310pO-
BbE» CPEM NMPUHIUIIOB BBIZCICH CIIEIY-
IOLIWI, «HEBMEIIATEeIbCTBO TOCYAapCTBa
B OCYILECTBJICHHE MpaBa Ha CBOOOIHOE
MPHUHSATHE PEIICHUS O AETOPONKIACHUH
U HENPHUKOCHOBEHHOCTh YaCTHOW JKU3HH
Y cCeMeHHOH TaitHB [9].

Taxum 00pazom, rocymapcTBo, B TOM
qHCIIe W3-3a TOJUTUKN HAPOIOHACENICHNS,
BIpaBe B OTACNBHBIX CIy4YasXx BMEIIH-
BaTbCs B c(hepy JTMIHOM PerpoLyKTHBHOMN
YKM3HU YeJIOBEKa IPH YCIOBUH, YTO TAKOE
BMEIIATENILCTBO «SIBHO HE JIMIICHO Pa3yM-
HOTO OCHOBaHUs». BMecTe ¢ TeM Bompoc
0 HApyIUICHUH AaHHOTO MPUHIHUIA JIOJ-
JKeH paccMaTpUBaThCs B KaXIOM OT/AECIb-
HOM CJTy4ae, MOCKOIbKY OHH HMEIOT TOJTb-
KO WM CBOHCTBEHHBIE OOCTOSITEIHCTBA
U 0COOEHHOCTH.

BoiBonbl. Cpein TPHHIMIIOB Mpa-
Ba 4YelOBEKAa HAa PENpOXyKTHBHOE BOC-
MIPOM3BEICHUE MOXKHO BBIJICNIUTH OOIIHE
W CIEeUHalNbHBIC TPUHIMUIGL, KOTOPbIC
XapakTepHBI JUII BCEX HAIMOHAIBHBIX
3aKOHOZATEIIbCTB, XOTS H C COOCTBEHHBIM
HAIOJTHEHUEM B KaXKIOM U3 HUX.

B T0 xe Bpems so6oe rocynapcTBo
BIIpaBe MPEAyCMOTPETh TaKXkKe COOCTBEH-
HbIE JOTOJIHUTENbHBIE  CIeIUAbHbIC
MPUHLUIIBI, KOTOPBIMH OHO PYKOBOJICTBY-
eTCsI B 9TOH cepe, OTHAKO OHHU XapaKTep-
HBI JUISI €r0 IpaBa C y4eTOM Tpagului,
MEHTAJIUTETa, KYIbTYpbl U IPYrux (ax-
TOPOB, TIOATOMY HE MOTYT IPHU3HABATHCS
YHHBEpCaIbHBIMHU.

CnmcoK HCIOJIb30BAHHOM JUTepa-
TypBbI:

1. O  penpogyKTUBHOM  370pPO-
BbE U PENPOJAYKTUBHBIX IpaBax 4Yeso-
Beka : 3akoH PecnyOnuku ApMeHUs OT
11 nexabps 2012 1. Ne 3P-474-H. URL:
https://www.arlis.am/documentview.
aspx?docid=63870 (mara oOpameHwMs:
12.06.2019).

2. Koxekc 3apaBooxpaneHus Pecry-
omuku TampxukucTaH : 3akoH PecrryOmiku
Tamxuxucran ot 30 masg 2017 r. Ne 1413.
URL: http://base.spinform.ru/show_doc.
fwx?rgn=97585#A4XVOMDQVW (nara
obpartenus: 11.06.2019).

3. Assisted Human Reproduction
Act : 3axon Kanansr ot 29 mapra 2004 .
URL: https://laws-lois.justice.gc.ca/PDF/
A-13.4.pdf (mata oOpareHus:
14.06.2019).

4. Norme in materia di procrea-
zione medicalmente assistita 3axoH

PecnyOonmuku Urtanus ot 19 deBpans
2004r.Ne40.URL:http://www.salute.gov.it/
imgs/C_17 normativa_454 allegato.pdf
(mara obpamenus: 13.06.2019).

5. Topbynoa O.B. IlpuHumns
NPaBOBOTO  PErYJIMPOBAaHHS  OKa3aHHs
MEJMIHUHCKUX YCIYyr C MPUMEHCHHEM
BCIIOMOTaTENIbHBIX PETIPOAYKTUBHBIX
TEXHONOTUH.  [Ipobnemvl  9KOHOMUKU
u ropuouyeckou npaxmuxu. 2018. Ne 3.
C. 178-183.

6. TI'puropenko O.B. TIpun-
UM peanizanii mpaB (i3udHUX OCIO
Yy BIJHOCHHAX, IO BHHHUKAIOTb IIPH
3aCTOCYBaHHI TOTIOMIXXHUX PEIPOILYKTHUB-
HUX TexHonorii. IIpago i cycnitbcmeo.
2016. Ne 3. C. 46-51.

7. Kousenuis OOH mpo mikBigario
BCiX (OpPM TUCKpUMIHAIT MIOMO KIHOK
Bix 18 rpymus 1979 p. URL: https://
zakon.rada.gov.ua/laws/show/
995 207 (mara obpamenus: 18.04.2019).

8. O  pemponyKTHBHBIX  IpaBax
TrpaXJaH W TapaHTHAX UX peau3a-
mun : 3akoH Keipreisckoit PecryGmuku
or 4 uronst 2015 . Ne 148. URL: http:/
cbd.minjust.gov.kg/act/view/ru-ru/
111191 (nara obparuenus: 11.06.2019).

9. O penpoxyKTUBHOM  310pPO-
Bbe : 3akoH Pecnybnuku Mongosa
or 15 mions 2012 r. Ne 138. URL:
http://lex.justice.md/viewdoc.php?ac
tion=view&view=doc&id=344838&]1
ang=2 (mara obpamenus: 11.06.2019).

10. Dickson v. The United Kingdom,
Ne 44362/04. 04.12.2007.

11. O6 oXpaHe PenpOnyKTHB-
HOTO  3/I0POBbS  TpaxJaH 3akoH
Pecny6mnuku V36ekucTan or

11 mapta 2019 . Ne 3PY-528. URL.: http://
lex.uz/ru/docs/4233888 (mara obpaime-
aus: 20.06.2019).

12. Inardopma it Yerseproi Beec-
BiTHROT KOH(epeHmii xiHOk, M. Ilexin
4-15 Bepecus 1995 p. URL: http:/
www.owl.ru/win/pecin/ch4-c.htm (mata
obpammenust: 15.04.2019).

13. Federal Act on Medically
Assisted Reproduction : 3akon LIBeiinap-
cpKol KoH(penepaii Bix 18 rpyaus 1998 p.
Ne 810.11. URL: https://www.admin.ch/
opc/en/classified-compilation/20001938/

index.html (mara oOparieHus:
11.07.2019).
MH®OPMAILMA Ob ABTOPE

Yeuepckuii Buxkrop UBaHoBHY —
KaHIUAAT IOPUAMYECKUX HayK, [OLICHT,
TloyeTHsIi paOOTHUK IPOKYpATypHl, IIPO-

SEPTEMBRIE 2019

Kypop otzena [J1aBHOTO ClIeIICTBEHHOIO
ynpasieHus: [eHepanbHON NPOKypaTypsl
Ykpaussl;

INFORMATION ABOUT THE AUTHOR

Checherskiy Viktor Ivanovich —
Candidate of Juridical Sciences, Associate
Professor, Honorary Officer of the Pros-
ecution Service of Ukraine, Prosecutor
at the Main Investigative Department

of the Prosecutor General’s Office
of Ukraine;
insomnia2012@ukr.net



SEPTEMBRIE 2019

VIK 347.122

OTAEJIBHBIE I'PA’KJIAHCKO-ITPABOBBIE ACIIEKTBI
YYEHUA Ob UHTEPECE

Hanexna YYBOXA,
KaHIUJaT IOPUAUIECKUX HayK,
JIOLICHT Ka(be)lpbl Tpa’kIaHCKO-IIPABOBBIX JUCLMIUINH
BocTouHoeBpoIeiickoro HalMOHAIFHOTO YHUBepcHTeTa UMeHH Jlecn YkpauHKH

AHHOTAINUA
B crarbe npoBezieHO UcClieIOBaHHE HAYYHBIX MOAXOA0B MPEACTaBUTENCH OTEUECTBEHHON U 3apyOeKHOW MPaBOBOM JOKTPHHBI K
3HaYEHHIO MHTEpeca B IIPABOBOM peryinupoBaHud. OnpeneneHsl KPUTEPUH COOTHOLICHHS U Pa3srPaHUUYCHUS YaCTHBIX M ITyOIMYHBIX
HHTEPECOB, MHTEpeca U CyOBeKTHBHOTO npaBa. OGOCHOBEIBAaETCS MHTEPEC KaK OCO3HAHHBIE CTPEMJICHHUS U MOTPEOHOCTH JINIA, €ro
BOJIEBBIC JICHCTBHUS, HAINPABICHHBIC HA JOCTH)KECHUE OINPEACICHHOTO MPAaBOMEPHOIO pe3ylibTara, MPUOOPETEHHE U OCYILECTBICHUE

Cy6T>eKTI/IBHLIX TpaXXAaHCKHUX IIpaB.

KiroueBble ciioBa: MHTEpeC, XKeJlaHUe, MMOTPeOHOCTh, BOJIS, OCO3HAHHBIC NEHCTBUS, OOBEKTHBHOE INPAaBO, YACTHBIH WHTEPEC,

CyObEKTHBHOE MPaBo.

SOME CIVIL LAW ASPECTS OF THE DOCTRINE OF INTEREST

Nadezhda CHUBOKHA,
Candidate of Juridical Sciences,

Associate Professor at the Department of Civil Law Disciplines
of Lesya Ukrainka Eastern European National University

SUMMARY

The article studies the scientific approaches of representatives of domestic and foreign legal doctrine regarding the importance of
interest in legal regulation. The criteria of correlation and distinction between private and public interests, interests and subjective law
are defined. Interest as conscious desire and needs of the person, his actions of will, which are aimed at achieving a certain legitimate
result, the acquisition and implementation of subjective civil rights are highlighted.

Key words: interest, desire, need, will, conscious actions, objective law. private interest, subjective right.

IocranoBka npodaemsbl. Crox-
HOCTb M IPOTHBOPEUYUBOCTH TOJKOBAHUS
HHTEPECOB B IIpaBe, HEOINPEAEIEHHOCTh
COOTHOLICHUS MHTEepeca U IOTpeOHO-
CTH, MHTEpeca U IIpaBa dYeJoBeKa, KO-
JIM3UU HUHTEPECOB JHMYHOCTH, OOIIECTBa
U rocyaapcrBa OOYyCIOBWIM IaHHOE
nccnenosanue. MmenHo ¢opMupoBanue
W OCO3HAaHWE HHTEPECOB M BBI3BIBACT
HEOOXOOMMOCTh B IIPAaBOBOM pETyIHpPO-
BaHMM TakWX OTHomeHuH. [TorpeGHOCTH
ABJSAETCS COAEPKAHMEM HMHTEpeca, a
LieJIEHAITPABIIEHHBIE IEHCTBHS JINIA SBIIS-
10T (OpMOll peanusauuu ero norpeo-
HOCTell. YIOBIETBOpeHHE MOTpeOHOCTE
U VUHTEPECOB UENIOBEKA, OXpaHa ero mnpas
SIBJISIETCS. LIENBIO TIPABOBOTO PETYNINPOBA-
HUSI 1 CBOEOOPA3HBIM MIOKA3aTeIeM ypOB-
HSl Pa3BUTUSL TPaXKTAHCKOTO OOIecTBa
1 TOCYapcTBa.

Cocrosinue mucciegoBanus. Isyue-
HUIO TIpOOJEeMBI HMHTEpeca B TpakaaH-
CKOM TIpaBe IIOCBSIIAJIM CBOM TPYAbI
YKpauHCKHE M 3apyOeXHble YyYeHbIE,
B yactHocTu: C. AnekceeB, C. bparycs,
W. Benenukrosa, O. Bunnuk, B. I'pubda-
HOB, P. I'ykacsn, A. Jpuuutox, M. Mary-

30B, A. Mepexko, O. Ilepomaiickuii,
JI. Ilerpaxkunkuif, A. Porau, O. CkakyH,
B. Crenansn, O. Yenuc, E. Xapuronos,
A. SIHuyk u ap. OqHAKO CeTroAHA B OTeYe-
CTBEHHOH IOPUCIPYIACHLUN OTCYTCTBYET
enuHOe ¥ OOIIEeNpU3HAHHOE MpECTaB-
JICHWE O COJep KaHUM MOHSTHS HMHTepeca
1 €T0 3HaYE€HHUH B IPAXKTAHCKOM IIPaBE.

Heaslo u 3agayveiil cTaTbM SIBISIET-
Csl WCCIEIOBaHHE TPaXIAHCKO-TIPABOTO
HWHTEpeca, €r0 COOTHOIIEHHS C TaKUMH
MOHATHAMH, KaK «ITOTPEOHOCTBY», «IpPH-
YUHA», <OKEeJIaHUe», «BOJIS», «LEJIbY,
«OCO3HaHHbBIE JEHCTBUS», KOOBEKTHBHOE
U cyOBeKTHBHOE TpaBoy», (GopmymrpoBa-
HUE Ha OCHOBAaHUU 3TOTO €ro OIpesele-
HUS.

H3no:xenne 0CHOBHOIO MaTepuaJa.
Hayunast mOKTpuHA IPUMEHSET MHUPOKOE
1 y3KO€ TOJIKOBaHHE HHTEpeca, pasjelie-
HHE MHTEPECOB Ha YacTHBIE, ITyOIIMIHbIE
u T. . P. Maliganuk myOnuyHbIe U yacT-
HBIE WHTEpECHl IOHMMAaeT KaK HHTepe-
CBI TOCYAapcTBa W MHTEPECH OOIIEeCTBa,
C OJHOH CTOPOHBI, U UHTEPECHl OTHEIIb-
HBIX YaCTHBIX JIUL — ¢ Apyroil. OH Tak-
)K€ BBLICNISAET OOINECTBEHHBIN HHTEpec,

MpeJICTaBIAIOMMN OO0l rapMOHU3HPO-
BaHHBII MHTEpEC IMyOIMYHBIX U YaCTHBIX
[ApTHEPOB, KOTOPBIH MOKET KBalH(H-
LIMPOBAThCSl KaK OOLIECTBEHHAs! MOJIb3a,
COLUANBHBII APPEKT OT OCYIIECTBICHHUS
napTHepcTBa B 1000t chepe npasa [1].

B cBoeit pabore «MHTepec u mpaBo»
Pynoned ¢on Hepunr eme B XIX B.
OTMETHII, YTO UHTEPEC €CTh TO, YTO IMEET
3HaUYEHHE IS YeJIOBEeKa, COCTABIISET €ro
Onaronomyuune [2, c. 83]. MnTepec kak
MIpaBOBasi KATETOPHs — 3TO OJ1aro, KOTOpoe
MPOSBISIETCST B MAaTepHAJIbHBIX M HeMa-
TEpHAJbHBIX CTPEMJICHUSX YeJOBEKa.
B. CosoBbeB Ha3bIBaI HHTEPEC MEPHIOM
crpaBeUIMBOCTH B obmiectse [3, ¢. 368].
ABTOp yTBEpXkKJall, YTO UMEHHO IOPHUIHU-
YeCKUE HOPMBI JJOJDKHBI 3aKPETUIATh Olpe-
JISICHHYI0 MHTEPECOM CIPaBEIMBOCTb.
H. KopkyHOB oTMeda, 9To «MOpaib AaeT
OIIEHKY MHTEPECOB, MIPaBO — UX pa3aens-
et» [4, c. 53].

Ilo muenuro P. I'ykacsna, nox uHTE-
pecamu cieayeT IOHMMaTh IOTpeOHO-
ctu, Omara, BBITOAY, HPHYMHY COBEp-
[IEHUST JEHCTBUNA, MOTHB, 1I€Jb, CIIOCO0
COBEpIICHUST JEHCTBUH U TOMY MOI00-



Hoe. Bmecre ¢ Tem aBTop oTMeuaert, 4To
«IIPaBOBBIE MHTEPECHl — 3TO HHTEPECHI,
KOTOpbIE BO3HHUKJIM B c(epe MpaBOBBIX
OTHOLICHUH U Y/IOBJIETBOPSIIOTCS C MOMO-
LIbIO TPABOBBIX CPENCTBY [5, c. 208-209].
OTHOCHUTENBEHO TOHNMAaHHS HHTEpeca Kak
MOTPEOHOCTH OTMEUEHO, YTO OHA JIOJDKHA
OBITH Oco3HaHa yesnoBekoM. Kak ormeuan
W. INactyxoB, OTpeOHOCTS — 3TO JHIIb
CTpeMJICHHE 4YeNlOBeKa, IpH HaJIMIUHI
KOTOpPOTrOo OH OyZleT 4YyBCTBOBaTh CeOst
KOM(OpPTHO, a MHTEPEC — 3TO «OCO3HAH-
HOE OTPa’KeHHUE NOTPEOHOCTEH 1 BO3MOXK-
HOCTEH, KOTOpBIe SBISIOTCA creruduye-
CKMM CBOWMCTBOM uejioBeka» [6, ¢. 134].
HmenHo oco3Hanue MOTPeOHOCTH CyOb-
€KTa SIBIAETCS Ba)XXKHBIM MOMEHTOM JUIS
MOJTHOTO TIOHMMAaHHMSI HHTepeca. Takas
o3uuys OoTpaxkeHa u B Tpynax B. I'pu-
0aHOBa, KOTOPHIH MOAYEPKHYN, YTO IS
TOrO, YTOOBI WHTEpEC MOIYydMJI 3aBep-
HIEHHYIO OpPMY CYIIECTBOBaHMUS, HYXKHO,
9TOOBI DKOHOMHYECKHE W Apyrue (ak-
TOpbl OOIIECTBEHHOM JKU3HM 4eIOBEKa
OTpa3WiIM CBOE AEHCTBHE M NPOSBUIIUCH
4yepe3 MHTEPEC, TO €CTh «OHHU 00s3aTelb-
HO JIOJDKHBI ITPOWTH Yepe3 4eIoBeuecKoe
CO3HAaHUE U IPUHATH BUJ «OCO3HAHHBIX
HamepeHui»» [7, c. 237]. Takum obpa-
30M, MOTPEOHOCTDH HAIpaBJIeHa UCKIIFOYHU-
TEJNBHO HA 0OBEKT, KOTOPHIM MOXKET OBITh
YIOBIETBOPEHa, a OCO3HAHHAs MOTped-
HOCTH SIBIISIETCSI OIPEIEICHHBIM COYeTa-
HUE 00BEKTUBHO CYIIECTBYIOIIEH TOTpeo-
HOCTH ¥ CYOBEKTHBHOTO CTPEMIICHHS
JIMLA YAOBJIETBOPUTH UMEHHO 3Ty IOTpeO-
HOCTb, B 3TO BPEMS U HMEHHO TaKHUM CII0-
coboM. OTO BBI3BIBAET HEOOXOAMMOCTH
COIIACOBBIBATh CBOU CTPEMJICHUS C JKella-
HHUSAMH U CBOUMHU BO3MOXKHOCTSIMH, a TaK-
ke TOTPeOHOCTSIMU APYTHX Jrofieii. Bens
CO3HaTesbHas JEATENbHOCTh CyOBEKTOB
OOIIEeCTBEeHHBIX OTHOIIECHUH HAaIlpaBlIeHa
Ha peanu3alyio TeX WIH WHBIX HHTEepe-
COB, HO 0OBEKTUBHO O0OYCIIOBJIEHA HEBO3-
MOXXHOCTH y/IOBJICTBOPEHHSI HHTEPECOB
Bcex CyObekroB obmectBa [8, c. 22].
ITosTomMy oOuiecTBEHHAs JKH3Hb Xapak-
TEpU3yeTcs HaJIMYMeM B Heil KOHQIMKTa
MHTEpPECOB, a OCHOBHAs 3a/laya IpaBa
1 3aKJII0YAETCS B Pa3rPaHUYCHUN pas3iiny-
HBIX, MPOTUBOIOJOKHBIX YEIIOBEYECKUX
uHTepecos [9, c. 7].

WnTtepec — 3T0 mpeamnocsuIka JIo0bIxX
MIPaBOOTHOLICHUH U MX JIBIDKYIIas CHUIa,
MpUYMHA, MOTHB, IOOYXIECHHE JHIa
K JEHCTBHSAM B OymIyIIMX Tpa)KIaHCKUX
npaBooTHomeHusX. J[. Yedor oTmeuaer
JIBOSIKOE 3HAYCHHE MHTEpEca: BO-TIEPBHIX,

OH COZEPKHUT MarepualibHble MOTPeOHO-
CTH YeJIOBEeKa, a BO-BTOPBIX, €0 WHJIH-
BUJyallbHOE CTPEMIICHHE OCYIICCTBUTH
IUIS  9TOTO  OMpENeNieHHbIE JeiCTBUS
[10, c. 30]. O. CkakyH cuHTaeT, 4TO
UHTEPEC)» — BHEMIPABOBAS MIIU JOMPABO-
Basi KaTETOPHs, OH OTPaKACTCs B OTPEO-
HOCTSIX YEJIOBEKa, KOTOPBIE BBIPAXKAIOTCS
B «IEATENFHOCTH 110 OCO3HAHMIO W pea-
JIU3AIUH [eJed B OOIICCTBEHHBIX OTHO-
menmsix» [11, c¢. 379]. B. KiroueBckwmii
Ha3bplBa€T HMHTEPECOM  OIpe/eICHHbIC
MOTPEOHOCTH, KOTOPHIE BBI3BIBAIOT OOIIIe-
HUE MEXJy JIIOIbMH M HOCST JCHCTBEH-
HBIN TBOpuUeckuit xapakrep [12, c. 41].

1O. 3aBpsnioB paccmarpuBaeT UHTE-
pec B MpaBe B JABYX acleKTaX: BO-IEPBHIX,
HHTEpeC KaK MPEAnoChUIKy, HaKkTop BIH-
SIHASL Ha BOJTIO 3aKOHOJIATEJNS; BO-BTOPBIX,
WHTEpEeC KaK I[ellb, K JOCTI)KEHHIO
KOTOpPOH CTpeMHTCs CyOBEeKT IpaBa
MOCPEICTBOM  HCIIONIB30BaHMSI  IIPaBO-
BEIX HOpM [13, c. 153]. Bens ocHOBHas
3aJa4a TpaBa — 3TO COIIACOBAHUE pa3-
JIMYHBIX, MPOTHBOIIOJIOKHBIX YeJIOBEYe-
CKUX HHTEPECOB, YCTPaHEHHE KOJUTU3UI
HUMCIOILIHUXCSL OOIECTBEHHBIX HHTEPECOB
U obecreveHre MPaBoOBOrO PEryaHpOBa-
HUs OOIIECTBEHHBIX OTHOIIEHHH. OHO
3aKTI0YACTCS B HATUYUA OOBEKTUBHBIX
MPAaBOBBIX HOPM, C TIOMOIIBIO KOTOPBIX
U PemaroTcsi KOHQIUKTH MEXIY CyOheK-
TaMH TIpaBa, a IPaBo CyIIECTBYET ITOTOMY,
9TO0 ecTh Oopnrba mHTEpecos [14, c. 83].
Braromapst mpaBoBO#  periaMeHTaINH
OOIIECTBEHHBIX OTHONICHUH HX y4YacT-
HUKaM  MPEAOCTABISIETCS.  MEXaHH3M
paspelieHus KOJUTU3UA M KOH(MIMKTOB,
COOTBETCTBEHHO, W YIOBJIETBOPEHUS HX
unTepecoB [15, c. 31]. JAucno3uTuBHbIE
HOPMBI TIpaBa TIO3BOJSIIOT CyObeKTam
CaMOCTOSITENIBHO pEIIaTh BOIPOCH! pea-
JMU3AI[UA MHTEPECOB B KAXKJIOM KOHKPET-
HOM CITy4Jae ¢ MaKCHUMAaJIbHBIM Y9eTOM HX
HHTEPECOB.

[IpaBoBOEe perymupoBaHHe OIpene-
JICHHBIX OTHOIIEHWH, OMpeieNss IpH-
OpHUTET TeX WM HHBIX HHTEPECOB, TeM
CaMbIM 3aKpeIUIsieT, OXpaHsIeT M CTUMY-
JUPYET TIOBEJICHNE JIUI B ONPEICICHHBIX
OO0IIECTBeHHBIX OTHOWICHUsAX. W Haob6o-
POT, TPABOBBIC 3alpPEThl O3HAYAIOT Orpa-
HUYCHHS pealu3aliy  ONpPeIeTICHHBIX
HUHTEPECOB, MOCKOJIbKY OOBEKTOM TpaxK-
JTAaHCKO-TIPOIeCCyaTbHOM 3aIUTHI
SBISIETCSI HE TOJNBKO CYyOBEKTHBHOE
TpaXJaHCKOE MIPaBO, HO M HHTEPECH
CYyOBEKTOB TPaKTAHCKUX ITPABOOTHOIIIE-
Hui (cT. 15 4. 2 I'pakgaHCcKoOro Kojekca,
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cT. cT. 1, 3, 4 I'paxxaaHcKoro mpoueccy-
anpHorO Komekca (mamee — I'TIK)) [16;
17]. Hanuume mnpaBa B OOBEKTUBHOM
CMBICIIE SIBIISIETCSI HEOOXOAMMBIM yCIIO-
BHEM COBPEMEHHOI OOIIeCTBEHHOW JKU3-
HH, Onarozaps MpaBoOBOM perlaMeHTalUuH
OOIIECTBEHHBIX OTHOIICHUI CyObeKTaMm
MIPEOCTABIACTCS MEXaHH3M YIOBJIETBO-
PEHHS X HHTEPECOB.

B 1paBOBOM peryIHpOBaHHU HHTE-
pec yalie BCero UCIONb3yeTcsl KaK CaMo-
CTOATEIbHBII O00BEKT NPaBOOTHOIIEHHUH,
peanu3aiys KOTOpOro periaMeHTHPYETCs
npaBoM. P. I'ykacsH oTMeuai, 4to mpaso-
Bas HayKa HEIOOLEHWJAa poib B IIpa-
BE€ JIMYHBIX MHTEPECOB, B TO BpeMsl Kak
B MEXaHH3ME IPABOBOTO PETYIHPOBAHUS
PYKOBOJISILIIEE MECTO IMPUHAMICKUT UM,
MIOCKOJIBKY ITPABOBOE PETrYJIHPOBaHHE BO
BCEX CIIy4asX JOJDKHO OBITH OPUEHTHPO-
BaHHBIM, B KOHEYHOM CueTe, Ha JINYHbBIC
uHTepecsl [5, c. 443]. HUnTepec B mpase
HE SIBISICTCS MPEIOIPE/ICICHHBIM, FOPH-
JUYECKH CIIOXKMBIIUMCS, KOHKPETU3HPO-
BaHHBIM M O4eBUAHBIM. MHTepec nuua
SBJIAETCS  BEPOSTHBIM,  BO3MOXHBIM,
JIOIYCTUMBIM M MHOTJA IPEJCKa3yeMbIM,
OH JIOJDKEH OBITh JOCSATAaeMBIM JUIS JIMILIA.
VHTepechl SBISAIOTCA TOMYKOM K AKTHB-
HOM pnesTenpHOCTH CyOBekTa. OOmme-
CTBEHHOE OBITHE XapaKTepU3yeTCsi Hall-
YHEM U COYETAHHUEM Pa3IMYHbIX YaCTHBIX
HMHTEPECOB, & JIUIO B OTHOIICHUSIX MOXKET
OBITH OZHOBPEMEHHO HOCHTENIEM pas-
JUYHBIX HHTepecoB. OnHAKO Ha JTH000M
JTane peajM3allud  IPABOOTHOIICHUH
B HHMX HPHUCYTCTBYET IyONMYHBIH die-
MeHT. ['paxmaHckoe NpaBo, OIpenemnss
npezenasl cBoOOIbI CyObeKTa B YIOBIET-
BOPCHUM HHTEPECOB M COBEPLICHHH UM
OTIPENIETICHHBIX ACUCTBUI ISl TOTyYEHHS
HCMMYIIECTBCHHOTO WM HMYIICCTBCH-
HOro Onara, OJHOBPEMEHHO OIIpe/eIs-
€T COOTBETCTBHE HHTEPECOB CyOBEKTa
O0LMM TPHHIHUIAM 3aKOHOIATEIbCTBA
B COOTBETCTBMH C 4. 2 cT. 15 I'paxnan-
cKkoro kozekca Ykpauusl (nanee — [KY).
B ciydae nmpusHaHMs MHTEpeca rocynap-
CTBOM OH CTaHOBHUTCS 3aKOHHBIM HHTEpe-
COM, U TOJIBKO KOTJa IOSIBJISIETCS HOpMa
3aKOHA, 1€ 3aKPEIUIIeTCsl ATOT MHTEpeC
B KayecTBe IpaBa, IPOUCXOIMUT IPEeBpa-
LIIEHHE 3aKOHHOTO MHTEpeca B CyObeKTHB-
Hoe npaBo. TakuM 00pa3oM, HHTEpeC Kak
IOpPUANYECKAs KaTeropusi JOJKEH OBITh
ypEryaIupoBaH HOPMaMH IpaBa.

T'KY 3akpenmn KaTeropuio HHTe-
peca Kak 4YacTHOTO U CYOBEKTHBHOTO.
Ot0 nokaspiBaeTr comepkanue T 3 TKY,
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COOTBETCTBEHHO CT. CT. 15, 16, 17, 67 u. 4,
ct. 69 4. 3 u np. UnTepec kak morpeO-
HOCTb, )KeJIaHHe, 0CO3HAHHbIE HAMEepPEHUs
JIMLIA HE SIBIIACTCS €€ aKTHBHBIM IOBEIC-
HUEM, JCUCTBUSMH, TOITOMY HE MOXET
perynupoBarkcsi mpaBoM. Benp mHTEpec
Kak MOTPeOHOCTh deNIOBeKa, KOTopast
MPEIIeCTBYeT TMPaBy, HAXOTUTCS BHE
Mpaga, 3TO MPEAINOCHIIKA, IEPBONPUIHHA,
OCO3HaHHOE MOOyXJIeHWe JHma K aei-
CTBUSIM C LENTBIO BCTYIUICHUS B TPaKaaH-
CKHe IpaBoOTHoUIeHus. Mcxons us aroro,
NpaBOMEpPHBIE HMHTEPECHl  OXPAHSIIOTCS
U 3aIlMIIAI0TCA NPaBOM, JIpyTHe — HET.
HopMmbl rpaxaaHcKoro U Trpa)JaaHCKO-
IO MPOLECCYaIbHOTO 3aKOHOAATENILCTBA
VYKpauHbl Ha3bIBAIOT HWHTEPECHl JUIA
CaMOCTOSITENIbHBIM OOBEKTOM TPaXKIAaH-
CKO-TIPaBOBOM OXPaHBI M 3aIlUTHl HapaB-
HE C €ro mpaBaMH B COOTBETCTBHU CO
m S5cr 3,4.2 cr. 15TKY, ct. ct. 1, 3,
4 TTIK u np.

B. Cupenko ormedaer, 4To MHTEpeC
SBJSIETCS. OOBEKTUBHOM cyOCTaHIHEH,
MPOIYKTOM OOBEKTUBHBIX MTOTPEOHOCTEH,
HEOOXOJMMOCTh  YOBJIETBOPEHUSI KOTO-
PBIX 3acTaBisieT YelloBeKa HMEHHO Yepe3
HHTEpeChl BCTYNAaTh B ONpeAeTCHHbIE
oOrrectBennbie otHoureHus [18, c. 17].
C npyroéi CTOpOHBI, TaKOE€ OCYIIECTBIIC-
HUE UHTEPECOB MOOYXKTaeT 3aKOHOIATEIIS
K MPU3HAHHIO U OTPAKCHHIO UX B MPABE.

I'paxxnanckue MTPaBOOTHOIICHHSI
SBJISTIOTCSL  Pe3yNIbTaTOM  COTJIaCOBAaHHO-
CTH, JOCTW)KEHHS KOMIIPOMHCCA HWHTe-
PECOB HMX YYaCTHUKOB, OOYCIIOBIEHHOI
JUCIIO3UTUBHBIM XapaKTE€POM HOPM T'pax-
JIAHCKOTO TpaBa, Be/lb CYyObEKThl IOPUIN-
YEeCKHU paBHbIE, CAMOCTOSITEIIbHBIE U He3a-
BHCHMBI B BOJIEBOM H HMYILIECTBEHHOM
acriektax. Ilo muenuto C. Muxaitnosa,
MMEHHO HHTEPECHl OIpPENENIIIOT METOM
MPABOBOTO PETYJIUPOBAHUS OTHOIICHUI
C DKOHOMHYECKHM CONIEpKaHHUEM, KOTO-
pPBIM  CBOWCTBEHHBI JIMCIIO3UTHBHOCTH
U PaBEHCTBO MX YYacTHHKOB [8, c. 64].
WHTepec B 4YacTHOM TIpaBe SIBISETCS
WHCTPYMEHTOM KOOPAMHALIMH, JOIOBO-
PEHHOCTH, COIIaCOBaHHS U OOeCIeYeHUs
JUHAMHKH OOIICCTBEHHBIX OTHOIICHHUH.
WHTepec mo3BonseT auLaM ONpeneTuTb
HEOOXOJMMbIC FOPUIUYECKUE CIIOCOOBI
U CPENCTBa, KOTOPbIE COOTBETCTBYIOT UX
BOJIM U HAlpaBlieHbl HA BO3SHUKHOBEHUE
U Pa3BUTHE TPAKIAHCKHUX MPABOOTHOIIIE-
Huil. [10MOXUTETEHBIM MOMEHTOM SIBJISI-
ercs 1o, uto B I'KY uacTHBIE MHTEpechl
OTZEJICHBI OT CyOBeKTHBHBEIX mpaB. Ilon-
TBEpXKJICHHEM 1TOrO0 sBisiercs TiL. 3 TKY,

B KOTOPOH €CTh HOPMBI 3aILUThI TPAXKIaH-
CKUX IpaB 1 uHTepecoB. CormacHo 4. 4. 1,
2 ct. 15 T'KY, ogHa onpeznensieT 3alIuTy
IPaKIAHCKOTO MpaBa, a BTOpas 3allUTy
UHTEpeca, KOTOPbIH HE HPOTHBOPEYUT
00IIMM MPHHIUIIAM TPaXKAAHCKOTO 3aKO-
HOAATENbCTBA. DTO €IIe pa3 JOKa3bIBaeT
3HAYUMOCTb 3aKOHOZIATEIEHON OXpaHbI He
TOJIBKO IIPaB, HO M MHTEPECOB CyOBEKTOB
TPaXIaHCKOTO TIpaBa.

1O. Toncroii yTBepkaan, 4To HHTEPEC
OIIpeielIsieT CofepiKaHue, CTeNeHb 3aKpe-
IUICHUS. U BBIPAXKAeT TE peajibHble OTHO-
LIEHHS, KOTOPBIE 3aKPEIUIAIOTCS MPaBOM
B HOPMaTMBHO-TIPaBOBOM akTe. MHTepec
BBICTYNAET OIIPENENICHHBIM CO3/aTeNleM,
a OTOMY U coziepkaHueM rnpasa. [To ero
MHEHHUIO, UHTEPEC — 3TO «3aAKPEIIICHHAs!
32 YIOJHOMOUYEHHBIM JIMIIOM C IIEJbIO
YIOOBIETBOPEHHUSI €T0 HHTEPECOB Mepa
BO3MOJKHOTO TTOBEJICHHUS B TAHHBIX IPaBO-
OTHOUICHUSX U o0ecIieueHHast BO3JIOKEH-
HBIMHU Ha JIPyTO€ JIMIO OOS3aHHOCTSIMID)
[28, c. 45].

®. BoraTelpeB OIpesenseT HUHTEepec
Kak 11eJIb CyObEKTHBHOT'O I1PaBa, OCKOJIb-
Ky, 110 €ro ClioBaM, CyObEKTHBHOE IPaBO
BBICTYIIAET CPEICTBOM JOCTIDKCHHS LIEIH,
HAIPaBJICHHO Ha yJOBJIETBOPEHUE HHTE-
peca cybbekra [6, c. 25]. B. OiireH3uxt
JIOKa3bIBaeT OOBEKTHBHO-CYObEKTHBHOE
BHICHUE WHTEpeca C OINpPEHeICHHBIMHI
3amedanusMu. OH OTMe4aeT €AWHCTBO
OOBEKTHBHOTO ¥ CYOBEKTHBHOTO HeE
B OOBEKTHBHOM CMEICIIE ¥ CyOBEKTUBHOI
¢dopme, a CBs3BIBACT 3TO C IPOLECCOM
peanM3alui MHTEpeca, KOTOPbIH BKIIIO-
yaeT B ce0sd OCO3HAaHHE, CTPEeMJICHUS,
KeNaHus, HamepeHus u T. 1. Takas oco3-
HaHHAsg 3aHHTEPECOBAHHOCTb CYObEKTa
MI03BOJIICT TOBOPUTH HE O EJUHCTBE 00b-
EKTHBHOTO U CyOBEKTHBHOTO B MHTEpECE,
a 00 yKa3aHHOW HaMHU CBSI3U B PETYIISITUB-
HOM TIpOIIecCe, O €ANHCTBE OCO3HAHHOM,
YKETTAaHHOH CTaJIH C COOCTBEHHO BOJICBOH.
VmenHo moTpeOHOCTH U HHTEPECH! Ompe-
NIEJISTIOT BOJNIO M ACHCTBHS JIMIA IO HX
noctiwkeHnto. OnHAaKo eciu MoTpedHo-
CTH — IIPEANOCHhUIKA MHTEPECOB, TO HHTE-
PEChI — yXe MPeIIoChUIKa 1SS TeIbHOCTH
[21, c. 35]. A cyObekTHBHOE MPABO — ITO
CPEICTBO  YHOBJETBOPEHUS HHTEPECOB
JHMLA KaK yYaCTHHUKA COOTBETCTBYIOIIMX

IIPaBOOTHOIIECHUI.
B npaBoBo#l HayKe OTAEIIBHBIEC UCCIIE-
JIOBAaTE€NM  HMHTEpPECA  PAacCMaTpPHBAIOT

€ro Kak HEKUH JIMTENBHBIA IpoLecc.
WnTepec kak OOBEKTHBHO CYIIECTBYIO-
masi MOTPeOHOCTh ONPENIEIIAETCS MECTOM

yesoBeKka B OOIECTBE M HE 3aBUCHUT OT
CO3HaHUs ero Hocutelst. TOT MOMEHT, KOT-
Jla MHTEPEeC 0CO3HAETCS JIMLIOM U IpeBpa-
IIAeTCs B CTUMYJI K JSWCTBUIO, HA3bIBACT-
csl «3aMHTEPECOBAHHOCTBIO» [22, c. 65].
VIMEHHO 3aMHTEPECOBAHHOCTH SBISCTCS
TeM, 4TO MOOYXKIAeT 4eloBeKa K CoBep-
IICHUIO aKTHBHOTO MOBeJCHHUs. Bwmecte
¢ TeMm, Kak orMmedaeT A. Briacosa, uHTe-
pec CymIecTByeT 3a mIpenenaMu CyObek-
THUBHOTO MPaBa U, KaK MPaBUIIO, SBIISETCS
MPEIOCHUTKON 9TOr0 IpaBa  LeNbIo, TS
JOCTHKEHHSI KOTOPOH YIIOJIHOMOYEHHOE
JIMLO COBEpILAeT T€ WIN MHbIE 1eHCTBHUS.
WnTepec, KOTOpBI  YIOBIETBOPSIETCS
CYOBCKTUBHBIM MPABOM, HE MOXET OBbITH
COCTaBHBIM DJIEMEHTOM 3TOr0 IIpaBa
[23, c. 21]. ITosTOMy HHTEpEC HETB3ST OTO-
JKIECTBISATh C CyOBEKTUBHBIM IIPaBOM.
IMonTBepXKICHUEM 3TOTO SIBJISIETCS CICY-
IOIIee: BO-TICPBBIX, HHTEPEC MOXET OBITh
CBOEOOPAa3HO# MPEANOCHUIKOI BO3HUKHO-
BEHHUS TpaBa U LEIbI0 €ro peaau3aliviu.
Peanuzanus ke CyOBEKTHBHOIO IIpaBa
IperogaraeT Hajludue TpeX BO3MOXK-
HOCTeH: 1) BOSMOXKHOCTH YHOJIIHOMOYEH-
HOT'O JIMIa OCYIIECTBIISATH OJHOCTOPOH-
HHE JISUCTBUS B IIpE/iesiaX CBOETO MPaBa;
2) BO3MOXKHOCTH TpeboBaTh OT 00s3aH-
HOT'O JIMIIA COBEPIICHUS OINpPEACICHHBIX
JIEHCTBUIA; 3) BO3MOXKHOCTH OOpaIiaThCs
B OpraHbl TOCYJapCTBEHHOH BIACTH 3a
3alUTOW HapyleHHOro mpasa. s pea-
JHU3alMd WHTEpeca BTOPOH 3JIEMEHT He
MOXET OBITh IPUMEHEH, MOCKOJIBKY OH HE
ABJIAeTCA NMPaBoBbIM. Kpome 3toro, uHTe-
pec —3T0 HeOOXOIMMOCTh YIOBJICTBOPUTD
NOTPEOHOCTH COLIMAIBLHOIO XapakTepa,
OH SIBJISIETCS IEPBUYHBIM IO OTHOLIEHHIO
K CyObEKTHBHOMY IIpaBy, a MOCIEIHEE —
NPOU3BOIHBIM OT Hero. [lo3toMy cyOb-
EKTHBHOE IIPAaBO KaK Mepy J03BOJICHHOTO
MOBEJICHUSI MOXXHO paccMaTpHBaTh Kak
CpPENCTBO peali3alii HHTepeca, KOTOPbIi
3aKJIFOYAeTCsl B COLMAJBHON MOTpeOHO-
cté (HeOOXOIUMOCTH) TaKOTO MOBCICHHS
C IeTbI0 OXpaHbl MHTepeca. biaromapst
peanuzanuy cyObeKTUBHBIX IIPaB MHTEpe-
Chbl IIPEBPALIAIOTCA B IPABOOTHOILCHUS,
YpEryJIHpoBaHHbIE M 3allUIICHHbIE HOP-
MaMH I'PaXIaHCKOTro Ipasa. [1o MHEeHHIO
O. llltedan, 3aKOHHbIE HHTEPECHI OIU3KH
K cBOOOAaM, Be[jb FOCYIapCTBO I'apaHTH-
pYeT OCYILECTBICHHE HEMPOTHBOIPAB-
HBIX MHTEPECOB, OHHU SBISIOTCS OOIIe-
CTBEHHO TOJIE3HBIMH M Ja)Ke MOJJIexKar
3ammure [24, c. 43]. UHTepec HEeBHIUMOIT
HHUTBIO CBSI3BIBACT YENIOBEKA M MO3UTHB-
HOE TIPaBO, KOTOPOE U ONPEACIACT PAMKH



cBO0OOIbI CyOBEKTA B YIOBJICTBOPEHHHU €T0
NOTPeOHOCTEH IyTeM COBEpIICHUS UM
OINpe/eIeHHbIX ACUCTBUH MO peanu3ain
UMYILIECTBEHHOH MM HEUMYLIECTBEH-
HOU moTpebHocTn (Onara), BCTYIUICHHS
B OMpEJEICHHbIE TIPaKJAHCKUE IIPaBoO-
otHomeHus [25, c. 149]. be3 mHTepeca
HET pealn3aliy NpaBa, HET IPaBOOTHO-
IIEHHH ¥ HEBO3MOXKHO YIOBIETBOPEHHE
UMYIIECTBEHHBIX WM HEMMYIIECTBEH-
HBIX HHTEPECOB YYaCTHUKOB I'PaKIaHCKO-
ro obopora.

BeiBoabl. ['paxnanckuii nHTEpec —
3TO Pa3HOBMJHOCTh YAaCTHOTO HHTEpeca,
HE OIPE/ICJICHHOTO IPaBOM, SIBIISIOIETO-
Csl ero MpeAIoChUIKOM, HO UM HE 3ampe-
IIEHHOTO, NpeCTaBISIOLIEro  co0oi
OOBEKTHBHBIE  OCO3HAHHBIE  IOTPEO-
HOCTH, JXEJTaHUs, HaMEpeHHs dYeJIOBeKa
B YIOBJIETBOPEHHWH €r0 HEMMYIIECTBEH-
HBIX (IyXOBHBIX) WM HMYIIECTBEHHBIX
Orar, BEIpa)KEHHBIX B OCO3HAHHBIX COTJIA-
COBaHHBIX BOJIEBBIX JICWCTBHAX JIMIA KaK
yYaCTHHKA TpPaKJaHCKUX OTHOLICHHH,
KOTOpbIE OTPaHUYEHbI MyOIHYHBIMU PaM-
kamu. Takum 00pa3oM, MHTEpEC B Ipax-
JTAHCKOM IIpaBe — 3TO JIONMYCTUMAs, JHC-
MO3UTHBHO-PA3pEIIUTENIbHAS ¥ PEabHO
JOCTHKUMasl, HEe 3alpelleHHas, 0CO3HaH-
Has MOTPEOHOCTh JIMLA, KOTOpas peau-
3yeTcsi IyTeM IIPaBOMEPHOTO BOJIEBOTO
MOBEACHUSI TI0 YIOBIECTBOPEHHIO CBOE-
ro mHTepeca. WTak, MHTEpecC SBISETCS
CPEACTBOM BOIUIOLICHUSI B PEalbHOCTD
3aMBICIIOB, MEUTAaHUM, OJKEIaHUH Kak
OCO3HaHHBIX IOTPEOHOCTEH JIMYHOCTH.
Ho mpaBo He MOXET OXBaTHTh U ypery-
JMPOBATh BCE pa3HOOOpa3ue U ANHAMUKY
MHTEPECOB  OMPEENCHHOT0 OO0IIecTBa.
IMockonbKy HMHTEpECHl ABISIOTCS JIOpa-
BOBOM KaTreropuei, To UMEHHO ¢ MOMEHTa
COBEpILEHUS JEHCTBUIN UETIOBEKOM TaKue
HHTEPECH! MOIAIAI0T O/ PETYIISTHBHOE
BO3JEIiCTBHE MpaBa, OHO IPEJOCTaBIIs-
eT UM oxpaHy u 3amury. CyObeKTHBHOE
MIPaBO U €T0 COAEpKaHNE SIBISETCS Cpell-
CTBOM BOIUJIOIIEHHUS HWHTEPECOB JIHIIA,
KOTOpBIE HE IIPOTUBOpPEYAT OOLINM IPHH-
LUIIaM TPaXKJAHCKOTO 3aKOHOIATENbCTBA.
I'maBHas 3a1a4a rpa)<IaHCKOTO 3aKOHO/Ia-
TEJILCTBA — MAKCUMAJIHOE COIIACOBaHUE
YaCTHBIX U MyOIMYHBIX WHTEPECOB, o0e-
CIIEUMBasl UX HAPUTET.
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JOCTOBEPHOCTDB KAK IIPEJMET ITPOBEPKH JOKA3ATEJIBCTB
B YI'OJIOBHOM ITPOLECCE YKPAUHBI

Bornan ITABAPOBCKHIA,
acTMpaHT Ka(epbl MPaBOCYANS M YTOJIOBHO-TIPABOBBIX IUCIHATUINH
Hanmonansaoro yHuBepcutera «OCTpOKCKas akaJeMus

AHHOTAINUA

B craree mpoBOAMTCS TEOPETHIECKOE UCCIEOBAHNE JOCTOBEPHOCTH KaK MPEAMETA MMPOBEPKH JT0KA3aTEIBCTB B YTOJIOBHOM IPO-
necce YkpauHbl. McXons U3 TOro, 4To aBToOp SABISAETCS NPUBEPKEHLIEM B3IVIAJa HA J0KAa3aTENbCTBO KaK HA OPraHUYECKOE €IUHCTBO
(aKkTHUEeCKUX JaHHBIX U UX UCTOYHMKA, PACCMATPHUBAIOTCS J[BA ACIEKTa IIPOBEPKU JOCTOBEPHOCTH JI0Ka3aTeNbCTB — IPOBepKa (ak-
THYECKUX JAHHBIX M NPOBEPKA HAJEKHOCTH IIPOLIECCYalbHOrO HcTouHMKA. Mcenenyercs 9acTs 2 crarby 96 YroaoBHOIO mporeccy-
aJIbHOTO KOoZleKca YKpauHbl, B KOTOPOH HIET peub O IPOBEPKE JOCTOBEPHOCTH CBUAETENBCKHX MOKa3aHHI ITyTEM UCCIIEA0BaHUs PEIy-
Taluu ceuaeTend. PackpbiBaeTcss 1 000CHOBBIBAETCS MHEHHE O TOM, YTO 3TO IOJOKEHUE JOJDKHO ObITh UCKIIOYEHO M3 YTOJIOBHOIO
MPOIIECCYANBHOTO KOIEKCa YKPauHBI.

KnroueBble c10Ba: 10CTOBEPHOCTD, IPOBEPKA JI0KA3aTEIbCTB, 10KA3aTeNbCTBO, J0Ka3bIBaHUE.

CREDIBILITY AS A SUBJECT OF CHECKING THE EVIDENCE
IN THE CRIMINAL PROCESS OF UKRAINE
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SUMMARY
The article carries out a theoretical study of credibility as a subject of checking the evidence in the criminal process of Ukraine.
Based on the fact that the author believes that evidence is an organic unity of the factual data and its source two aspects of checking
the credibility of evidence are examined — checking the factual data and checking the reliability of its source. Part 2 of the Article 96
of the Criminal Procedure Code of Ukraine which deals with checking the credibility of witness testimony by examining the witness’
reputation is considered. The vision is revealed and substantiated that this provision should be excluded from the Criminal Procedure

Code of Ukraine.
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IlocTranoBka npodJembl. B Yromos-
HOM TIPOIECCYaIbHOM KojieKce (nanee —
VIIK) YkpauHBI OTCYTCTBYET OTHCIbHAs
packpsIBaromasl  CofiepKaHue
W TIOHATHE TIPOBEPKH J[OKa3aTeIbCTB.
U B Hayke, HECMOTpsS Ha OOLIECTIPU3HAH-
HOE MIOHMMAaHHKE ITPOBEPKH JOKA3aTENbCTB
KaK OJJHOTO U3 KOMIIOHEHTOB JOKa3bIBa-
HUsl, TIPOBEPKa JIOKA3aTEIbCTB OCTAETCS
c1abo u3ydeHHOH. JJoCTOBEpHOCTD SIBIISI-
€TCs OHOM M3 COCTABJIIOUINX MpeaAMeTa
MIPOBEPKU JOKA3aTeNbCTB, U UMEHHO eil
MOCBAIIECHA Ta CTaThsl.

AKTyaJbHOCTh TeMbl HCCJIeJ0Ba-
HMSI TIOATBEP)KAACTCS CTEIECHBIO Hepac-
KpeITOCTH TeMBl. K 3TOMy BpemeHH He
MIPOBE/ICHO LIEJIOCTHOTO  HCCIICJOBAHUS
MPOBEPKU JIOKA3aTEIbCTB B YTOJIOBHOM
nporecce YKpauHbl, B TOM YHCIIE HE pac-
KPBITO COZAEp)KaHUE JOCTOBEPHOCTH KakK
NpeaMeTa MPOBEPKH JJOKA3aTENIbCTB.

CocTosiHue WcciaenoBaHus. B cra-
ThE aBTOP OCHOBBIBACTCS HAa HAYYHBIX
paborax M.C. CrporoBuya, A.A. XMbI-
poBa, ®.H. ®arkymiauna, K0.M. I'porme-

HOpMa,

poro, H.E. Ilymsuto, B.M. Teprslnu-
ka, JL.LH. Jlo6oiiko, C.M. CraxoBCKOro,
B.B. Bannspuyka.

easlo u 3aga4eil cTaTbM SBISIETCS
PacKpBITHE TOCTOBEPHOCTH KakK IpeaMeTa
MIPOBEPKU JIOKA3aTEIbCTB B YTOJIOBHOM
mporecce YKpauHsl.

H3noxenne OCHOBHOTO MaTepHa-
ga. [IpoBepka noka3arenbcTB Haubonee
MIOJHO NPOSBIAETCSI UMEHHO B YaCTH NPO-
BEPKHU UX JOCTOBEPHOCTH. B 3TOM cTaThe
MOHATHE JOCTOBEPHOCTH JOKa3aTellb-
CTBa YNOTPEONATHCS B TAKOM 3HAYCHUU:
JIOCTOBEPHOCTB — 3TO COOTBETCTBHE (hak-
THYECKHUX TaHHBIX, SBISIONINXCS CONIEp-
JKaHUEeM JOKa3aTelIbCTBa, OOBEKTUBHOI
NIEHCTBUTEIBHOCTH, TOMY, YTO IIPOU30-
[IJIO Ha CaMOM JeI€.

IlockonabKy aBTOp TNPHIEPKHUBAET-
Cs TOYKHM 3PEHUs, 4TO J0Ka3aTeIbCTBO
SIBIISIETCS.  OPraHUYeCKUM  €JHHCTBOM
(aKTHYECKUX TaHHBIX M UX HCTOYHHKA,
TO U TPOBEpKa JOKA3aTeIbCTBA B YaCTH
€ro JOCTOBEPHOCTH MMEET [Ba AaCIIEKTa.
[lepBblil — HAKOILIEHHE 3HAHUHI O TEX XKE

00CTOATENBCTBAX, KOTOPHIE ITOATBEPXK-
aeT WM OIPOBEpraeT IpoBepsieMoe
JIOKa3aTeIbCTBO, TO €CTh, MPOBepKa (ak-
THYECKUX JaHHBIX, BTOPOHl — IpoOBepKa
HaJIe)KHOCTH (IOOPOTHOCTH, TOOpoKade-
CTBEHHOCTH) IPOLIECCYabHOTO HCTOY-
HuKa. OO0 3THX e JABYX acleKrax, HO
HECKOJIBKO JIDyTMMH  CJIOBaMH, MHCAJ
M.C. CrporoBuu: «OCHOBHOW BOIpOC,
BO3HHUKAIOIIUKA MPU TPOBEPKE M OIIEHKE
KQ)XI0TO JI0Ka3aTeNIbCTBA, 3aKJII0YaeTCs
B TOM, 4TOOBI yOeauThcsi B JoOpokaue-
CTBEHHOCTH MCTOYHHKA CBENICHUH O (ak-
T€, JOCTOBEPHOCTHU TUX CBEACHUH <...>.
Jlnst Toro, 4ToOBI MOXHO OBUIO CUMTATh
JTOKa3aHHBIM, YCTaHOBJICHHBIM HMEIOIINI
3HaueHne s Aena (axT, HeoOXOIMMO
y0OenuThes, 4TO NaHHBII HCTOYHHK CBEZIe-
HHIA 100pOKaYeCTBEH, YTO COAEpKAIIUECS
B HEM cBeJleHUs AocToBepHbI» [1, . 100].
VYka3aHHbIE JBa acHeKkTa IperMylie-
CTBEHHO PEasM3yIOTCS CYIOM U IPYTHMH
CyObeKTaMH JI0Ka3bIBaHUS OJHOBPEMEH-
HO: «IapajulelbHO» IPOMCXOJUT Kak
HaKOIUICHWE 3HAHUM O Tex ke 00cTos-



TENBCTBAX, KOTOPHIC MOATBEPIKAACT HITH
OINMpOBEPraeT JI0Ka3areIbCTBO, KOTOPOE
MPOBEPSACTCS], TaK U MPOBEPKA HAJICIKHO-
CTH MPOLIECCYaTbHOTO HCTOYHUKA.
PaccmoTpuM moapoOHee Kaxablid U3

MPEUTOKEHHBIX  acmekToB. HakomeHue
3HaHUH O TeX )& 00CTOATENBCTBAX, KOTO-
PpBIe IONTBEPXKIAET UM OTIPOBEPTraeT Mpo-
BepsIIoIeecs: JOKa3aTelIbCTBO, BO3MOXKHO
MIOTOMY, 9TO OIHO M TO )K€ COOBITHE TIpO-
[IJIOr0 OOBIYHO OCTABISIET PSR HACANTb-
HBIX M MaTepHaJIbHBIX cienoB. Hanpumep,
yOHMICTBO ITyTeM BBICTpENa M3 IUCTOJETa
OCTaBJISIET MACAJIbHBIE CIIEIbl B MaMATH
CBUZAETENII WIM CBHUJCTENEH, Teno you-
TOTO, THIIB3Y, IIyJIO, BO3MOXHO, CIIEIbI
HOT, KpoBb U T. A. Emie psn daxkrnueckux
JTAHHBIX MOTYT OBITH OHUIMOOYHO CBSI3AHBI
¢ 3tuM ke cobsituem. Ilouck, ¢ukcanms,
aHaJIM3 M COMOCTABJIEHIE KaXKJJOTO U3 3THX
CJIEIOB TIO3BOJISIFOT HAKOIIUTH 3HAHUS O
COOBITHH, BBUICHHTH, HACKOIBKO KaKIOe
13 CcOOpaHHBIX JOKa3aTelbCTB COOTBET-
CTBYET OOBEKTMBHOHN JEHCTBUTEIBHOCTH,
CIIeZIOBaTeNIbHO — CJIENaTh BBIBOJ O JOCTO-
BEPHOCTH JI0Ka3aTenscTB. [IpuBenem npu-
Mmep. [Ipunykckuii roppaitfonsslii cyn Yep-
HHUI'OBCKOM 00JIaCTH paccMaTrpuBail AEINO
no oosunenuto JIMIIA 2 B coBepuieHum
pa300si M TMOKYyNIEHHS HA YMBIIUICHHOE
youiictBo. CormmacHO OOBHHHUTEIEHOMY
akty, JIULY 2 cTaBuiwch B BUHY CIIEIYIO-
e neictBust. Bvecre ¢ JIMLIOM 11 onn
3alUIM B Mara3uH, CTaJIM yTPoXKaTh IHCTO-
neroM nponasuy — JIMILY 5, nocne wero,
oOOpOB €€ CONpPOTHBIICHHUE, MPHUBA3AIN
ee K TpyOe, 3a0panu JEHbIM W3 KacChl
W LM K BBIXOAY M3 Mara3uHa. Bropouem,
IIPH BBIXO/IC OHH CTOJIKHYJIHChH C JIIOIbMH,
KOTOpbIe 3axoauiu B Marazu — JIMLIO 4,
JIMO 9 u JIMIO 10. Dt monu meita-
muck octaHoBuTh JIMIO 2 u JIMIIO 11.
JIMLIO 2 BBICTPEIIUI B TOJIOBY
JIMILY 4 u y6exan. JIMIO 4 6wt mpo-
OTIEpHpPOBaH U CO BPEMEHEM BBI3IOPO-
Ben. Kak cnemyer w3 mpuroBopa cyna,
¢axr cosepurernst JIMIIOM_2 BbicTpe-
na B ronosy JIMIY 4 nonrBeprknaercs
CIICIYIOLIMMH  JIOKa3aTeJIbCTBAMU: I10Ka-
3anusMu  npomasua JIMIIA 5, mokaza-
HUAMH JIBYX JpPYTMX JIFOCH, KOTOpbIe
Bmecte ¢ JIMIIOM 4 npunuim B Mara-
sun — JIMIA 9 u JIMIA 10, nportoko-
JIOM TPEIbsBICHUS JHIA K OIO3HAHMIO,
coracHo kotopomy JIMIIO 5, JIMLO 9,
JMIIO 10 wn JIMLO 4  omo3Hamm
JIMLIO 2, mpoToKoIOM TPOBEACHUS CIIEA-
CTBEHHOTO IKCHEPHMEHTA M TIOKa3aHUSIMH
camoro oOBHHsIEMOTO [2].

BakHO OTMETHTB, YTO JOCTOBEPHOCTD
JI0Ka3aTeIbCTBA HE MOXKET OBITh YCTaHOB-
JIeHa Ha OCHOBAaHMH KaKOrO-TO OJHOTO
nokaszarenbcTBa. Clenyer COmIacUThCS
¢ B.B. Bannspuykom, KOTOpBIH cuMTa-
€T, YTO HEeJOCTOBEPHOCTH JOKAa3aTeIILCTB
MOXKET OBITh KOHCTaTHpPOBaHA TOJBKO Ha
OCHOBAaHHUH KaKOi-HUOYJb COBOKYITHOCTH
coOpaHHBIX JoKa3aTenscTB [3, c. 284],
C TOH OTOBOPKOH, YTO YCTaHOBJIECHHUE HE
TOJBKO HEIOCTOBEPHOCTH TpeOyeT COBO-
KYITHOCTH JI0Ka3aTelbCTB, HO ¥ JOCTO-
BepHocTH Toxe. CrouT mnomuepxarh
u B.II. I'MbIpKO, KOTOpBI OTMEYAET, YTO
«JJOCTOBEPHOCTh (HEAOCTOBEPHOCTH) KaK
XapaKTepUCTUKa TPOLECCYabHBIX JIOKa-
3aTeNbCTB HE MOXKET TPAaKTOBAaThCA Kak
KOHCTaHTa, BEAb OHA MEHSETCS B 3aBU-
CHMOCTH OT €€ OIIEHKH B COBOKYITHOCTH
C IpyTUMH J0Ka3aTeJbCTBaMu» [4, c. 24],
n JI.b. CepreeBy — B TOM, 9TO «IOCTO-
BEPHOCThH JJOKA3aTEIbCTBA OKOHYATEIHHO
orpenensercss CyObeKTOM JOKa3bIBaHHS
Ha MOMEHT 3aBEpIICHHUS €ro JI0Ka3arellb-
CTBEHHOH JearenbHOcTH. Eciu peus uner
0 cienoBarene, HPOKYpope, OCYyLIecT-
BIISIIOILEM TIPOLECCYaTbHOE PYKOBOJICTBO
pacciejoBaHHEM, TO  JIOCTOBEPHOCTb
JIOKa3aTesIbCTB JIOJDKHA OBITh yCTaHOBIIE-
Ha MU HAa MOMEHT OKOHYAaHHMS A0CYHeO-
HOTO PacCiIeA0BaHNUs, CYJOM — HA MOMEHT
BBIHECEHHS CyIeOHOTO peIIeHHs — IPHUTO-
Bopa» [5, c. 93].

[lonumanme TOrO, YTO BBIBOA O
JIOCTOBEPHOCTH JIOKA3aTeNbCTB HEBO3-
MOXXKEH 0e3 HajaM4us OnpelereHHON
COBOKYITHOCTH  JIOKa3aTeJbCTB, CTaBUT
nepes HaMH CIIeAyOUi BOIIPOC — KaKon
UMEHHO JIOJDKHA OBITh 3Ta COBOKYI-
HOCTh? JlOKa3aTenbCTBO HE JIOKA3bIBACT
BCEX 00CTOSTENBCTB MpeIMeTa JJ0Ka3bIBa-
HUSI, CIIE€AOBATENIBLHO, BCS COBOKYIHOCTD
JI0Ka3aTeIbCTB, COOPAHHBIX B YTOJIOBHOM
MIPOM3BOJCTBE, 3/1eCh He HykHa. Kaxkas
JK€ COBOKYNTHOCTh HY)KHa — 3aBHCHUT OT
00CTOATENBECTBA, KOTOPOE JIOKAa3hIBACTCS.
OpHako B JIIOOOM Ciydae 3Ta COBOKYII-
HOCTb JOJDKHA KacaTbCsl OJHOTO M TOTO
ke Qakra, o yem mmcan [.M. Pesnmk
[6, c. 11]. CoBOKYIHOCTh JOKa3aTENIbCTB
JOJDKHA OBITH JOCTAaTOYHOM JUIsf TOTO,
4T0o0BI chopMHpOBaTh y CyObEKTa JOKa-
3bIBaHMS YOEKACHHS BHE pa3yMHOTO
COMHEHUS B TOM, KaKH€ U3 JOKA3aTeNbCTB,
COOpaHHBIX B MOATBEPXKJICHUE WU OIIPO-
BEPXKEHHE ITOTO 0OCTOSATENHCTBA, JOCTO-
BEpHBIE, a Kakne — HeT. Hakoruienne 3Ha-
HUH O TeX ke 00CTOATENLCTBAX, KOTOPHIE
MOATBEPXKIAIOT WIJIM OIPOBEPTAIOT IIPO-
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BEpsAEMOE JI0KA3aTeNIbCTBO, HPOUCXOAUT
IIyTeM COOMpAHUS, MPOBEPKU M OLEHKH
JIOKa3aTenbCeTB. 3ajada cyObekra JloKa-
3bIBaHMS — cOOpaTh U MPOBEPUTH TAKYIO
COBOKYITHOCTb JIOKA3aTebCTB, KOTOpast
MIO3BOJIUT CJIETIaTh BBIBOJ O TOM, KaKOe
JIOKA3aTeNbCTBO M3 STOH COBOKYITHOCTH
SIBISIETCS] TOCTOBEPHBIM, A KAKOE HET.
Baxno u TO, Wro HemomycTHMoe
JOKa3aTeIbCTBO HAa JOCTOBEPHOCTH HE
nposepsiercsa. H.M. Kunaunc ormedan, yro
OIIEHKa JIOCTOBEPHOCTH [OKAa3aTeIbCTBa
JEIUTCS Ha JABa BUJA: T4, YTO CBs3aHA
C COONIONEHUEM IIPaBHI AOMYCTUMOCTH
(u3-3a HecoONIONEHUs NPaBHJ JOIYCTH-
MOCTH JI0Ka3aTeIbCcTBa 000CHOBAHHO CTa-
BUTCS T10]] COMHEHHE €r0 JOCTOBEPHOCTB),
1 OLICHKA JOCTOBEPHOCTH JOKA3aTeNbCTB
B UX COBOKYIIHOCTH, TO €CTh HE 10 (op-
MaJbHBIM TPEOOBAHUSIM, a HA OCHOBAaHNUHI
BHYTPEHHETO YOEXKICHHS CyOBEKT IOKa-
3bIBaHMsl TPHXOAUT K BBIBOLY O HEJO-
CTOBEPHOCTH COJep KaHUs (PaKTUIECKUX
IaHHBIX [7, c. 86]. DTO yTBepKICHUE Tpe-
OyeT yTOUHEHMs: HEeAOIyCTHMOE JIOKa3a-
TEIILCTBO MOXKET OBITh KaK JI0CTOBEPHBIM,
TaK M HET, HO €ro JJOCTOBEPHOCTb HE MPo-
Bepsiercsi. Bo Bpemsi o0bIcka, IIPOBE/CH-
HOrO 0e3 MpeIBapUTENILHOTO CYaeOHOro
paspelieHusi, JCHCTBUTENBHO  MOIIH
OBITb U3BATHl HAPKOTHYECKHE CPENICTBA,
HO OHH SIBJISIFOTCSI HEAOITYCTUMBIMHU JIOKa-
3aTeNbCTBAMH, M UX IPOBEPKA SBISETCS
u3nuiHed. JlocToBepHOCTh HEOTHOCHUMO-
TO JOKa3aTelbCTBA HE MPOBEPSIETCS, TaK
9TO JI0Ka3aTeJIbCTBO HE COCTOMT B THOCE-
OJIOTMYECKOH CBA3U C OOCTOSTEIILCTBAMH,
KOTOpBIE UMEIOT 3HAYEHUE IS YTOJIOBHO-
IO IPOU3BOJICTBA, & JIOCTOBEPHOCTH HEJI0-
IIyCTUMOTO JI0Ka3aTeNbCTBa HE MpOBepsi-
eTcsi, MOTOMY YTO TaKoE J0Ka3aTesIbCTBO
HE MOXET OBITH MOJIOXKCHO B OCHOBY HHKa-
KOT0 IpoleccyanbHoro pemenus. I1paBel
JL.H. JloGotiko n A.A. baHdyk, KoTOpBIE
CUHUTAIOT, YTO «IIOCIIE OTIPEeNICHNS HEHO0-
IMyCTUMOCTH HCIIOJIb30BaHUS (paKTHde-
CKMX JJAHHBIX B Ka4deCTBE JI0Ka3aTelIbCTB
MOXKHO YK€ HE 3aHHMAaTbCsl MPOBEPKOH
U OLIEHKOH MX OTHOCHMOCTH, JOCTOBEp-
HOCTH W J0cTaToyHOCTHY [8, c. 184].
Btopoii acmekT mnpoBepkH A0OCTO-
BEPHOCTH JI0Ka3aTeJbCTB — BBIICHEHHUE
ux HajgexHoctd. O BaXHOCTH HPOBEp-
KM HaJeXKHOCTH (IOOPOTHOCTH, H0OPO-
KaueCTBEHHOCTH) MIPOIIECCYaTEHOTO
HCTOYHUKH Tcamu  A.A.  XMbIpoBa,
O®.H. ®arxkymma, C.M. CraxoBckasd,
B.M. Tepremmnuk u apyrue [9, c. 140—
141; 10, c. 12; 11, c. 50; 12, c. 294].
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IO.M. IpouieBoii yka3piBaJl Ha TO, 4TO
«IJOCTOBEPHOCTb T€X MM WHBIX (haKTH-
YeCKUX JaHHBIX B 3HAUMTENILHOW cTere-
HU 3aBUCHT OT JOOPOKaYeCTBEHHOCTH
HCTOYHHKA, U3 KOTOPOTO OHH IOJTYyYEHBD)
[13, c. 204]. Llensto mpoBepKU HAJEIKHO-
CTH TPOLECCYaTbHOTO HMCTOYHUKA SIBIISI-
eTcsl pelleHHe BOIpoca O CMOCOOHOCTH
moneit  (cBumeTens, I0J03PeBaeMoro,
00BUHIEMOTO, TTOTEPIIEBILETO, IKCIIEPTA),
BelIeH, JOKYMEHTOB OBITh HCTOYHHKOM
JIOCTOBEPHBIX JaHHBIX 00 0O0CTOSTEINb-
CTBaX YrOJIOBHOT'O IPOU3BOJICTBA.

B Tom ciyuae, ecnu mpoueccyalb-
HOE€ HCTOYHHK JOKa3aTesIbCTBA SBIISAETCS
HEHA/ISKHBIM, JaJIbHEHIIas HpoBepKa
U OLICHKA COZIEPIKaHMs 3TOTO J0Ka3aTellb-
cTBa BooOIIE He mpoucxoaut. He nmeer
3HAUCHHS, KAKNe UMEHHO MOKa3aHMs Jajl
CBHUIETENh, KOTOPHIM BOOOIIE HE ObLT Ha
MECTE€ TIPOWCIIECTBHS, KAaKOH WMEHHO
BBIBOJ CHETall JKCIEPT, HE HMEIOIHil
HEOOXOMMO KOMITETCHITIH, YTO HIMEHHO
COZIEPXKUTCA B TOAJEIBHOM JIOKyMEHTE
WIN KaK BBIIIIUT BELECTBEHHOE JIOKa-
3aTeNbCTBO, KOTOPOE HE OBIIO YIAKOBAHO
U COXPAHEHO JOKHBIM 00pa3oM.

CBuzerenb He SBISETCS HaJIE)KHBIM
B CICAYIOLIMX CIy4asX: a) B CHIIy CBOMX
(U3N0IOTHUECKUX OCOOCHHOCTEH, Bpe-
MEHH CYTOK, BPEMEHHM TOZa, XapakTepa
OCBEIICHUSI OH HE MOT OBITh OYEBUALIEM
COOBITHH, O KOTOPBHIX JaeT ITOKa3aHWUS,
0) Ha BpeMs CyIIECTBOBaHUS COOBITHIA, O
KOTOPBIX CBUJETENb JAeT IMOKa3aHUs, OH
BOOOIIIE HAXOUIICA B APYTOM MECTE.

[IpoummtocTpupyeM 3TO  NpHMe-
poM u3 cyneOHOW mMpakTHKH. YepTKOB-
ckuil paiionnbli cyn TepHomonbckoit
o0nactu paccMaTpuBan Jeio mo oOBH-
Henuto JIMLIA 1 B mpuYMHEHUHU Jer-
KUX TeJeCHbIX MNoBpexaeHuil. Ilorep-
nesumi  JIMIIO 2 yrBepxkman, dTO
JINIIO 1 m36mn ero B KOPHAOPE IMOI-
BaJIbHOTO ITOMEIIEHUS MHOTOKBAapTHP-
Horo noma. OOBUHSIEMBIH 3TO OTpHIAI.
Kak moreprieBmmii, Tak 1 0OBUHSIEMBIIT
YTBEpXKJaJu, 4YTO B I0JBajie ObUIO TEM-
HO, a coObiTHEe mpou3ouuio 4 Qespaist
okosio 19:30. Ceunerens JIMLO S noka-
3aJ], YTO «yCIbILAJ W3 TOABaja KpH-
KM, 3aIVISHYJl B IOJBal M YBUAEN, KaK
JINLO 1 cepxy 6un JIMIO_2». Bmpo-
4yeM, BO BpeMs IPOBEICHHS CIICACTBEH-
HOTO DJKCHEPUMEHTa O0Ka3ajioch, YTO
JIMIIO 5 B TemMHOE BpeMs CYTOK U NPH
IJIOXOM OCBEIIEHHH HE MOT BHJETH, YTO
npoucxoaut B moxsaie. JIMIIO 1 6w
MpU3HaH HEBUHOBHBIM [ 14].

B koHTekcTe NpOBEpKH HAIEKHOCTU
CBHZETEJNISI CTOMT OOpaTUTh BHUMaHUE Ha
cT. 96 VIIK YkpauHsl, KOTOpasi Ha3bIBaeTCs
«BBIsICHEHHE JTOCTOBEPHOCTH IOKA3aHUI
cBUeTeNs. JleaTenbHOCTh 10 MPEeCTaB-
JICHUIO JIOKAa3aTeIbCTB B MOATBEPXKICHUE
HEHAJSKHOCTH  CBHUJCTENS  IMONydHia
Ha3BaHUE «IWCKPEIUTAlNs CBHUICTEIS».
M.C. TypKOT CUMTAET, 4TO «IHCKpeIuTa-
el B CyZeOHOM IIPOM3BOJICTBE SIBIISIETCSI
Ppe3yAbTaT IPOIeCCYaTbHON JIeITETbHOCTH
MIPEICTAaBUTEIIS OHOM M3 CTOPOH BO Bpe-
Ms JIOIpoca CBHIETENS, MOTEPIEBILETO,
9KCIIEpTa, BBI3BAHHOIO 110 XOjaTailcTBy
MIPOTHBOINOJIOKHOM ~ CTOPOHBI, KOTOpast
CBsI3aHa C MOJy4EHHEM U UCTIONb30BaHUEM
CBEJICHUH, MOAPBIBAIOIINX IOBEPHUE CyIa
(IPUCSDKHBIX) K MIPENOCTaBICHHOH JUIIOM
unpopmarmm» [15, c. 207]. OrnenbHble
CIOCOOBI  «ANCKPEUTAUN CBUACTEIISD)
npexycMoTpeHs! B 4. 2 ct. 96 VIIK Vkpa-
uHBl: «JlIs TOKa3pIBaHUS HETOCTOBEp-
HOCTH TIOKa3aHWI CBUJETENs CTOpPOHA
HMEET TPaBO NPEJOCTABUTH IOKA3aHMU,
JIOKyMEHTBI, TIOATBEPKJAIOINE €r0 PeIry-
TalMIO, B YaCTHOCTH, €TO OCY)KACHHE 3a
3aBEJOMO JIOXKHBIC IIOKa3aHWs, OOMaH,
MOIIEHHUYECTBO WM JIpyrue IeHCTBHS,
MOATBEP>KAAIOIIE HEUECTHOCTh CBUETE-
15y Kak Bunum, 3akoHO#aTeNnb NpIMEHSeT
KOHCTPYKLHIO «<...> IIOATBEPKIAIOLINE
€ro peryTanuio, B 9aCTHOCTH, €r0 OCYX-
nenue <...>». CIOBOCOYETaHHE «B YacT-
HOCTH» YKa3bIBaeT Ha TO, YTO IOHSTHE
«peryTanysi CBUIETENS» B IMOHUMaHUHK
cT. 96 YIIK YkpauHsb! KacaeTcs He TOJIBKO
(akra ocyxnenus ceunerens. boiee Toro,
B 4. 2 cT. 96 VIIK YkpauHbl HET UcuepIibl-
BAIOLIETO MEPEYHs] MPECTYIUICHUH, OCyX-
JIEHUE 3a KOTOpbIE TOATBEPKIACT HEUeCT-
HOCTh CBHIETENA. TaM cCKazaHo: «<...>
B YaCTHOCTH, €T0 OCYKJCHHUE 32 3aBEIOMO
JIOKHBIE MTOKA3aHUs, OOMaH, MOIICHHIYE-
CTBO WJIM ApyTHE AEHCTBUS, KOTOPbIE MO/~
TBEP)KIAIOT HEYECTHOCTD CBHICTEILSI».

Hrak, cormmacHo 4. 2 ct. 96 VYIIK
VKpauHbl, CTOPOHA IJISI TTOATBEPKACHUS
HEHAJIeKHOCTH CBHJETEINS MOXKET MPeso-
CTAaBUTb JOKa3aTeJIbCTBA: 1) OCYXKICHHS
CBUJIETENS 32 3aBEIOMO JIOXKHBIE MOKa3a-
HUS; 2) OCYXKACHHSI CBHICTEIS 32 0OMaH;
3) ocyxIeHus CBUIETENS 32 MOLICHHUYE-
CTBO; 4) OCYXJIECHUSI CBUACTENS 32 «APY-
rue AEUCTBHS, KOTOPHIE MOATBEPKAAIOT
HEYECTHOCTh CBHIETES»;, 5) Jpyrue
JTOKYMEHTBHI, TIOKa3aHHs, «IIOATBEPKIAI0-
M PeIyTalnio CBUACTEIS).

Y. 2 ct. 96 VIIK Ykpaunsl npoTHUBO-
peUYnT caMoi MpUpOJEe MPOBEPKH JTOCTO-

n J0JIKHa

BEPHOCTU  JI0KA3aTEeJIbCTB
obiTh uckimroueHa w3 YIIK  Vkpaussl.
Bo-nepBbIX, HCCIEIOBaHHE peIyTaluu
CBHJETENS HE HAXOAMUTCS B THOCEOJIOTH-

YECKOM CBSI3H C COICPKAHUEM ero MoKa-
3aHHH. YCTaHOBJICHHBIN (aKT OCYKICHUS
CBUJICTETIS 32 3aBEJOMO JIOXKHBIE TOKa-
3aHuss, 00MaH, MOIIEHHHUYECTBO, JPyTHE
JIeSTHUS HE JIOJDKCH OTICHUBAThCS KaK JIOKa-
3aTeNIbCTBO HETOCTOBEPHOCTH €ro ITOKa-
3aHHI. DTO OMNOKA — CYUTATh, YTO JIUIIO,
coJraBIlee OJHAXIBI, 32 YTO, HAPUMeED,
OBUIO OCYXKICHO 32 3aBEIOMO JIOXKHBIE
MoKaszaHusi, BpeT Bcerga. Jlaxke camblit
JOKUBBIN YENIOBEK B KaXKJOM KOHKPETHOM
Cllydae MOXET JIaBaTh KaK JOCTOBEpPHBIE,
Tak U HEIOCTOBEpHbIC MoKa3zaHus. Tem
0oJiee YTO BO BpeMsl JOMPOCa CBUICTENb
JTaeT HE OJHO TOKa3aHWe, HE OJHO JOKa-
3aTeNbCTBO, a IENyI0 CUCTEMY JOKa3a-
TeNbCcTB. M coBceM He 00s3aTeNbHO, UTO-
OBl Bce OHM OBUTH TOCTOBEPHBIE MIIH BCE
HEIOCTOBEPHBIE: HEKOTOPHIE ITOKa3aHMs
MOT'YT OBITh IOCTOBEPHBIMH, @ HEKOTOPHIE
HET. YIUBISET TakKe MPHUBS3Ka K (aKTy
ocyxzaenus ceuzetens. [lomyyaercs, 4To
€CJIM CBUJIETENh COBEPIIWI IPEeCTyILIe-
HUE B MPOILIOM, HO 10 KaKUM-TO IPUYH-
HaM He ObUT OCYIKJ/ICH, HAapUMep, TO mpe-
CTYIUICHHE TaK W He ObLIO PacKphITO, TO
€ro TMOKa3aHWs HaJ0 JODKHBIM 00pazoM
MPOBEPHUTH, & TOKA3aHHUS OCYKIECHHOTO
CBHUJICTEIIS] MOXKHO MTPHU3HATH HEJIOCTOBEP-
HBIMHU 0€3 KaKoi-1100 MPOBEPKH TOIHKO
MOTOMY, YTO CBHIETENb CYIUM. Takoit
MOAXO/] IPOTUBOPEUUT 3aKOHAM [TO3HAHHS
U 3/[paBOMY CMBICITY.

Bo-BTopbIX, HccienoBaHus POIILIOTO
JIMLA, B YTOJOBHOM IIPOHM3BOICTBE JaXke
HE SIBJISFOLIETOCS CTOPOHOM, HAapyIIIaeT ero
[PaBO Ha yBa)KEHUE JOCTOMHCTBA U YECTH,
npexycMoTpeHHoe B cT. 297 Ipaxnan-
CKOTO KOJieKca YKpauHbl. Kak mpaBuinHO
mucai C.B. ITo3ubimes: «CBUIETEND SIBIIS-
eTCs B CyA IUIS BBITIOJHEHHST OOIIECTBEH-
HOTO JIONTa; K HEMYy HYXXHO OTHOCHTBCS
C yBaXEHHEM, M30erasi BCEro, YTO MOXKET
ero oduaeTp win yHU3uTH» [16, c. 190].
W npeiicTBUTENBHO, CBUAETENh — JIMLO
HU B YeM HE BHHOBAaToe B Jieje, KOTOpOe
paccmarpuBaercs. CBUAETENIb HEBHHO-
BEH JTaKe B TOM, YTO JKH3HEHHbIE 00CTO-
SITENTbCTBA CIOKHUIUCH TaKUM 00pa3oM,
YTO OH CTaJ OYCBUALICM COOBITHI, UMe-
IOINX 3HA4YCHUE JUISI YTOJIOBHOTO TIPO-
n3BoacTBa. [loaTOMy CBHIETENIO HAIO
BCSIYECKH CIIOCOOCTBOBAaTh M ITOOIIPSTH
€ro, a He YHIKaTb. 3aKOH K€ JaeT IPaBo
coOMpaTh HETaTUBHYIO HH(POPMALHUIO O



CBHJETENle, U HE TOJBKO COOHMpaTh, HO
U MyOJIMYHO UCCIIENOBaTh M JIeNaTh MOKa-
3aTeNbHBIC BBIBOABI O TOM, YTO KaKHE-TO
MOCTYNKH 4YEJIOBEKa B MPOILIOM IETaloT
HEIOCTOBEPHBIMU JFOOBIE €r0 MMOKa3aHusI.
Takast mpakTHKa HE TOIBKO MPOTHBOPEUUT
3aKOHaM THOCEOJIOTUH, O YEM yKe CKa3aHO
Boime, HO u cT. 3 Koucrurymm Ykpaun-
HBI, TJIe HamcaHo: «YeoBek, ero >kKu3Hb
1 30pPOBbE, 9€CTh U JOCTONHCTBO, HETIPH-
KOCHOBEHHOCTb M 0€30I1aCHOCTh TpH3HAa-
I0TCs B YKpanHe HauBbICUIEH COLUAIbHOM
HeHHOCThIo». OOs3aHHOCTH Ccyna 3alliu-
IaTh CBUJIETEINCH OT 00K IbI IPEyCMOTpe-
Ha U B 4. 3 cT. 352 VIIK Vkpaunsl.

B-TpeTbux, HcceOBaHUE PeITyTaIlud
JHULA A7 TPOBEPKH TOCTOBEPHOCTH €ro
MOKa3aHUI B KOHTHHEHTAILHOM IPOLIECCce
SIBIISICTCS IPABOBBIM HHCTUTYTOM TIPOIILIO-
TO, KOTOPBHIM BBIPAKAICS B TaKUX CIEA-
CTBCHHBIX JICHCTBUSIX, KaK «IIOBAJIHHBIN
OOBICK» ¥ «JIO3HaHHE dYepe3 OKOJBHBIX
mrozeit». [1oBabHBIA OOBICK MPUMEHSIICS
Ha TeppuTopuu Poccuiickoil ummepuu 10
cyne6Hoit pedopmbl 1864 1. 1 3akmoyancst
B OIPOCE YKUTEJNEH OKpyTa 0 YKU3HH U TTOBe-
nenue nopo3peBaeMoro. [locie pedopmbt
1864 1. 5TO ClENCTBEHHOE NEUCTBUE OBLIO
3aMEHEHO [O3HAHHEM uYepe3 OKOJIbHBIX
JIOfEH, MMEIOIIUM TaKyIO0 XK€ IIPAaBOBYIO
MPUPOY, HO OTIMYABIIMMCS TIO TpOIIe-
nype. M.M. Po3un nucan: «B noznanun
gepe3 OKOJBHBIX JIIONIeH TOHNMaeTcs coop
JTAHHBIX O 3aHATHSX, CBS3U U 00pase XKu3-
HU 00BHHSEMOTO 1 3HAOIIHNX €70 MECTHBIX
xurenei» [17, c. 436].

BouiBoasbl. [IpoBepka mokaszarenbcTBa
B YacTH €ro JOCTOBEPHOCTH HMMEET IBa
acnekTa. [lepBrili — HaKOIUIEHUE 3HAHUI
0 TeX JKe 00CTOSITENLCTBAX, KOTOPBIE MO~
TBEPXKIAeT WM OMPOBEpraeT MpoBepsie-
MO€ JJOKa3aTelIbCTBO, TO €CTh IpPOBEpKa
(hakTHYECKUX JaHHBIX, BTOPOU — TIPOBEP-
Ka HaJEeKHOCTH (ToOpoTHOCTH, TOOPO-
KaueCTBEHHOCTH) TIPOIIECCYaTEHOTO
HNCTOYHMKA. VYKa3aHHBIE [Ba acleKTa
MIPEUMYIIECTBEHHO PEaTH3yIOTCs CYIOM
U JPYTHMH CyObEeKTaMH JOKa3bIBaHHS
OJTHOBPEMEHHO: «IIapauIebHO» TPOUC-
XOJUT KaK HAKOIUICHHWE 3HAHUI O TeX Ke
00CTOSATENBCTBAX, KOTOPBIE MOATBEPIK/Ia-
€T WIH OMpPOBEepraer MmpoBepsieMoe J0Ka-
3aTeNbCTBO, TAaK M MPOBEPKA HAJICKHOCTH
MIPOIECCYaIbHOTO HCTOYHMKA. BrIBOm o
JIOCTOBEPHOCTH JOKA3aTeNbCTBa TpedyeT
COBOKYITHOCTH JOKa3aTeJIbCTB, OTHOCS-
IIUXCS K OMHOMY U TOMY ke (haKTy, TocTa-
TOYHOH JUIS TOTO, YTOOBI C(HOPMUPOBATH
y cyObekTa JToKa3bIBaHUs yOeKaeHNe BHE

pPa3syMHOIO COMHEHHMsS B TOM, Kakue W3
JI0Ka3aTesIbCTB, COOPAHHBIX B MOATBEPIK-
JICHUE WIN ONpOBEpXKeHHe 3Toro (axra,
JOCTOBEpHBIE, a Kakue — HeT. L{enbro mpo-
BEpKH HAJEKHOCTH IPOLECCYaNTbHOTO
WCTOYHMKA SIBJISETCS PELICHHE BOIPOCa
0 CIOCOOHOCTH JTonie#t (CBUAETENs, TOI0-
3peBacMoOro, OOBHMHIEMOIO, IOTEPIIEB-
IEro, SKCIepTa), Belied, JTOKYMEHTOB
OBbITh HCTOYHHKOM JIOCTOBEPHBIX JAHHBIX
00 00CTOsITENHCTBAX YIOJOBHOTO IIPO-
n3BozncTBa. Y. 2 cr. 96 YIIK Vkpaunst
HPOTHBOPEYUT CaMOW MPHUPOJIE IPOBEPKU
JIOCTOBEPHOCTH JI0Ka3aTeNbCTB U JOJIK-
Ha ObITh uckirodeHa u3 YIIK Vkpaunsl.
HccnenoBanue pernyTanuu CBUIETENS HE
HAXOIMUTCS B THOCEOJOTHYECKOM CBS3U
C CONEp)KaHUEM €ro IOKa3aHWH U Hapy-
IaeT €ro MpaBO Ha YBaKCHHE JOCTOUH-
CTBA U YECTH.
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