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INSTITUTIA POSESIUNII CA STARE DE FAPT IN VERSIUNEA CODULUI
CIVIL MOLDAV DE DUPA 1 MARTIE 2019

Grigore ARDELEAN
doctor in drept, Academia ,,Stefan cel Mare” a MAI Republica Moldova
Andrian CRETU
doctor in drept, Academia ,,Stefan cel Mare” a MAI Republica Moldova

Dezvoltarea acceleratd din ultimul timp, inregistrata in sfera tuturor domeniilor vietii, nu putea sa aiba loc fara a deter-
mina si evolutia in sensul modernizarii dreptului, aceasta realitate fiind specifica si dreptului civil.

Dupa modificare si revizuirea conceptelor care, pand la 1 martie 1019, fundamentau multe institutii ale dreptului civil,
de o dezvoltare esentiala a beneficiat si institutia posesiunii ca stare de fapt, fiind completat compartimentul ce o reglementa
cu multe norme si subinstitutii noi.

Cuvinte-cheie: poseie, propritate, bun, patrimoniu, stapdnire, actiune posesorie.

THE INSTITUTION OF POSSESSION AS A STATE OF FACT IN THE VERSION OF THE MOLDAYV CIVIL
CODE AFTER 1 MARCH 2019

Grigore ARDELEAN
doctor of law, Academy ,,Stefan cel Mare” of the Republic of Moldova
Andrian CRETU
doctor of law, Academy ,,Stefan cel Mare” of the Republic of Moldova

The accelerated development of the last time, registered in all spheres of life, could not take place without also deter-
mining the evolution in the sense of modernizing the law, this reality being specific to the civil law. After modifying and
revising the concepts that, until March 1, 1019, many civil law institutions were based, an essential development benefited
also the institution of possession as a matter of fact, being completed the compartment that regulated it with many new
norms and sub-institutions.

Keywords: possession, property, patrimony, possession, possessory action.

Introducere. Institutia po-
sesiunii ca stare de fapt se
naste din necesitatile practice de
candva, actuale si acum, unde cel
care stdpanea efectiv un teren, desi
nu era proprietarul lui, in procesul
prelucrarii si tragerii foloaselor
din el, trebuia sa beneficieze de o
protectie posibila de exercitat per-
sonal, in mod direct, fara a apela
la ajutorul proprietarului, precum
sd poata justifica trecerea in pro-
prietatea sa a fructelor generate de
bunul altuia. De fapt, aceasta se
intampla 1n conditiile 1n care statul
roman pastra plenitudinea preroga-
tivelor dreptului de proprietate asu-
pra acestor terenuri putand dispune
revocarea unilaterala n orice mo-
ment al folosintei acordata patrici-
enilor [6, p. 13-14]. In acelasi timp,
beneficiarii dreptului de folosinta
asupra terenurilor statului, avand
dreptul concesionarii lor catre alte

persoane, intampinau dificultati in
procesul reintoarcerii posesiei asu-
pra lor, odata ce nu puteau demon-
stra un drept de revendicare atata
timp, cdt nu erau proprietarii lor,
fiind nevoiti sa apeleze, de fiecare
datd la forta coercitiva a statului.

In mprejurarile descrise apare
si nevoia de a reglementa cumva
aceasta stare de fapt a posesiei pen-
tru a putea, in primul rand, ripos-
ta de sine statator orice contestare
si rezistentd din partea celor ce au
doar interactiunea fizica cu bunul,
nefiind veritabili posesori (protectie
directd), iar in cel de-al doilea rand,
sd poatd intra in proprietatea tuturor
beneficiilor generate de acel bun,
inclusiv sd poata deveni proprieta-
rul lui dupa o anumita perioada de
timp (protectie indirecta).

Scopul articolului consta in in-
formarea publicului larg (studentii
facultatilor de drept, juristilor,

avocatilor, notarilor, celor ce in-
faptuiesc justitia, dar deoportiva si
a doctrinarilor preocupati de com-
partimentul ,,drepturi reale”), des-
pre noile norme cu care se compe-
leteaza institutia posesiunii ca stare
de fapt, in vigoare de la 1 martie
2019.

Metodele si materiale aplicate
in procesul studiului fac parte din
categoria celor mai diverse, fiind
utilizate metodele cele mai efici-
ente in materia cercetarii juridi-
ce, dintre care enumeram: metoda
analizei, metoda sintezei, metoda
deductiei, metoda sistemicd, me-
toda istoricd, metoda comparativa,
precum si metoda empirica.

Rezultate obtinute si discutii.
De-a lungul timpului, In procesul
manifestarii eforturilor din partea
doctrinei spre a oferi o perceptie
clara despre institutia posesiunii ca
stare de fapt, in literatura autohtona
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de specialitate, dar si 1n legislatia
statelor s-a format o diversitate
pronuntatd a notiunilor ce o defi-
nesc, dintre care le prezentam pe
cele mai relevante:

» puterea materiala pe care o
exercita o persoand asupra bunului,
dandu-i posibilitatea de a se com-
porta ca si cand ar fi adevaratul
proprietar al bunului [7, p.168];

» stapanirea de fapt a unui lu-
cru, care din punctul de vedere al
comportarii posesorului, apare ca
fiind manifestarea exteriorizata a
unui drept real [8, p. 234];

» stare de fapt care consta
in exercitarea voitd a stapanirii
materiale a unui lucru si care, in
conditiile legii, produce anumite
efecte juridice [5, p. 24];

» exercitarea in fapt a prero-
gativelor dreptului de proprietate
asupra unui bun de catre persoana
care il stapaneste si care se com-
porta ca un proprietar [3];

In pofida multitudinii notiunilor
ce definesc institutia posesiunii ca
stare de fapt, nu se cunoaste din
care motive Codul civil al Repu-
blicii Moldova, in vechea redactie,
dar si in cea actuala, evita sa consa-
cre o notiune posesiei faptice.

Obiectul posesiei. Cu toate ca
reglementdrile actuale, in vigoare
de la 1 martie 2019 se refera expres
la natura obiectului posedarii, aces-
ta fiind bunul sau dreptul, conceptul
ce sta la baza noilor reglementari
ramane acelasi — consfintirea juri-
dica a posesiei de fapt, referindu-
se la posesia bunului, deopotriva la
posesia unui drept real. Or, potrivit
art. 428 alin. 2 din CC, se conside-
ra posesor al dreptului persoana
care a inceput sa-l exercite ca un
titular. Disporzitiile privind posesia
se aplicad in mod corespunzdtor po-
sesiei drepturilor. Pe aceeasi unda a
reglementdrilor aratate, se instalea-
za i normele ce indica asupra fap-
tului ca este posesor de drept, per-
soana ce detine calitatea de titular
al unui drept real limitat, in calitate
de locatar, comodatar sau copro-
prietar, 1n privinta cotelor-parti ale

celorlalti coproprietari, precum si
in alte cazuri cand exercita posesia
cu intentia de a actiona astfel 1n in-
teresul sdu, In baza unui anumit ra-
port juridic cu posesorul sub nume
de proprietar prin care posesorul de
drept limitat a dobandit dreptul sa
posede bunul (art. 484 alin. 3 lit. a
din CC).

Deci, cu toate ca se pune in
discutie posesia dreptului, acesta
ramane obiectul unei posesiuni fap-
tice si nu trebuie de confundat cu
starea de drept a dreptului detinut
care constituie un atribut al drep-
tului de proprietate ce-i apartine
locatorului, comodantului, nudului
proprietar.

Acelasi concept poate fi identi-
ficat si la baza reglementarii obiec-
tului posesiunii ca stare de fapt si
de catre alte state. Spre exemplu,
Codul civil francez, in art. 2255,
stipuleaza ca ,,posesia consta in a
detine sau a beneficia de un lucru
sau de un drept ce poate fi exercitat
de noi ingine sau de alte persoane
in numele nostru. Aceeasi situatie
se identifica si in continutul Codul
civil Roman din 1864 art. (1846
alin. 2), unde se mentiona ca ,,po-
sesia este detinerea unui lucru sau
folosirea de un drept, exercitarea,
una sau alta, de noi Insine sau de
altul in numele nostru”.

Intr-adevir, in sensul legislatiei
civil nici nu pot sta altfel lucrurile,
pentru cd atunci cand esti posesor
de fapt al unui bun, in mod firesc,
esti si posesor al unui drept patri-
monial atata timp, cat bunul este
perceput peste limita lucrului ca-
re-1 formeaza, cea de-a doua parte
a sa formand-o dreptul patrimonial
(a se vedea notiunea de bun data la
art. 455 alin. 1 CC).

Originea institutiei posesiei ca
stare de fapt. Pornind in cdutarea
originii institutiei posesiei ca stare
de fapt, o gdsim, unde 1n altd par-
te daca nu 1n vechiul drept roman,
unde posesia era Tmpartitd in doua
categorii: posesie  propriu-zisa
(possessio corporis), aplicata doar
fata de bunurile corporale si quasi-
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posesiunea (possessio iuris), adica
posedarea unui drept exercitat de
catre o persoand nemijlocit sau prin
intermediul unei alte persoane [9,
p. 292].

Scopul si utilitatea reglemen-
tarii institutiei posesiunii ca stare
de fapt, sub aspectul protectiei in-
tereselor posesorului poate fi divi-
zat n:

= protectia directd a posesiunii
de fapt asupra bunului prin autoa-
parare (art. 492 CC), precum si prin
intermediul actiunilor posesorii re-
glementate la art. 493, 494 CC. De
altfel, scopul enuntat se regaseste
si in fundamentul reglementarilor
actuale, potrivit carora persoana ce
poseda un bun ce constituie propri-
etatea altuia, poate actiona nemij-
locit in vederea apardrii posesiei
sale avand la dispozitie normele
ce reglementeaza institutia auto-
apararii, in cazul tentativei de a fi
deposedat, normele ce consacra
dreptul la actiune in complangere
in cazul tulburarii posesiei, precum
si normele ce dau dreptul la actiune
in reintegrare in cazul deposedarii
posesorului;

= protectia indirectd ce ofera
posesorului de buna-credintd posi-
bilitatea sd beneficieze de efectele
posesiunii (dobandirea dreptului de
proprietate asupra bunului posedat
— ocupatiune, uzucapiune, precum
si dobandirea dreptului de propri-
etate asupra fructelor generate de
bunul sau dreptul posedat asupra
bunului altuia) [4, p. 17].

Este rational si firesc faptul ca
la baza oricaror reglementari in
procesul formularii, predestina-
rii si anticiparii efectelor sale, din
multitudinea opiniilor doctrinare
exprimate, se nasc teorii ce impart
in diferite tabere pe cei care urmea-
74 a le implementa prin reglemen-
tare. Este si cazul teoriilor ce au
stat la baza consfintirii juridice a
institutiei posesiei, acestea fiind:

Teorii ce  fundamenteazdi
institutia posesiei de fapt

Teoria obiectiva prin care se atri-
buie calitatea de posesor persoanei
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ce exercita stdpanirea asupra unui
bun, autor al respectivei teorii fiind
Rudolf von Thering. Potrivit teoriei
in cauza se considera posesor: uzu-
fructuarul, locatarul, arendasul, de-
pozitarul, transportatorul etc.

Teoria subiectiva considera ca
fiind posesor persoana ce stadpaneste
un bun cu intentia de a-1 avea pen-
tru sine, comportandu-se fata de el
ca un adevarat proprietar, autorul
ei fiind Charles Savighy. Potri-
vit acesteia, se considerda posesor,
uzurpatorul (hotul), cel care poseda
bunul dobandit cu buna-credinta,
precum si cel care exercita posesia
necesard (utild). Toti ceilalti sunt
considerati detentori precari (ex:
vanzatorul, soferul, care poseda
pentru proprietar, de asemenea,
locatarul sau arendasul cu toate ca
folosesc bunul pentru ei, acestia il
poseda pentru proprietar).

La care dintre aceste teorii a
aderat legiuitorul Republicii Mol-
dova in procesul de reglementa-
re?

Cu toate ca din continutul celei
dintai norme prin care se reglemen-
teaza institutia posesiunii ca stare
de fapt (art. 482 alin. 1 CC - po-
sesiunea se dobdndeste prin exer-
citarea voita a stapdnirii de fapt
a bunului), s-ar deduce elementul
intentional (animus), totusi atra-
gem atentia cd institutia posesiei in
legislatia noastra nu se fundamen-
teaza strict pe teoria subiectiva. De
ce?

In primul rand, exercitarea voita
se referd la felul consimtamantului
manifestat de posesor in momentul
intrarii in posesie si exercitarii ei si
nu la atitudinea psihica a persoanei
ce-1 poseda.

In al doilea rand, persoanele
enumerate la art. 484 alin. 3 (uzu-
fructuarii, locatarii, comodatarii)
nu detin calitatea de posesori in
virtutea intentiei lor de a se com-
porta exact ca un proprietar fatd
de aceste bunuri, cu atat mai mult,
intentiondnd a le avea pentru sine,
ci se limiteaza la scopul pentru care
au dobandit acest statut — folosirea

bunurilor. Deci lipseste elementul
intentional, chiar daca legiuitorul
a straduit sd accentueze in art. 484
alin. 3 lit. a) cd ei exercita posesia
cu intentia de a actiona in intere-
sul lor, deoarece acestia exerci-
td posesia pentru altul, pentru ei
exercitand doar folosinta in scopul
obtinerii foloaselor pentru care s-au
si angajat 1n acel raport juridic. Or,
lor legiuitorul le-a atribuit calitatea
de posesori, ce e drept, posesori de
drept limitat care ar exercita o altfel
de posesie, o posesie a dreptului de
a poseda bunul altuia, prin urma-
re, oricum elementul posesiei se
identifica in raport cu bunul, fiind
unul material (corpus), iar posesi-
unea se rezuma in tot cazul (dupa
ambele teorii) la considerentul sta-
panirii materiale si nu intentionale
a bunului. Respectiv, persoanele
avute in discutie nu detin bunul cu
intentia de a-1 avea pentru sine, asa
cum cere teoria subiectiva, fiind
congtienti de la nceput de natura
stapanirii pe care o exercita, iar cu
toate ca detin un drept de a poseda,
acesta nu este un drept real.

Observam, deci, ca la elabora-
rea noilor reglementari, legiuitorul
s-a detagat de la considerarea stric-
ta a acestor doua teorii n parte, in
sensul acceptarii doar a uneia din
ea, preferand a le aplica in mod
combinat, acceptand posesia sub
nume de proprietar (parte a teori-
ei subiective) de rdnd cu posesia
de drept limitat (parte a teoriei
obiective), decat sa renunte defi-
nitiv la teoria obiectivd promova-
ta 1n redactia anterioard. De fapt,
nici nu se putea de procedat altfel,
deoarece constructia institutiei po-
sesiunii dupa teoria obiectiva este
incompatibila cu cea a uzucapiunii,
in special, cea extratabulara unde
elementul este determinat pentru
valabilitatea posesiei necesare.

In actuala versiune a Codului ci-
vil, pentru o mai buna flexibilitate a
relatiilor civile ce implica exercita-
rea posesiunii de fapt, legiuitorul a
decis, ca in functie de anumite im-
prejurari, posesiunea sa se exercite
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diferit. Din acest considerent, noua
modalitate de reglementare permi-
te identificarea diferitelor categorii
ale posesiei care pot fi divizate in
functie de mai multe criterii, cum
arfi [4, p. 19]:

1. In functie de obiectul asu-
pra cdruia se exercitd posesia:

a. posesia bunului

b. posesia dreptului

Aceastd diviziune a obiectu-
lui posesiei poate fi desprinsa din
continutul art. 482 alin. 1 si 2 CC,
potrivit caruia:

- posesiunea se dobandeste
prin exercitarea voitd a stapanirii
de fapt a bunului;

- se considera posesor al drep-
tului persoana care a inceput sa-I
exercite ca un titular.

Dispozitiile privind posesia se
aplica in mod corespunzator pose-
siei drepturilor.

1. In functie de comporta-
mentul §i intentia manifestatd de
posesor fati de bunul posedat, dis-
tingem intre:

a. posesia sub nume de pro-
prietar — este posesor sub nume de
proprietar persoana care exercita
posesia asupra bunului cu intentia
de a se comporta cu el ca un pro-
prietar (ex. posesorul unui bun do-
bandit prin ocupatiune, dobandit cu
buna-credintd sau exercitat pentru
uzucapiune, hotul, chiar de este un
posesor de rea-credintd);

b. posesia de drept limitat -
este posesor de drept limitat per-
soana care exercitd posesia asupra
bunului:

» in calitate de titular al unui
drept real limitat (uzufructuar, su-
perficiar etc.), in calitate de loca-
tar, comodatar sau coproprietar, in
privinta cotelor-parti ale celorlalti
coproprietari, precum si in alte
cazuri cand exercitd posesia cu
intentia de a actiona astfel in inte-
resul sdu, In baza unui anumit ra-
port juridic cu posesorul sub nume
de proprietar prin care posesorul de
drept limitat a dobandit dreptul sa
posede bunul; sau

» in calitate de antreprenor,
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transportator, depozitar, precum si
in alte cazuri cand exercitd pose-
sia cu intentia de a actiona astfel la
indicatia posesorului sub nume de
proprietar, in baza unui anumit ra-
port juridic cu posesorul sub nume
de proprietar prin care posesorul de
drept limitat are dreptul de a retine
bunul pana cand cheltuielile sau
costurile aferente posesiei nu au
fost achitate de catre posesorul sub
nume de proprietar.

Aceleasi reguli se aplica iTn mod
corespunzator atunci cand un alt
posesor de drept limitat exercita
posesia in baza unui anumit raport
juridic cu posesorul de drept limi-
tat.

2. In functie de subiectul care
exercitd stapdnirea de fapt asupra
bunului in calitate de posesor, de-
osebim:

a. posesiunea nemijlocita -
este nemijlocitd posesia atunci
cand stapanirea de fapt este exerci-
tata de catre posesorul personal sau
prin prepusul sau. Potrivit art. 485
alin. 1 CC, este prepus, in scopul
exercitarii posesiei, persoana:

» care exercita stiapanirea de
fapt nemijlocitda asupra bunului
in numele posesorului, neavand
intentia si fara a fi parte la raportul
juridic prevazut la art. 484 alin. (3);
sau

» cdreia posesorul 1i poate da
instructiuni obligatorii in legatura
cu stapanirea sau folosirea bunului
in interesul posesorului.

La categoria de prepus se poate
atribui, in special:

e salariatul posesorului sau per-
soana care exercitd o functie simi-
lara;

e persoana careia posesorul i-a
ingaduit stipanirea de fapt asupra
bunului din motive practice;

e persoana care accidental este
intr-o pozitie sd exercite, si exer-
citd, stdpanirea de fapt nemijlocita
asupra bunului pentru posesor.

b. posesiunea mijlocitd — con-
stituie situatia cand stapanirea, de
fapt, este exercitatd prin interme-
diul posesorului de drept limitat.

3. Dupa criteriul calitatii po-
sesorului raportati la efectele
juridice ale posesiunii, distingem
intre:

a. posesiunea de bunda-credinta
— este considerat posesor de buna-
credinta persoana care are un drept
de posesie sau care se poate consi-
dera indreptatitd sa posede n urma
unei examinari diligente, necesare
in raporturile civile, a temeiurilor
indreptatirii sale. Buna-credinta
este prezumatad. Posesia de buna-
credintd inceteaza, dacad se stinge
dreptul de posesie sau, dupa caz,
daca fata de posesor se Tnainteaza o
pretentie Intemeiata (art. 487 CC).

b. posesiunea de rea-credinta
— acea posesie dobandita de la un
posesor despre care se stie ca nu
are dreptul sa transmita bunul. Po-
sesiunea de rea-credintd nu produ-
ce efecte juridice.

4. In functie de legalitatea do-
béndirii posesiunii, deosebim:

a. posesiunea dobandita legal
— are loc in cazurile in care per-
soana intrd In posesia bunului sau
dreptului in baza unui just titlu (ex:
contract de locatiune, contract de
transport etc.- posesiune de drept
limitat) sau pe alte cai neinterzi-
se de lege (atunci cand persoana
se poate considera indreptdtitd sa
posede in urma unei examinari
diligente, necesare in raporturile
civile, a temeiurilor indreptatirii
sale — dobandire de buna-credinta
- atunci cand dobandesti un bun cu
titlu oneros de la o persoana despre
care nu cunosti ca nu avea dreptul
sa-1 instraineze).

b. posesiunea dobandita pe cai
ilegale — este acea stapanire fapti-
ca asupra bunului dobandita sau
mentinutd pe cale infractionala (ex:
sustragere, escrocherie etc.).

5. Dupa consecutivitatea exer-
citarii posesiunii, distingem:

a. posesiunea anterioard —
este acea posesiune exercitatd de
catre posesorul initial care este de
buna-credinta in raport cu ultimul
posesor si care da dreptul la actiune
in restituirea posesiunii. Poate avea
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calitate de posesor anterior atat po-
sesorul sub nume de proprietar, cat
si posesorul de drept limitat. Po-
trivit art. 495 alin. CC, posesorul
anterior este in drept sa ceara resti-
tuirea bunului de la persoana care
exercita stapanirea de fapt asupra
bunului, daca posesia anterioara
este preferatd in comparatie cu po-
sesia curenta a acestei persoane;

b. posesiunea curentd

Efectele juridice ale posesiunii

Institutia posesiunii ca stare
de fapt, a fost conceputa, prelu-
atd, dezvoltatd si promovata de
legislatiile majoritatii statelor lumii
in intentia de a garanta posesorilor
de buna-credinta anumite beneficii,
uneori, posesia valoreaza dovada
calitatii lor de proprietar, alteori se
pot Invrednici de fructele generate
de bunul pe care l-au posedat, iar in
unele cazuri, chiar pot deveni pro-
prietarii bunului posedat o anumita
perioada de timp. Observam, deci,
in cel din urma caz, ca beneficiul
de care se bucura posesorul (efect
pozitiv al posesiei), constituie in
acelasi timp, o sanctiune pentru
proprietarul bunului (efect negativ
al posesiei). Dupa cum se mai afir-
ma in doctrina internationald [10,
p. 101], in multe cazuri e posibil
ca proprietarul sa-si piarda propri-
etatea n favoarea bunei-credinte,
chiar si fara a fi la mijloc caracte-
ristica duratei in timp. Prin urma-
re, posesia ca stare de fapt poate
genera pentru unii subiecti efecte
pozitive, iar in acelasi timp, pentru
altii (proprietarii de bunuri), efecte
negative, fiind sanctionati indirect
pentru dezinteresul, neglijenta si
indiferenta manifestata fata de bu-
nurile lor. In acest caz, legiuitorul
nu poate raméne indiferent fata de
aceasta atitudine, fiind constient de
faptul cd fiecare bun isi meritd un
stapan, iar fructele produse de bun,
reclamd 1n permanentd culegerea
lor.

Deci, reiesind din scopul regle-
mentarii institutiei posesiunii, pu-
tem distinge trei categorii de efecte
sustinute juridic la care, iIn mod
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evident, ne vom referi doar sub as-
pectul lor pozitiv:

= posesiunea creeaza 0
prezumtie de proprietate in favoa-
rea posesorului;

= posesorul de bund-credinta
dobandeste in proprietate fructele
bunului posedat;

= posesiunea duce la dobandirea
dreptului de proprietate asupra bu-
nului posedat.

Cdile de aparare a posesiunii

in subiectul de fati ne vom
referi la caile judiciare si cele ex-
trajudiciare (care nu se regaseau
in varianta anterioard a Codului
civil) de aparare a posesiunii (au-
toapararea), pornind de la dreptul
persoanei de a alege din multitudi-
nea metodelor (cailor) de aparare a
drepturilor civile.

Autoapararea

De obicei, temeiul recurgerii la
apararea unui drept subiectiv civil
pe cale judiciara este incalcarea
acestui drept pe orice cale — art. 15
alin. 1 CC (deposedarea de un bun,
tulburarea dreptului de a exercita
posesia asupra bunurilor ce apartin
persoanei, cauzarea unui prejudiciu
etc.) Insd atunci cand existd o ten-
tativa de a se incalca un drept real
in prezenta titularului sau, legea
ii ofera posibilitatea de a actiona
personal in scopul preintampinarii
acestei faradelegi (autoapararea).

Pana a trece la detalii, amintim
ca in redactia Codului civil de pana
la 1 martie 2019 nu era reglemen-
tatd separat institutia autoapararii
ca mijloc de aparare a posesiunii
de fapt.

Actualmente, potrivit
dispozitiilor art. 492 din CC, pose-
sorul sau un tert poate recurge la
autoapdarare Impotriva persoanei
care deposedeaza ilegal de bun
posesorul, care in alt mod tulbura
ilegal posesia sau a carei fapta de
deposedare ilegala sau tulburare
ilegala este iminenta.

Mijloacele de autoaparare se
limiteazd la masuri imediate si
proportionale necesare pentru re-
cuperarea bunului sau incetarea ori

prevenirea deposedarii sau tulbu-
rarii, precum si pentru inlaturarea
uzurpatorului din bunul imobil.
Cu respectarea dispozitiilor legale
mentionate, autoapdrarea poate fi
directionatd impotriva posesorului
mijlocit sub nume de proprietar
care deposedeaza ilegal posesorul
de drept limitat sau i tulburd ile-
gal posesia, incalcand conditiile
raportului juridic dintre ei. Aceas-
ta regula se aplicd si posesorului
mijlocit de drept limitat care de-
posedeaza ilegal sau tulburd ilegal
posesia unui alt posesor de drept
limitat. Daca o persoand, in exerci-
tarea dreptului de autoaparare, cau-
zeaza un prejudiciu persoanei care
deposedeaza ilegal sau care tulbu-
ra ilegal posesia, se aplica in mod
corespunzator dispozitiile privind
legitima apdrare (art. 2001 CC),
extrema necesitate (art. 2002 CC)
sau, dupa caz, gestiunea de afaceri
fara mandat (1972 CC).

Apdrarea posesiunii pe calea
actiunii in justitie

Temeiurile
actiunilor in justitie

In cazul in care posesorul este
deposedat, acesta are la dispozitie
doua cai pe care poate actiona In
apararea posesiei sale, ambele
garantate de lege: sau recurge la
actiuni de autoaparare, evident,
atunci cand existd conditia de
iminenta a deposedarii, respectand
si anumite limite (masurile sa fie
imediate si proportionale cu peri-
colul sesizat) ori recurge la actiune
in justitie. In acest ultim caz, po-
sesorul poate invoca de partea sa
temeiul de la art. 491 alin. 1 al Co-
dului civil, potrivit caruia, persoa-
na care deposedeazda posesorul sau
Ii tulbura posesia se considera ca
actioneaza ilegal, daca actioneaza
fara consimtamdntul posesorului,
iar deposedarea sau tulburarea nu
este permisd de lege.

Felurile actiunilor posesorii

Actiunea in reintegrare

Actiunea in reintegrare este o
actiune civilad prin care persoana
deposedatd de un bun poate cere

declangarii
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restituirea posesiunii asupra bunu-
lui respectiv.

Potrivit dispozitiilor art. 493
CC, 1n cazul in care o persoana de-
posedeaza ilegal posesorul, aces-
ta, sub sanctiunea decaderii!, in
termen de 1 an, este in drept sa ii
ceara restituirea bunului, indife-
rent care dintre ei are dreptul de
posesie sau are o posesie preferata.
Termenul de 1 an incepe s curga
de la data deposedarii. Restituirea
poate, de asemenea, sa fie ceruta de
la posesorul mijlocit sub nume de
proprietar care a deposedat ilegal
posesorul de drept limitat, incal-
cand conditiile raportului juridic
dintre ei. Aceastd regula se aplica
si posesorului de drept limitat care
a deposedat ilegal un alt posesor de
drept limitat. Dreptul de a cere re-
stituirea este exclus, daca persoana
care intentioneaza sa il exercite a
deposedat ilegal un alt posesor de
drept limitat. Restituirea poate, de
asemenea, sa fie ceruta de la tertul
care, la momentul dobandirii pose-
siei, cunostea ca posesorul a fost
deposedat ilegal de catre alta per-
soana.

Conditiile admiterii actiunii in
reintegrare

= posesorul trebuie sa fie de
buna-credinta;

= deposedarea a avut loc ilegal;

= actiunea trebuie sa fie Tnainta-
td in decurs de 1 an.

Actiunea in compldngere

Actiunea in complangere este
un alt mijloc de aparare a posesi-
unii de fapt ce confera posesorului
dreptul de a cere incetarea tulbura-
rii in exercitarea posesiunii. Tul-
burarea poate fi de fapt si de drept.
Deci, potrivit legii (art. 494 alin. 1
CC), daca o persoana tulbura ilegal
posesia bunului sau daca tulburarea
ilegald ori deposedarea ilegala este
iminenta, posesorul, sub sanctiunea

! Dacd din lege sau din conventia
partilor nu rezulta in mod neindoielnic ca
un anumit termen este de prescriptie ex-
tinctiva, termenul se considera de decadere.
Neexercitarea dreptului subiectiv induntrul
termenului de decadere stabilit atrage stin-
gerea (art. 409 alin. 2 si 5 din Codul civil).
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decaderii, in termen de 1 an, are
dreptul la aparare. Termenul de 1
an Incepe sa curga din momentul n
care incepe tulburarea sau, in caz
de tulburare repetata, din momen-
tul in care a avut loc ultima tulbu-
rare. Instanta de judecata poate sa
dispund apararea posesorului, in
functie de circumstante, prin inter-
zicerea tulburarii iminente, interzi-
cerea tulburarii curente, precum si
inlaturarea consecintelor tulbura-
rilor din trecut. Actiunea poate fi,
de asemenea, indreptata Tmpotriva
posesorului mijlocit sub nume de
proprietar care tulbura ilegal pose-
sia posesorului nemijlocit de drept
limitat, Incdlcand conditiile rapor-
tului juridic dintre ei. Aceasta regu-
1a se aplica si posesorului mijlocit
de drept limitat care tulbura ilegal
exercitarea posesiei posesorului
nemijlocit de drept limitat, incal-
cand astfel conditiile raportului ju-
ridic dintre ei.

Actiunea in repararea prejudi-
ciului

In toate cazurile in care prin de-
posedare i se aduce un prejudiciu
posesorului, fie ca este unul materi-
al sau moral, acesta este n drept sa
apeleze si la o actiune 1n repararea
prejudiciului. Respectivul gen de
actiune, de fiecare datd, este una
complementara la cea de baza, in
sensul ca poate fi declansata atunci
cand posesorului i se aduce un pre-
judiciu in momentul in care recurge
la autoaparare, este deposedat sau i
se tulbura posesia. Or, in temeiul
art. 491 alin. 2 CC, in afara de alte
mijloace de aparare prevazute de
lege, posesorul deposedat sau tul-
burat ilegal are dreptul la repara-
rea prejudiciului cauzat conform
dispozitiilor legale privind raspun-
derea delictuala.

Specificul actiunii in apdrarea
posesiunii preferate

Specificul apararii - posesiunii
preferate prin actiune in reintegrare

Actiunea in apararea posesiu-
nii preferate este o institutie noua,
incorporata in textul Codului ci-
vil devenind aplicabila incepand

cu data de 1 martie 2019. Potrivit
acesteia, posesorul anterior este in
drept sd ceard restituirea bunului
de la persoana care exercita stapa-
nirea de fapt asupra bunului, daca
posesia anterioara este preferata
in comparatie cu posesia curentd a
acestei persoane. Posesia anterioa-
ra este preferatd in comparatie cu
posesia curentd, daca posesorul an-
terior este de buna-credintd si are
dreptul sa posede, in timp ce per-
soana care exercita posesia curenta
nu are dreptul sa posede bunul.

Solutia in cazul in care ambii
posesori sunt de bunda-credinta

Daca ambele persoane sunt de
buna-credinta si au dreptul sa po-
sede bunul, dreptul constituit de
catre proprietar este preferat in
comparatie cu dreptul constituit de
catre posesorul sub nume de pro-
prietar care nu este proprietar. Daca
aceasta regula nu se poate aplica,
este preferatd posesia legitima care
s-a exercitat prima.

Solutia in cazul in care ambe-
le persoane sunt de buna-credinta,
dar niciuna dintre ele nu are drep-
tul de a poseda bunul.

Daca ambele persoane sunt de
buna-credinta, dar niciuna dintre
ele nu are dreptul de a poseda bu-
nul, este preferata posesia curenta.

Specificul apararii posesiunii
preferate prin actiune in compldan-
gere

Daca o persoana tulburd pose-
sia sau tulburarea ori deposedarea
este iminentd, posesorul de buna-
credinta are dreptul la aparare con-
form art. 494 alin. (2), cu exceptia
cazului In care: a) persoana care
tulbura va avea, in caz de depose-
dare, o posesie preferatd conform
art. 495 alin. 2)-4);

b) persoana are, in comparatie
cu posesorul, un drept preferat de
folosinta sau de a se bucura 1n alt
mod de bun.
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UNELE TEMEIURI SI CONDITII ALE APLICARITI MASURII DE AREST
PREVENTIV IN DREPTUL PROCESUAL PENAL COMPARAT

Ion BADRAJAN
doctorand, Universitatea de Stat ,,Dimitrie Cantemir”

Problematica arestarii preventive se mentine ca una de sistem, chiar daca au fost depuse eforturi de a reduce la maximum
problemele pe acest segment al procedurii penale. Un fapt evident este cd se intalnesc situatii cand se admit, nejustificat si
cu anumite Incalcari, demersurile de arestare preventiva: incalcarea termenului de inaintare a demersului; modul legal de
inregistrare a demersului in judecatorii; continutul demersului; probarea si argumentarea banuielii rezonabile si a necesita-
tii arestului; modul argumentarii riscurilor invocate si descrierea lor in continutul demersului de arestare preventiva. Prin
urmare, se observd o aplicare neuniformd a standardelor si rigorilor legii procesual-penale. Doctrina este bogata in cerce-
tari In materia arestdrii preventive si a arestului la domiciliu. In fiecare tara se cauta noi modalitati eficiente si capabile sa
asigure compromisul Intre inviolabilitatea persoanei si lupta cu infractionalitatea. Sub acest aspect, o actualitate deosebita
o are identificarea unor abordari la nivel de jurisprudentd, existente in unele tari europene, care ar putea fi pertinente pentru
Republica Moldova si ar putea contribui la aplicarea corectd a arestului preventiv ca o masura exceptionala.

Cuvinte-cheie: masuri preventive, temeiuri, conditii, judecator de instructie, demers, masurd de constrangere procesu-
al-penala, drepturi, libertate, proportionalitate, banuiald rezonabild, arest preventiv, aparare, arest la domiciliu, invinuit,
inculpat, recurs.

SOME GROUNDS AND CONDITIONS FOR THE APPLICATION OF THE PRE-TRIAL DETENTION IN
COMPARATIVE CRIMINAL PROCEDURE LAW.

Ion BADRAJAN
PhD student, Dimitrie Cantemir State University

The issue of pre-trial detention remains a systemic one, even if efforts have been made to minimize the problems in this
segment of the criminal procedure. An obvious fact is that there are situations when the pre-trial detention requests are ad-
mitted groundlessly and with certain non-observance: the violation of the deadline for submitting the request; the legal way
of registering the motion in the court; the content of the approach; the substantiation and arguing reasonable suspicion and
the need for arrest; the way of arguing the invoked risks and their description in the content of the pre-trial detention request.
Therefore, there is an uneven application of the standards and rigors of the criminal procedure law. The doctrine is rich in
research on pre-trial detention and house arrest. In each country, new efficient ways are being sought that are able to ensure
the compromise between the inviolability of the person and the fight against crime. In this respect, a particular topicality is
the identification of case law approaches existing in some European countries which could be relevant for the Republic of
Moldova and could contribute to the correct application of pre-trial detention as an exceptional measure.

Keywords: preventive measures, grounds, conditions, examining magistrate, motion, coercive measure in criminal pro-
cedure, rights, freedom, proportionality, reasonable suspicion, pre-trial detention, defense, house arrest, accused, defen-
dant, appeal.

Introducere. Cele mai sem-
nificative masuri procesuale
in latura penald sunt cele care vi-
zeaza starea de libertate. Ele pot
fi luate ori de cate ori se stabileste
ca, lasat in libertate, invinuitul sau
inclupatul ar putea savarsi in con-
tinuare alte infractiuni ori ar putea
sa ingreuneze aflarea adevarului
prin stergerea urmelor, influentarea
martorilor, falsificarea unor inscri-
suri sau distrugerea unor mijloace
materiale de proba ori chiar sa dis-
para, sustragandu-se de la urmari-
rea penald, de la judecata sau de la

executarea sanctiunii penale [14, p.
325].

In acest context, aplicarea ares-
tarii preventive se afla nu doar in
vizorul doctrinei juridice din tarile
europene, aceastd problema capa-
tand, in ultimul timp, o tentd poli-
tico-juridica. Faptul dat este deter-
minat de mai multi factori, inclusiv
de necesitatea protejarii drepturilor
unor grupuri vulnerabile cum sunt
minorii, de necesitatea dimunuarii
populatiei penitenciare s.a.

Curtea Europeana a Drepturilor
Omului, In bogata jurisprudenta

privind materia art. 5 al Conventiei
[4], a trasat anumite linii directoare
in ceea ce priveste conditiile si limi-
tele arestarii preventive, plasand pe
primul plan prezumtia libertatii ca
punct de reper la examinarea unei
situatii concrete. Curtea apreciaza
negativ utilizarea in exclusivitate
a unor temeiuri formale sau citarea
unor texte de lege la emiterea ho-
tararilor judecatoresti de aplicare
a arestarii. Necesitatea concretiza-
rii temeiurilor de arestare este in
functie de durata aplicarii masurii
date [5, p. 7-8].
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Art. 5, paragraful 1 din
Conventie prevede cd nimeni nu
poate fi privat de libertatea sa in
afara cazurilor enumerate limitativ
prin aceasta dispozitie si a cailor
legale. Aceasta din urma notiune
semnifica faptul ca privarea de li-
bertate ar trebui sa fie ,,prevazuta
de lege” cu acelasi titlu ca si re-
strangerile drepturilor garantate de
art. 8-11 din Conventie.

in materie de »regularitate” a
unei detentii, textul Conventiei pre-
tinde existenta unei ,,baze legale”
in dreptul intern, care sa fie com-
patibild cu preeminenta dreptului,
notiune inerentd ansamblului arti-
colelor Conventiei. Orice privare
de libertate trebuie sa fie conforma
cu scopul art. 5: protejarea indivi-
dului contra arbitrariului, pentru
care restrictia libertdtilor necesita
un fundament clar si precis. Plecand
de la aceasta exigenta, 1n cauza Ze-
rvudacki vs. Franta [12], Curtea a
stabilit cd este esential, in materie
de privare de libertate, ca dreptul
intern sa defineasca clar conditiile
de detentie si ca legea sa fie previ-
zibild in aplicarea sa, in sensul in
care trebuie sa fie suficient de pre-
cisa pentru a permite unei persoane
sd prevada, la un grad rezonabil, in
functie de circumstantele cauzei,
ca toate consecintele de natura sa
decurgd dintr-un act determinat
[14, p. 341].

Scopul articolului tine de iden-
tificarea temeiurilor si conditiilor
aplicarii masurii de arest preventiv
in dreptul procesual penal com-
parat, de informarea cititorului in
privinta particularitatilor aplicarii
masurii de arest preventiv in pro-
cesul penal al unor state (Marea
Britanie, Franta, SUA, Germania,
Olanda, Norvegia etc., fapt care ar
permite identificarea si implemen-
tarea bunelor practici in aceasta
materie in procesul penal al Repu-
blicii Moldova.

Metode si materiale aplicate.
In procesul elaborarii articolului
stiintific ne-am folosit de mai multe
metode de cercetare stiintifica care

au facut posibild investigarea co-
respunzatoare a subiectului teme-
iurilor si conditiilor aplicarii ma-
surii de arest preventiv in dreptul
procesual penal comparat — meto-
da analizei, sintezei, metoda siste-
mica, metoda comparativa etc. De
asemenea, la elaborarea articolului
am pus accent pe practica CtEDO
in materia arestului preventiv, pe
sursele doctrinare din mai multe
state, inclusiv si pe cele editate in
Republica Moldova si Romania,
axate pe subiectul aplicarii masurii
de arest preventiv.

Rezultate obtinute si discutii.
In Statele Unite orice detentie a per-
soanei, considerata chiar de scurta
durata, trebuie sa fie sprijinitd pe
o cauza plauzibild. Aici detentia
este consideratd neconstitutionald
in absenta cauzei plauzibile pentru
banuiala ca o persoand a comis o
infractiune. Acesta reprezintd unul
dintre principiile fundamentale
ale sistemului juridic american,
existenta cauzei plauzibile fiind
bine inradacinata in istoria aces-
tei tari. Cauza plauzibila ofera,
spre deosebire de avizul subiectiv
al agentului de politie, un criteriu
mai degraba obiectiv de luare a
masurilor preventive, adica faptele
particulare (indiciile) trebuie sa fie
in asa fel incat un om rezonabil sa
creada ca aceasta cauza exista (rea-
sonable person test). Aplicandu-se
acest criteriu, detentia trebuie jus-
tificatd prin circumstantele obiecti-
ve si limitatd la acestea. Exigenta
cauzei plauzibile, care reprezin-
tad o limitare importantd a puterii
politienesti Tn materie de siguranta,
a fost creatd de cel de-al IV-lea
Amendament al Constitutiei ame-
ricane, a carei protectie se aplica n
toate stadiile procedurilor, inclusiv
in stadiul anchetei politienesti [14,
p. 335; 15, p. 499-500].

Ca atare, arestarea presupune o
cauza probabila si un mandat (war-
rant) emis de un judecator. Acest
judecdtor este un magistrat care
trebuie sa fie ,,neutru si detasat” [2,
p. 170]. Iata de ce este considerat
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nul un mandat emis de un procuror
care a cunoscut deja ancheta si care
ulterior va sustine acuzarea.

Cum se deruleaza aceasta pro-
cedurd de emitere a mandatului?
Politistul, apreciind ca trebuie
obtinut un mandat, intocmeste o ce-
rere (complaint) sau un document,
relatand pe scurt faptele si indicand
,cauza probabilda”, pe care apoi il
semneaza. El va prezenta acest do-
cument judecatorului. Acesta poate
proceda la ascultarea politistului
in cursul unei scurte audiente ne-
contradictorii. Dupa ce judecatorul
este convins de existenta ,,cauzei
probabile”, emite mandatul, indi-
cand numele persoanei ce urmeaza
a fi arestata. Acest control judiciar
al ,,cauzei probabile” este adesea
destul de sumar. in plus, in ciuda
aparentelor desprinse din lectura
celui de-al 4-lea Amendament, un
asemenea mandat nu este intot-
deauna necesar. in realitate, manda-
tul nu este decat o exigenta de prin-
cipiu, pentru cd majoritatea ,,ares-
tarilor” se efectueaza fara mandat.
in mod traditional, common law
antreneaza arestarea prin orice per-
soand, practic printr-un politist, de
indata ce infractiunea a fost comisa
in prezenta sa (flagranta in sensul
strict). Dreptul american a pastrat
partial aceasta traditie, legile state-
lor autorizdnd actionarea oricarui
cetatean 1n caz de felony si doar a
politistilor in caz de misdemeanor,
,cauza probabila” fiind, evident,
intotdeauna necesara. Totodata,
este cert ca arestarea este posibila
fara mandat si daca cel interesat ac-
cepta sa se lase prins. Sintetizand
aceste ipoteze, doctrina americana
subliniazd ca ,,in majoritatea ca-
zurilor, politistul va actiona fara
mandat, imediat ce este convins ca
exista motive care fac ca el sa poa-
ta actiona singur” [13, p. 5; 14, p.
568].

In Marea Britanie, in cazul in
care un suspect este acuzat de co-
miterea unei infractiuni, politia
prezinta Procuraturii Coroanei ma-
terialul de anchetd (declaratii ale
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martorilor, expertize etc.). Acesta
este un proces destul de complex,
iar Procuratura Coroanei poate pri-
mi doar materiale pe care politia le
considera relevante pentru urmari-
rea penald, precum si o lista de alte
materiale de ancheta. Toate mate-
rialele colectate in cadrul anchetei
constituie potentiale probe, dar este
de competenta procurorilor Coroa-
nei sa decida care probe vor fi uti-
lizate in cadrul procesului. Princi-
piul de baza este ca materialul de
anchetd constituie probe doar in
cazul in care acesta este prezentat
la proces, iar instanta de judecata in
determinarea vinovatiei poate doar
lua in considerare probele prezen-
tate la proces [1, p. 72].

in Marea Britanie, conditiile de
arestare a persoanei sunt reglemen-
tate de Police and Criminal Eviden-
ce Act din 1984. Drept temei pentru
arestare este o banuiala suficienta
de savarsire a unei infractiuni pre-
vazute in art. 24-1 [5, p. 14].

Politia are competente vaste
pentru a aresta o persoand pe care
0 suspecteaza de comiterea unei
infractiuni. Odata arestat, suspectul
trebuie, in mod normal, sa fie dus
cat mai curdnd posibil la o sectie
de politie, in cazul in care un ofiter
de arest poate autoriza retinerea
acestuia in scopul urmaririi penale
si/sau al interogatoriului. Politia nu
are obligatia de a informa Procura-
tura Coroanei despre retinerea unui
suspect, desi, in cazuri mai grave
sau mai complexe, acesta poate
colabora cu Procuratura. Perioada
maxima initiala de detentie fara
acuzatie este de 24 de ore din mo-
mentul sosirii la sectia de politie,
dar in cazul in care o persoana
este retinutd pentru o infractiune
condamnabild (in linii mari, o
infractiune care poate fi judecata
intr-un tribunal al Coroanei), aces-
ta poate fi prelungit pana la 36 de
ore cu autorizarea unui ofiter supe-
rior de politie si maximun pana la
96 de ore cu autorizare din partea
instantei magistratilor (judecatori-
lor de pace).

In cazul in care o persoani este
arestatd sub suspiciunea de tero-
rism, perioada maxima initiala este
de 48 de ore, care poate fi prelungi-
ta pana la 14 zile de catre autorita-
tea unei instante. Decizia de acuza-
re (sub rezerva unor exceptii) este
emisa de catre un ofiter de arest in
ceea ce priveste infractiunile mino-
re si de catre procurori cu privire la
infractiuni mai grave. Politia nu are
nicio putere de a retine un martor
(desi, in practica, este scazut gradul
de suspuciune in ceea ce priveste
arestarea pentru o infractiune, ast-
fel incat uneori sunt arestati marto-
rii).

Odata ce o persoana este acuzata
de comitereauneiinfractiuni, aceas-
ta poate sa fie eliberata pe cautiune,
in asteptarea primei sale aduceri n
fata instantei, cu exceptia cazului
in care sunt indeplinite mai multe
motive legale pentru detentie. In-
diferent daca este sau nu eliberata,
prima sa aducere in instanta de ju-
decata ar trebui sa fie, in mod nor-
mal, nu mai tarziu de prima sedinta
relevantd a instantei magistratilor,
dupa naintarea acuzatiei. Daca ca-
zul nu este finalizat la data primei
infatisari in instantd, Th mod nor-
mal, acuzatul trebuie sa fie eliberat
pe cautiune, dar instanta de jude-
catd are competenta de a prelungi
detentia atunci cand sunt indeplini-
te conditiile legale. In cazul in care
un acuzat se afla in arest preventiv,
procesul trebuie sd inceapa in ter-
men de 70 de zile (in cazul unui
proces in instanta de judecatd) sau
182 de zile (in cazul instantei de ju-
decata a Coroanei) [1, p. 73-74].

Dreptul englez (Police and
Criminal Evidence Act din 1984)
reglementeaza minutios conditiile
de retinere si prevede expres ca
ofiterul de politie responsabil tre-
buie sd cheme medicul, daca i se
pare ca detinutul suferda de o boa-
12 psihicd sau mentald, daca este
ranit, incongtient sau nu raspunde
intrebarilor, iar avocatul 1i poate
sugera si un examen medical [14,
p- 390-391].

LEGEA SI VIATA

O persoand retinutd poate fi
arestatd fard o acuzatie doar daca
acest lucru este necesar pentru a
asigura sau a pastra probe sau pen-
tru a obtine probe prin interogarea
suspectului.. Aceasta decizie este
luatd de catre un ofiter responsa-
bil cu custodia arestatului (custody
officer). In cazul in care un ofiter
responsabil cu custodia arestatului
are suficiente probe pentru a-1 ares-
ta, atunci trebuie emisa fie o deci-
zie de Tnvinuire, fie persoana trebu-
ie sa fie eliberata. Cu toate acestea,
expresia ,,probe suficiente pentru
a Invinui” este interpretatd in mod
flexibil, astfel incat, in practica,
politia poate continua sa retind un
suspect (sub rezerva limitelor ma-
xime de timp), chiar daca acesta
are suficiente probe pentru a oferi o
perspectiva realista de condamnare
[1, p. 74].

In Franta, arestarea poate sa
apara in sfera a trei proceduri: in
aceea a anchetei preliminare si a
infractiunilor flagrante, fundamen-
tandu-se pe necesitatea anchetei,
cand, de reguld, ofiterul de politie
judiciara poate actiona singur, fara
interventia unui judecdtor, precum
si in cazul instructiei preparatorii,
cand arestarea este realizatd la or-
dinul judecatorului de instructie,
care elibereaza un mandat de adu-
cere, daca cel interesat nu a dispa-
rut, sau de arestare, daca a fugit,
acest mandat nefiind totusi moti-
vat. Trebuie precizat, insa, ca fiind
vorba de un mandat de arestare,
judecatorul nu-l poate emite decat
dupa ce a obtinut informatiile Mi-
nisterului Public (art. 131 Cod de
procedura penala francez) [7, p. 21;
14, p. 567].

Politia investigheaza si ares-
teazd din propria initiativa, dar
investigarea si urmarirea penald a
infractiunilor este responsabilitatea
procurorului. Procurorul trebuie sa
fie informat imediat atunci cand
un suspect este retinut la sectia de
politie. Politia poate retine un su-
biect in GAV (garde a vue — etapa
de detentie si interogatoriu), daca
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existd unul sau mai multe motive
plauzibile pentru a-l suspecta ca a
comis sau a incercat sd comitd o
infractiune care se pedepseste cu
inchisoarea. In cazul in care procu-
rorul considerd cd GAV este inutil
sau disproportionat, suspectul tre-
buie sa fie eliberat.

Motivele pentru care un suspect
poate fi retinut sunt: sd efectueze
investigatii care necesitd prezenta
suspectului; sd asigure prezenta
persoanei in fata procurorului, ast-
fel incat procurorul sa poata sta-
bili masurile care trebuie luate in
ceea ce priveste urmarirea penald;
sd Tmpiedice persoana sd falsifice
probele; sa impiedice persoana sa
exercite presiuni asupra martorilor
sau a victimelor si familiilor lor
sau rudelor acestora; sa se asigure
ca persoana in cauza nu se consul-
ta cu alte persoane care ar putea fi
conspiratori sau complici; si/sau sa
se asigure ca punerea in aplicare
a masurilor va opri infractiunea.
Detentia este pe un termen initial
de maximum 24 de ore, care poate
fi reinnoit pentru incd 42 de ore de
citre autoritatea procurorului. in
cazuri exceptionale, detentia poate
fi prelungitd cu pana la 96 de ore
in total sub autoritatea judecato-
rului de detentie (juge des libertés
et de la détention) sau de catre ju-
decatorul de instructie. Custodia
poate fi in continuare prelungita si
poate dura pana la sase zile in ca-
zul anchetei referitoare la terorism.
Procurorul stabileste acuzarea sau
eliberarea suspectului si modul de
examinare a cazului [1, p. 88-89].

In Franta, recidiva legala permi-
te tribunalului sa elibereze un man-
dat de arestare contra prevenitului,
indiferent care ar fi durata pedep-
sei Inchisorii pronuntate. Conform
art. 465-1 din Codul de procedura
penald francez, este suficient ca
jurisdictia sd dea o decizie specia-
1a si motivata in acest sens. Totusi,
pentru plasarea 1n stare de detentie
provizorie, nu poate fi luata in con-
siderare circumstanta recidivei [ 14,
p. 376].

La indicatia  procurorului,
persoanele cu privire la care
informatiile adunate indica nece-
sitatea continudrii actiunilor de
urmadrire penald, dupd expirarea
termenului retinerii, sunt eliberate
sau aduse in fata unui magistrat [5,
p. 14]. In Franta, durata detentiei
preventive poate fi diferita, insa ea
poate fi aplicata intotdeauna doar in
cazurile in care este vorba despre
comiterea unor fapte pentru care
legea penala prevede pedeapsa pri-
vativa de libertate [6, p. 6].

De asemenea, in Franta, detentia
provizorie poate fi ordonata si 1n
caz de ,absolutd necesitate pen-
tru securitatea publica” [8, p. 36].
Relativ recent, 1nsd, in Franta, prin
Legea nr. 2007-291 din 5 martie
2007, s-a restrans, in mod consi-
derabil, aplicarea criteriului pe-
ricolului pentru ordinea publica.
Odata cu scurgerea timpului, acest
criteriu este din ce in ce mai rau va-
zut de catre legiuitor. Or, pericolul
pentru ordinea publica trebuie sa
rezulte dintr-o conjunctie de doua
elemente, campania de presa si
mai ales refuzul opiniei, manifestat
de o maniera ostentativa, chiar cu
violenta, de a admite mentinerea
celui interesat 1n libertate, ceea ce
ar putea invita judecatorul sd mo-
tiveze, sd precizeze si sd defineas-
ca recurgerea la acest criteriu. Cea
de-a doua modificare tine de faptul
ca acest criteriu al pericolului pen-
tru ordinea publica nu se mai aplica
deloc in materie corectionald, adica
numai pentru infractiuni grave [14,
p. 362-363].

Sistemul materiei arestului in
sistemul norvegian se gaseste in
Codul de rocedura penala al Nor-
vegiei. Reglementarile din Cod
sunt oarecum exhaustive si Cur-
tea Suprema de Justitie stabileste,
prin intermediul deciziilor sale in
cauze concrete, reguli care servesc
drept reglementari obligatorii pen-
tru aplicarea uniforma a criteriilor
de interpretare si aplicare a legii.
In procedura norvegiana, o masura
de coercitie se aplica doar atunci
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cand sunt indeplinite circumstante
legale si factuale stricte, precum si
in situatia cand masura coercitiva
este necesara. Masura coercitiva
nu se va aplica cand va constitui o
interventie disproportionald in ra-
port cu natura cauzei penale si 1n
raport cu alte circumstante.

O persoand care in justd cauza
este suspectatd de comiterea unei
sau a mai multor fapte punibile cu
inchisoare pe un termen mai mare
de 6 luni poate fi arestata cand: 1)
exista motive de a crede ca el poa-
te sd se sustragd de la urmarire sau
de la executarea unei pedepse sau
din motivul altor precautii; 2) exis-
ta riscul iminent ca el va manipula
probele de la dosar, de exemplu,
va sustrage probe sau va influenta
martorii sau complicii; 3) arestarea
este consideratd necesara pentru
a-1 Tmpiedica sa comitd din nou
infractiuni pentru care legea preve-
de pedeapsa privativa de libertate
mai mare de 6 luni; 4) persoana
singura solicita acest lucru din mo-
tive care sunt considerate satisfaca-
toare.

O persoana poate fi supusa ares-
tului fara sa se tind cont de marimea
pedepsei penale prevazute de lege,
daca este prinsa in flagrant delict si
nu se opreste din actiunea crimina-
la. Aceeasi regula se aplica, daca
nu se cunoaste locul de trai perma-
nent al persoanei 1n tard si exista
motiv de Ingrijorare cd va fugi in
strainatate, evadand de la acuzare
sau de la o potentiald executare a
pedepsei, sau existd alte precautii
[5, p- 12-13].

In Olanda, un suspect poate fi
oprit si arestat in cazul in care exis-
ta suspiciuni rezonabile ca acesta a
comis o infractiune. Nu exista ni-
cio limitare cu privire la gravitatea
unei infractiuni. Opririle si ares-
tarile strict ,,penale”, in general,
sunt efectuate de catre politie. Un
suspect poate fi oprit pentru o ve-
rificare de identitate sau de oricine
atunci cand este prins in flagrant.
Arestarile nonflagrante necesita au-
torizarea prealabild a procurorului.
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Singurul scop al detentiei de catre
politie este de a continua urmarirea
penald a infractiunii. Nu exista alte
conditii pentru plasarea cuiva sub
arest decat faptul ca a fost comisa
o infractiune si necesitatea investi-
garii acesteia. De asemenea, singu-
rul criteriu folosit pentru a prelungi
detentia initiald dincolo de primele
sase ore este necesitatea de a efec-
tua investigatii suplimentare.

In teorie, un suspect poate depu-
ne o plangere la procuror in legatu-
ra cu decizia politiei de a-1 retine,
desi este putin probabil ca un pro-
curor sd anuleze aceastd decizie.
O contestatie a legalitatii aresta-
rii se poate face la un judecator
de instructie (habeas corpus), dar
aceastd procedura este rar folosi-
ta. Prima ocazie privind revizuirea
unei arestari de cdtre un judecator
este, de obicei, la sfarsitul aflarii
in custodia politiei — care pare sa-l
facd mai degraba inutil, dar, daca
arestarea a fost ilegald, acest lucru
trebuie sa duca la eliberarea sus-
pectului. Judecatorul de instructie
nu este autorizat sd verifice daca
utilizarea puterii de arestare a fost
proportionala 1n circumstantele
date, ci numai daca au fost indepli-
nite conditiile de arestare si daca a
fost urmata procedura de arestare
corespunzatoare.

Ca urmare a custodiei de catre
politie, mentinerea detentiei pro-
vizorii poate fi dispusa de catre
judecatorul de instructie pentru o
perioada de maximum 14 zile, ur-
mata de detentia provizorie printr-o
dispozitie judecatoreasca pentru o
perioadd maxima de 90 de zile. In
termen de 90 de zile, trebuie sa aiba
loc o prima sedintd de judecatd cu
privire la fondul cauzei. Instanta de
judecata poate suspenda procesul
pentru o perioadd nedeterminata.
In aceastd perioada, arestarea pre-
ventiva ramane n vigoare pana la
60 de zile dupa pronuntarea hotara-
rii [1, p. 104-106].

Atragem atentie si la faptul ca
in conformitate cu prevederile art.
67 din Codul de procedura pena-

l1a olandez, este interzisa emiterea
unui mandat de arestare preventiva,
in cazul in care, in cauza, poate fi
intrevazuta posibilitatea ca persoa-
na suspectd sa nu fie condamnata
la o pedeapsa privativa de libertate
[3, p. 314].

Codul de procedura penala su-
edez prevede un termen limitat in
care persoana poate fi detinuta fara
mandat judecatoresc. Potrivit legii
suedeze, daca este un temei pentru
arestare, persoana trebuie adusa nu
mai tarziu de ora 12 a zile urmatoa-
re dupa retinere in fata unui judeca-
tor, care se va pronunta cu privire
la demersul de arestare inaintat [5,
p. 15].

In Scotia, arestarea de drept
comun poate fi exercitatd in anu-
mite conditii: In cazul 1n care o
infractiune este in proces de a fi
comisd sau un suspect fuge de la
locul faptei sau in cazul unui man-
dat al instantei de judecatd. Ares-
tarea este aplicatd in cazul in care
nu este necesara o urmarire penala
suplimentara si este, In mare parte,
un mecanism de control al suspec-
tului, in scopul acuzarii si aducerii
sale 1n fata unei instante. Pe de alta
parte, sectiunea 14 din Legea pri-
vind justitia penald din 1995 preve-
de detentia in cazul in care exista
motive rezonabile de a suspecta ca
0 persoand a comis o infractiune,
dar sunt insuficiente probe pentru
a 0 acuza.

Ofiterul de arest trebuie sa se
asigure ca detine suficiente probe in
baza carora sa invinuiasca suspec-
tul de comiterea unei infractiuni.
Odata ce este luata o decizie de
acuzare, suspectul poate fi detinut
in continuare la sectia de politie
pana la urmatoarea zi disponibila
a instantei sau poate fi eliberat in
baza unui angajament de a se pre-
zenta la instantd. in unele cazuri,
in care probele sunt insuficiente
pentru acuzatie, persoana poate fi
eliberata [1, p. 124-126].

Codul de procedura penald ger-
man reglementeaza procedura ares-
tarii intr-o sectiune separatd. Ares-
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tarea se aplicad pentru savarsirea
unor infractiuni pentru care pe-
deapsa, de regula, este mai mare de
un an privatiune de libertate. Totusi
arestarea nu poate fi aplicata, daca
aceasta nu este proportionald cu
eventuala pedeapsa. Arestarea, de
regula, este precedata de retinerea
persoanei. Persoana trebuie adusa
in fata judecétorului nu mai tarziu
de a doua zi dupa retinere [5, p. 13-
14].

Art. 127 din Codul de procedu-
rd penald german permite persoa-
nei detinute de politie sa consulte
un avocat Tnaintea interogatoriului
sdu, dar nu organizeaza un examen
al starii de sanatate a retinutului
[14, p. 390]. Fatd de conditia
proportionalitatii (art. 127 Cod de
procedurd penala german), motive-
le de arestare (de detentie) nu sunt
suficiente prin ele insele sa justi-
fice masura, iar starea de sanatate
ar putea constitui unul dintre ele-
mentele de fapt propuse judecato-
rului pentru a aprecia conditia de
proportionalitate pretinsad (art. 455
din Codul de procedura penala ger-
man).

Trecem in revista si faptul ca
jurisprudenta Curtii Europene ad-
mite ca pericolul de sustragere poa-
te fi justificat de severitatea pedep-
sei pe care cel acuzat de savarsirea
infractiunii riscd sa o primeasca
[14, p. 422]. Totusi, severitatea
pedepsei nu poate justifica, prin
ea insdsi, detentia preventiva., ci
trebuie de verificat dacd in cauza
existd si alte circumstante referi-
toare, in special, la persoana celui
in cauza, moralitatea sa, domici-
liul, profesia, mijloacele financiare,
legéturile familiale si sociale, pre-
cum si relatiile de orice natura care
il leaga de tara In care este urmarit
sau judecat, care pot fie sa confirme
existenta pericolului de fuga, fie sa
il faca sa para intr-o asemenea ma-
surd nesemnificativ, in asa fel in-
cat sa nu poatd justifica o detentie
provizorie. Pe de alta parte, Curtea
a statuat, legat de persistenta 1n
timp a pericolului de fuga, ca temei



LEGEA $SI VIATA

putdrii duratei retinerii sau a ares-
tarii preventive din cea a pedepsei
privative de libertate aplicate in ca-
zul unei condamnari [9; 10; 11; 14,
p. 344-345].

In practica, chestiunea exerci-
tarii unui recurs in timpul retinerii
se pune destul de rar, termenele
de retinere fiind destul de scurte si
cel interesat fiind prezentat in fata
unui magistrat de indata ce se pune
problema unei prelungiri a masurii.
Totusi, Tn anumite sisteme juridice,
cum este common law, exista o pro-
cedura particulara si anume habeas
corpus. De o manierd generala, ea
permite unei persoane private de
libertatea sa sd solicite de urgenta
punerea sa in libertate, aducandu-1
in fata judecatorului pe autorul pu-
nerii sale in detentie. Povara pro-
bei apasa asupra politistului, chiar
daca petentul a furnizat un inceput
de proba [14, p. 398].

Concluzii: Doctrina si practica
procesual-penald a trasat anumite
linii directoare 1n ceea ce priveste
conditiile si limitele arestarii pre-
ventive, plasind pe primul plan
prezumtia libertatii ca punct de
reper la examinarea unei situatii
concrete. Totodata, se apreciaza
negativ utilizarea 1n exclusivitate
a unor temeiuri formale sau citarea
unor texte de lege la emiterea ho-
tararilor judecatoresti de aplicare a
arestarii. Necesitatea concretizarii
temeiurilor de arestare trebuie sa se
materializeze in functie de durata
aplicarii masurii date. Or, nimeni
nu poate fi privat de libertatea sa in
afara cazurilor enumerate limitativ
prin aceasta lege si prin cdile lega-
le In acest sens. De asemenea, in
vederea regularitdtii unei detentii,
este necesara existenta unei ,,baze
legale” in dreptul intern, care sa fie
compatibild cu preeminenta drep-
tului, notiune inerenta ansamblului
articolelor Conventiei. Orice priva-
re de libertate trebuie sa fie confor-

al detentiei provizorii, cd acesta

descreste, in mod necesar, oda-
ta cu durata de timp petrecutd in

ma cu scopul art. 5: protejarea indi-
vidului contra arbitrariului, pentru
care restrictia libertdtilor necesita
un fundament clar si precis. Este
esential, in materie de privare de
libertate, ca dreptul intern sa defi-
neasca clar conditiile de detentie si
ca legea s fie previzibila in aplica-
rea sa in materia masurii arestului
preventiv.
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PARTICULARITATI ALE AUDIERII ANUMITOR CATEGORII DE
PERSOANE IN PROCESUL CERCETARII INFRACTIUNILOR DE SPALARE
A BANILOR
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Analizand evolutia criminalitatii economico-financiare pana in prezent, putem concluziona ca s-au extins si s-au agra-
vat actele de coruptie, de contrabanda, de evaziune fiscald, ingelaciuni in domeniul financiar-bancar si, nu in ultimul rand,
activitatile ilicite, intitulate generic ,,spalare a banilor”. Fenomenul spalarii banilor, de la aparitia sa in varianta moderna, a
dobandit un caracter international. Pericolul care il reprezinta pentru economia mondiala internationalizarea procesului de
ascundere a valorilor provenite din afaceri ilegale a atras, In ultimii ani, atentia statelor, determinand numeroase intalniri ale
factorilor de raspundere, precum si incheierea de acorduri, conventii, tratate internationale, consacrand vointa statelor de a
coopera in lupta contra criminalitatii mondiale, implicit contra fenomenului de spalare a banilor.

Cuvinte-cheie: spalare de bani, infractiune economica, actiuni de urmarire penald, metodologie criminalistica, investi-
gare penald, organ de urmarire penala, tehnici de investigare penala, caracteristica criminalistica, model criminalistic.

PARTICULARITIES OF HEARING CERTAIN CATEGORIES OF PEOPLE IN THE PROCESS OF
RESEARCH OF MONEY LAUNDERING OFFENSES

Natalia JANU
PhD student, Dimitrie Cantemir State University

Analyzing the evolution of economic and financial crime to date we can conclude that the acts of corruption, smuggling,
tax evasion, cheating in the financial and banking field and, last but not least, the illicit activities entitled generically as
“money laundering” have increased. The phenomenon of money laundering, since its appearance in the modern version,
has gained an international character. The danger for the world economy of internationalizing the process of concealing the
values of illegal business has in recent years attracted the attention of states, causing numerous meetings of duty holders, as
well as concluding agreements, conventions, international treaties, endorsing the will of the states to cooperate in the fight

against world crime, implicitly against money laundering phenomenon.
Keywords: money laundering, economic crime, criminal prosecution, forensic methodology, criminal investigation, cri-
minal investigation authority, criminal investigation techniques, forensic characteristic, forensic model.

Introducere. Activitatile
care constituie fenomenul
criminalitatii organizate au un ca-
racter secret si bine organizat, din
care cauza realizeazd un impact
social deosebit de negativ, in mul-
te state el constituind ,,cancerul
perfid”, care vlaguieste puterea
societatii, amenintd integritatea gu-
vernelor, determind cresterea taxe-
lor care se adauga la pretul marfu-
rilor, pericliteaza siguranta si locu-
rile de munca ale cetatenilor, aduce
daune agentilor economici aflati in
competitie, poate controla sindica-
tele, in final, realizand o puternica
influenta asupra economicului, so-
cialului si mai ales a politicului [7,
p- 228].

Actualmente, functioneaza o
1mensa economie subterana, un vast

spatiu economic si financiar secret,
care isi dezvoltd permanent pute-
rea, ajungand sa reprezinte procen-
te semnificative din produsul intern
brut [4, p. 85]. In scend o noua cla-
sa criminald extrem de rentabila,
formata din superprofesionisti care
ii ajuta si 1i tdinuiesc pe alti crimi-
nali prin intermediul activitatilor
financiare. Acesti indivizi cores-
pund prea putin stereotipului unui
criminal al lumii interlope. Ei sunt
experti financiari, economisti,
avocati, agenti de bursa, precum
si membri ai unor profesiuni le-
gale si nu trebuie sd devind direct
implicati 1n activitatea criminald
fundamentala, ci doar sa tainuias-
ca si sa transfere profitul ce rezulta
din aceasta [11, p. 59]. Or, pentru a
combate eficient crima organizata,

demersul autoritatilor legale trebu-
ie sa se inscrie pe doud coordonate
importante: crearea si consolidarea
cadrului legal si institutional, iar
pe de alta parte, o politicd penala
adecvata [4, p. 86].

In virtutea celor specificate su-
pra, cercetarea infractiunilor eco-
nomice este o sarcind deosebit de
complicatd, deoarece aceste fapte
serefera, de obicei, la activitatea ili-
citd a asa-numitelor ,,gulere-albe”,
care se reliefeaza prin profesiona-
lism si intelect inalt al infractorilor,
precum si asigurare tehnica co-
respunzatoare. Aceste infractiuni,
de asemenea, poartd un caracter
combinat destul de complicat. In-
vestigarea lor necesitd cunostinte
profunde nu doar juridice, ci si eco-
nomice, financiare, contabile, pre-
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cum si din domeniul bancar, fiscal,
vamal etc. [2, p. 311].

Gradul de pericol social al
infractiunilor din domeniul aface-
rilor nu rezidd doar in frecventa
lor, ci si in multiplele posibilitati
de acoperire cu acte fictive sau alte
mijloace. De aici si dificultatile
intamplnate la cercetarea acestor
fapte [9, p. 583]. Or, domeniul vi-
zat are un impact particular asupra
tuturor persoanelor fizice si juridi-
ce: oameni de afaceri care se mani-
festa pe acest teren ca profesionisti
— mai mult sau mai putin — ca si
toti ceilalti oameni care nu pot evi-
ta conditia de consumator, fiind
supusi in fiecare zi consecintelor
aplicdrii, dar si incalcarii norme-
lor juridice care il reglementeaza,
in tot soiul de modalitati, unele
banale, altele de factura mafioti-
ca. Fireste, necesitatea abordarii
acestei tematici este dictata de am-
plificarea criminalitatii in afaceri,
care, din nefericire, este tot mai
mult resimtita astazi prin prejudi-
ciile deosebite pe care le provoaca
si prin diversitatea categoriilor de
victime pana la nivel de natiune [9,
p. 578].

De asemenea, pentru investiga-
rea corespunzatoare a infractiunilor
economice, la care se atribuie si fap-
ta de spalare a banilor, o importanta
deosebita o are si audierea anumi-
tor categorii de persoane care pot
detine informatii corespunzatoare
care intereseaza organele de urma-
rire penala.

Scopul articolului este axat pe
identificarea particularitatilor tac-
tice ale audierii diferitor categorii
de persoane in procesul investigarii
infractiunilor de spalare a banilor.

Metode si materlale aplica-
te. Cercetarea subiectului analizat
a fost realizatd cu ajutorul unui
sistem de metode si teorii. Teo-
ria cunoasterii, metoda sistemica,
gramaticald, logicd, comparata,
studiile fundamentale ale stiintei
contemporane a dreptului procesu-
al penal si a criminalisticii, moda-
litatile normative ale infractiunii de

spalare a banilor, precum si conclu-
ziile specialistilor din domeniu cu
caracter practico-stiintific constitu-
ie suportul-metodologic al acestui
articol stiintific.

Rezultate obtinute si discutii.
Posibilitatea stabilirii unei fapte pe-
nale, a imprejurarilor in care aceas-
ta a avut loc, se datoreaza faptului
ca savarsirea infractiunii, ca si orice
alta forma de activitate a omului, in
majoritatea cazurilor, este Tnsotita
de producerea in mediul existent a
anumitor modificari a caror exami-
nare, in conditii normale, asigura
reconstituirea tabloului dinamic
al faptei, identificarea persoanelor
participante si a comportarii aces-
tora. In justitia penald, acest proces
se realizeaza prin actul procedural
de ascultare, adica prin mobilizarea
persoanelor ce detin date probante
privind Tmprejurarile faptei penale
pentru a le marturisi 1n fata organu-
lui judiciar de urmarire penald sau
a instantei [1, p. 358].

Conform prevederilor concep-
tuale ale doctrinei criminalistice si
procesual-penale, audierea repre-
zintd mijlocul procesual de baza
al obtinerii declaratiilor ce reflecta
informatiile verbale necesare pen-
tru investigarea infractiunilor. Din
acest considerent, intrebarile ce tin
de consecutivitatea actelor de audi-
ere si tactica obtinerii declaratiilor
cu grad informativ corespun-
zator, de excluderea prezentarii
declaratiilor cu buna-gtiinta false si
depasirea barierelor psihologice au
fost reflectate corespunzator in lite-
ratura de specialitate din Republica
Moldova si din alte state [1; 3; 9;
10; 13; 14; 17; 18]. Toate aceste lu-
crari vizeaza persoanele care detin
un statut procesual-penal diferit.

Relatarile persoanelor care pre-
supun sau cunosc fapte de natura
sd contribuie la stabilirea adevaru-
lui intr-un proces penal, facute si
fixate In conformitate cu cerintele
legislatiei procesual-penale in vi-
goare, constituie mijloace de pro-
ba, numite declaratii [1, p. 358].

Luand 1n consideratie faptul ca
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informatiile verbale au importanta
probatorie substantiald, practic,
pentru fiecare infractiune, indife-
rent de categoria acesteia, audierea
reprezintd una din cele mai raspan-
dite actiuni de urmirire penala. in
acest sens, nu reprezinta o exceptie
si infractiunile de spélare a bani-
lor, deoarece, necatand la faptul ca
marea parte a informatiei este re-
flectatd 1n acte si documente, totusi
anumite fragmente ale activitatii
infractionale in latura spalarii ba-
nilor sunt reflectate in constiinta
persoanelor cu statut de martori,
parti vatamate si respectiv, banuiti,
invinuiti [15, p. 171].

In cadrul comunicarii cu per-
soana audiata, are loc un proces de
influenta a ofiterului de urmarire
penald asupra constiintei (psihi-
cii) acestuia cu scopul de a obtine
de la el informatia respectiva, cea
din urma avand importantd pen-
tru cauza cercetatd. Deci, audie-
rea intotdeauna este un proces de
comunicare a doud sau mai multe
persoane, in care are loc un dialog
sau o convorbire oficiald a repre-
zentantului statului cu una dintre
partile din proces. Scopul acestui
dialog este obtinerea informatiei si
fixarea acesteia In procesul-verbal
de audiere [3, p. 516].

Totodata, majoritatea
covarsitoare a actelor de audie-
re, efectuate In procesul cerceta-
rii cauzelor penale nu contribu-
ie de fiecare datd prin caracterul
informational avansat pe care-l
comportd in calitate de surse pro-
batorii informationale corespunza-
toare in raport cu circumstantele
faptelor de spalare a banilor. Unele
particularitati ale efectuarii audie-
rilor pe aceasta categorie de dosare
au fost examinate corespunzator si
detaliat 1n literatura de specialita-
te [19, p. 362-368]. Totodata, fara
a trece cu vederea opiniile expuse
in acest sens, sustinem ca este pre-
matur a considera problema vizata
ca fiind una deja depasita. in lega-
turd cu acest fapt, este stringenta
necesitatea expunerii si analizei
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particularitatilor tactice ale actului
de audiere 1n vederea identificarii
recomandarilor privind eficientiza-
rea acestuia in calitate de mijloc de
obtinere a informatiilor pe catego-
ria respectiva de dosare.

In cauzele penale legate de fap-
tele de spalare a banilor sunt audia-
te deverse grupuri de martori, pur-
tatori ai diferitor informatii verba-
le sub aspect de volum si continut
ce reflectd faptele necesare pentru
probarea, dovedirea modalitatilor
de obtinere si legalizare a ,,banilor
murdari”, si anume: 1) persoanele
cu functii de rdspundere din cadrul
organelor de stat, imputernicite sa
ia anumite hotarari si decizii (de
exemplu, privind Inregistrarea
drepturilor de proprietate asupra
bunurilor — notari, lucratori din
cadrul institutiilor cadastrale etc.;
2) personalul tehnico-auxiliar din
cadrul organelor de stat (ajutorii
notarilor, persoanele care indepli-
nesc lucrari de secretariat s.a.); 3)
colaboratorii organizatiilor care
practica activitatea de intreprin-
zator sau alte activitdti permise
de lege, figurdnd in calitate de
participanti de buna-credinta in ca-
drul anumitor tranzactii cu diferiti
subiectii antrenati in activitati de
spalare a banilor; 4) colaboratio-
rii institutiilor financiar-bancare
prin intermediul sau cu ajutorul
carora au fost efectuate operatiuni
financfiare privind imitarea unei
tranzactii civile legale; 5) per-
soanele ce indeplinesc anumite
functii tehnico-auxiliare in cadrul
organizatiilor comerciale, figu-
rand 1n calitate de participanti ai
tranzactiilor a caror obiect este le-
gat de legalizarea banilor obtinuti
pe cai ilegale; 6) persoanele cale
ocazional au devenit martori ai
legalizarii mijloacelor banesti
sau a bunurilor obtinute pe care
infractionald; 7) persoanele cu
functii de raspundere din cadrul
organelor de drept sau a organelor
de stat care au descoperit, au iden-
tificat semnele faptelor de obtinere
ilegald a mijloacelor banesti sau

care au participat la retinerea in-
fractorilor [15, p. 172-173].

Un mijloc de proba important
il reprezinta si declaratia martoru-
lui denuntator, care poate contribui
atdt la descoperirea infractorilor,
cat si restituirea bunurilor care
au fost utilizate pentru savarsirea
infractiunii [5, p. 182].

Pregatirea ascultarii martorilor
este o reguld absolut necesara, in
special, in faza de urmarire pena-
13, si se cere respectatd in toate Tm-
prejurarile, indiferent de gadul de
dificultate al cauzei. in linii mari,
pregatirea audierii presupune stu-
dierea datelor existente la dosar,
cunoasterea personalitatii acesto-
ra, a naturii relatiilor pe care le pot
aveasubiectii infractiunii, stabilirea
locului, momentului si modului de
citare, precum si pregatirea acelor
materiale ce pot fi folosite de catre
organul judiciar cu acest prilej [8,
p. 83; 10, p. 191].

Pregdtirea audierii necesita,
uneori, intocmirea unui plan de as-
cultare pentru fiecare persoand in
parte, mai ales in cauzele dificile,
complicate. In plan vor fi incluse
problemele de clarificat, intrebarile
si ordinea de adresare a lor, even-
tuale date desprinse din materialele
aflate la dosar care pot fi folosite
in timpul ascultarii. De asemenea,
pot fi pregatite inscrisuri, fotogra-
fii, mijloace materiale de proba
care se considera a fi necesare a fi
prezentate martorului pentru lamu-
rirea unei imprejurari, verificarea
de date sau, pur si simplu, in scop
tactic, pentru a-l ajuta pe martor sa-
si reaminteasca cele petrecute [10,
p- 193].

Obiectul audierii acestor cate-
gorii de persoane este unul specific,
fiind determinat de particularitatile
perceperii informatiilor ce au lega-
turd cu fapta cercetatd. La general,
spectrul circumstantelor ce urmea-
za a fi stabilit cu ocazia cercetarii
infractiunilor de spalare a banilor
se referd la urmatoarele momen-
te: 1) locul de munca, functia si
obligatiunile de serviciu ale persoa-

LEGEA SI VIATA

nei (care are legatura directd sau in-
directd 1n raport cu circumstantele
ce urmeaza a fi stabilite); 2) daca
ii sunt cunoscute persoanele antre-
nate Tn obtinerea ilegald a banilor
sau careva alte persoane care ar
prezenta interes pentru urmarirea
penald, in ce circumstante au facut
cunostintd, cine a fost initiatorul
,contactului”. Daca aceste persoa-
ne 1i sunt necunoscute, apoi unde
si in ce circumstante le-a observat,
in baza caror semne le-a memorizat
sau le poate recunoaste; 3) care anu-
me date personale sau de serviciu
referitor la persoanele ce prezinta
interes pentru urmarirea penala i
sunt cunoscute celui interogat si
din ce surse le-a obtinut: prin comi-
nicare personald, prin comunicari
de la alte persoane, din consultarea
anumitor acte sau documente; 4)
unde si In ce circumstante a con-
tactat cu subiectii infractiunii (sau
cu alte persoane ce prezintd inte-
res), cine a fost initiatorul Intalnirii
si care a fost obiectul discutiilor,
dialogului; 5) a exprimat interlo-
cutorul careva doleante sau pro-
puneri; corespundeau acestea sau
sau nu prevederilor legii si reguli-
lor de comert; 6) daca solicitarea
sau propunerea prevedea anumite
operatiuni banesti, apoi despre ce
sume si despre care tip de valuta
era vorba; 7) in ce mod a reactionat
persoana audiata la rugdmintea sau
propunerea interlocutorului, care
motive au determinat luarea anu-
mitor hotarari sau decizii; 8) care
au fost actiunile intreprinse nemij-
locit de catre cel audiat, de interlo-
cutorul acestuia si de alte persoane
care au asistat la intalniri si discutii;
9) care su fost solutiile identifi-
cate si deciziile luate de pe urma
comunicarii cu anumite persoane
concrete: au fost sau nu incheiate
tranzactii, au fost sau nu acceppate
conditiile Tnaintate, au fost sau nu
realizate actiunile care reprezentau
obiectul tranzactiei, daca da, apoi
in ce conditii, dacd au fost modi-
ficate sau nu pe parcurs conditiile
tranzactiilor initiate etc.; 10) unde,
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cand si In ce modalitate au fost
perfectate actele care 1insoteau
tranzactia ncheiata (la locul intal-
nirii, in birou etc.); 11) care a fost
modalitatea si volumul platilor
corespunzatoare, cine a asistat la
efectuarea lor, In ce conditii au
fost acestea efectuate; 12) au fost
sau nu indeplinite obligatiunile re-
ciproce dintre parti, in ce volum,
au aparut sau nu situatii de conflict
sau neclaritate; 13) cand, unde si
prin ce modalitate au fost perfec-
tate, documentate relatiile juridice
dintre parti [15, p. 173-175].

Una dintre particularitatile au-
dierii matrorilor pe categoria viza-
ta de dosare se refera la faptul ca
este vorba despre anumite persoa-
ne care fac parte din organele de
stat, care sunt abilitate cu dreptul
de a lua anumite decizii si hotarari,
capabile sa influenteze asupra soar-
tei bunurilor si valorilor materiale,
supuse procesului de legalizare de
catre faptuitori [15, p. 176].

Pentru completarea lacunelor
si inlaturarea erorilor In procesul
audierii pe aceastd categorie de
dosare, este necesar sa ne folosim
cat mai activ de potentialul tacti-
cii criminalistice in materia audi-
erii subiectilor potentiali de buna-
credinta, care la momentul inte-
rogdrii Tncd nu sunt pregatiti sa-si
aminteascd de sine statator toate
evenimentele derulate cu participa-
rea sau prezenta lor din cauza unei
simple uitari. Arsenalul tacticii cri-
minalistice permite de a restabili
in memorie anumite evenimente
si fapte care par a fi uitate [10]. In
acelasi timp, nu trebuie sd intre-
prindem anumite actiuni care ar su-
gera raspunsul, identice prin esenta
sa cu Iintrebarile de acelasi gen,
inclusiv si prin prezentarea inain-
te de momentul necesar, oportun a
informatiilor documentare. in pro-
cesul pregatirii catre audiere, este
rational ca reprezentantul organu-
lui de urmarire penala sa studieze
documentele identificate si ridicate
in procesul efectudrii altor actiuni
de urmarire penala, care reflecta

circumstantele ludrii anumitor de-
cizii si hotarari cu efecte juridice n
vederea formuldrii unor intrebari
suplimentare (de precizare, de con-
cretizare etc.).

Legalizarea mijloacelor banesti
si a bunurilor materiale obtinute
din surse infractionale, fiind o
consecintd si o materializare a
scopului urmarit, se reflecta, in-
tr-o anumitd masurd, si sub forma
urmelor, inclusiv si a celor ideale,
inca la etapa activitatii criminale de
realizare a intentiei infractionale,
precum si la etapa pregatitoare a
faptei. De asemenea, pentru a sta-
bili si a demonstra circumstantele
legalizarii banilor murdari, este
necesara o analizd detaliatd a re-
zultatelor audierii martorilor cu
referire la continutul declaratiilor
pe care acestia le-au facut [15, p.
177-178].

Verificarea declaratiilor marto-
rilor este absolut necesara pentru
stabilirea veridicitatii unei martu-
rii. Verificarea va fi efectuatd pe
baza altor probe sau date existente
la dosar, prin intrebari referitoare la
modul in care martorul a perceput
faptele ori a aflat despre acestea
[10, p. 199].

Pe aceasta categorie de dosare,
in calitate de parti vatdmate sau
reprezentanti ai lor pot fi audiate
persoanele fizice sau juridice care
au suportat un prejudiciu de pe
urma infractiunii. in ceea ce se re-
ferd la intrebarile legate nemijlocit
de legalizarea banilor proveniti din
activitati murdare, apoi partii va-
tamate 1i pot fi cunoscute anumite
procedee aplicate de faptuitor in
acest sens [15, p. 179]. Succesul
audierii oricdrei persoane (inclu-
siv si al partii vatamate) depinde,
in cea mai mare masura, de ofiterul
de urmarire penala (procuror), care
pregateste si efectueaza aceas-
ta actiune procesuald si de tactica
criminalisticd, de capacitatea lui
de a stabili contactul psihologic cu
persoana audiata, de a utiliza com-
plexul de procedee tactice si psiho-
logice, normele si cerintele proce-
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suale, etice si morale, precum si de
cunoasterea impecabild a materia-
lelor cauzei cercetate [3, p. 520].

Ascultarea banuitului reprezin-
ta activitatea procedurala prin care
persoanele suspectate ca fiind auto-
rii unor infractiuni sunt chemate sa
facd declaratii sau sa dea explicatii
in fata organului de urmadrire pe-
nala. Declaratiile banuitului, in
situatia in care acestia recunosc
completamente sau partial comite-
rea faptei, prezintd un mijloc impor-
tant de proba, care sa serveasca in
mod direct la stabilirea adevarului.
Desi legea nu confera declaratiilor
banuitului o valoare probanta deo-
sebita, referirile directe ale acestuia
la imprejurarile si modalitatile prin
care s-a comis infractiunea, cunos-
cute de el la perfectie, pot avea un
rol decisiv 1n solutionarea cauzei
[1, p. 286].

Ascultarea banuitilor in cazul
criminalitatii din domeniul afaceri-
lor se realizeaza in scopul obtinerii
de informatii referitoare lamodul de
operare utilizat, bunurile obtinute
din activitatea infractionald, du-
rata activitdtii criminale, precum
si la identificarea posibild a altor
persoane care au participat si ele la
activitatea infractionala [6, p. 69].
Obiectul audierii banuitului urmea-
za sa fie axat pe urmatoarele aspec-
te: 1) tipul, modalitatea de organi-
zare a grupului criminal, care este
numarul participantilor, specializa-
rea si numarul acestora, cine este
organizatorul si conducatorul gru-
pei, de cine a fost creatd, cum sunt
repartizate rolurile intre faptuitori si
ce masuri de conspirare sunt luate;
2) de cat timp si prin ce modalitati
cel audiat a fost antrenat In activi-
tatea grupului criminal, care au fost
motivele, ce rol avea in cadrul gru-
pului, de la cine primea indicatiile
legate de activitatea infractionala;
3) cine dintre participanti a fost
generatorul ideii referitoare la spa-
larea banilor, ce cunoaste despre
circumstantele cauzei, care era
miodalitatea de comunicare in-
tre membrii grupului criminal; 4)
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cine nemijlocit a luat anumite ho-
tatari in privinta spalarii banilor si
a elaborat modalitati si procedee
in acest sens, care au fost masuri-
le de conspirare si de asigurare a
invulnerabilitatii membrilor gru-
pului, cine repartiza obligatiunile
si rolurile 1n randul complicilor sau
realiza functii organizationale si de
conducere in cadrul structurii; 5)
care a fost esenta schemei de spa-
lare a banilor: aici poate fi vorba
despre identificarea operatiunilor
financiate si a tranzactiilor precum
si a consecutivitatii in care acestea
au fost efectuate; care persoane fi-
zice sau juridice au fost antrenate
in aceastd activitate; identifica-
rea continutului fiecarei tranzactii
in parte sub aspect de element
structural in cadrul mecanismului
de punere in aplicare a intentiei
infractionale; 6) cine si prin ce
modalitati identifica agentii eco-
nomici si 1i antrena in schemele
infractionale, cum erau stabilite
contactele si relatiile de incredere
cu reprezentantii acestora; 7) care
era obiectul tranzactiei, echiva-
lentul si componentele acestuia;
8) cine pregdtea, perfecta actele
tranzactiei, indeplinea obligatiile
specificate in ea, cine semna actele
din numele factorilor de decizie sau
a altor colaboratori imputerniciti in
acest sens (contabili-sefi, conta-
bili, sefii de macazii etc.), la cine
se pastrau stampilele agentilor
economici fictivi, cine era respon-
sabil de pastrarea actelor necesare
pentru incheierea tranzactiilor; 9)
in ce modalitate si in care volum
cel audiat si alti participanti si-au
indeplinit obligatiile asumate de
pe urma incheierii tranzactiilor;
daca aceste obligatiuni nu au fost
indeplinite in volum deplin sau in
modul corespunzator, apoi care au
fost motivele; 10) cine si in ce mod
ducea evidenta procesului de spa-
lare a banilor, veniturilor obtinute,
care era modalitatea de repartizare
a veniturilor pe interiorul grupului
criminal, care anume sume sau alte
valori materiale au fost obtinute

nemijlocit de catre cel audiat, ce
a facut banuitul cu sumele sau bu-
nurile vizate; 11) care ar fi suma
totala, exacta a mijloacelor banesti
legalizate de pe urma aplicarii
schemelor infractionale; 12) unde,
cand, in care anume circumstante
si de catre cine anume a fost cur-
mata activitatea infractionald [15,
p. 180-182].

In orice proces penal, figura
persoanei banuite de savarsirea
faptei prejudiciabile este 1n atentia
permanenta a ofiterului de urma-
rire penald. Audierea banuitului
se realizeaza, de obicei, in situatie
de conflict. Doar in unele cazuri
aceasta activitate se desfasoard in
situatie fara conflict, cand banui-
tul de la bun inceput 1si recunoaste
vinovdtia si prezinta declaratii sin-
cere referitor la cele savarsite [3, p.
581].

Particularitatile tactice ale audi-
erii banuitului depind de faptul daca
acesta a comis fapta de unul singur
sau infractiunea a fost savarsita in
grup. Totodata, doctrina si practi-
ca judiciard pune in evidentd fap-
tul ca majoritatea covarsitoare a
infractiunilor de acest gen sunt
comise de gruparile criminale or-
ganizate. Din acest considerent, n
procesul planificarii si identificarii
tacticii criminalistice de audiere a
banuitilor in cauzele legate de spa-
larea banilor este necesar sa tinem
cont de recomandarile criminalisti-
cii in materia audierii persoanelor
banuite de comiterea infractiunilor
in grup sau in cadrul organizatiilor
criminale [12, p. 23-29; 16, p. 100-
102].

Investigarea in domeniul afa-
cerilor este caracterizatd de com-
plexitate, ea trebuind sa fie efectu-
ata cu hotarare, cu multa rabdare,
tenacitate, perspicacitate si curaj.
Niciunul dintre aceste atribute
nu trebuie sa lipseasca, daca se
doreste restabilirea echilibrului
intre dispozitiile penale incad insu-
ficiente si abilitarea delincventilor
din lumea afacerilor [9, p. 589]. In
acest context, particularitatile au-
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dierii banuitului sunt determinate
de pozitia acestuia 1n raport cu cele
incriminate. Totodata, daca in ma-
terialele cauzei penale se regasesc
actele si documentele corespunza-
toare referitoare la spalarea banilor,
apoi reprezentantul organului de
urmarire penald are acces la anu-
mite informatii probatorii vis-a-vis
de activitatea ilegala a subiectilor
infractiunii. Acest lucru face posi-
bila diagnosticarea reusitd a com-
portamentului  banuitului, iden-
tificarea liniei de comportament,
stabilirea contactului psihologic si
convingerea persoanei de a colabo-
ra cu organul de urmarire penala.

Daca banuitul se afla in stare
de arest, apoi este rational sa ne
pregatim pentru audierea acestuia,
inclusiv si prin studierea si anali-
za informatiilor care se contin in
diferite acte si documente ridicate
in urma perchezitiilor efectuate la
anumiti agenti economici care au
interactionat, colaborat cu acesta,
precum si cele obtinute in urma
interpelarilor adresate diferitor
structuri. Elaborand planul initial
al audierii banuitului, lista intreba-
rilor care urmeaza a fi clarificate,
este necesar sa pregatim si anumite
documente pentru a fi prezentate
celui interogat n calitate de probe.
Totodata, este necesar sa exclu-
dem cazurile de prezentare preco-
ce a acestora, iar in unele situatii
este necesar de a evita, in genere,
ingtiintarea banuitului cu faptul
ca organul de urmarire penald ar
detine anumite acte sau documen-
te importante pentru cauza penala
[15, p. 183-184].

Concluzii: Pentru completarea
lacunelor si inlaturarea erorilor in
procesul audierii pe aceasta cate-
gorie de dosare, este necesar sa ne
folosim cat mai activ pe potentialul
tacticii criminalistice in materia
audierii subiectilor potentiali de
buna-credintd, care la momentul
interogdrii incd nu sunt pregatiti
sd-si aminteascd de sine statator
toate evenimentele derulate cu
participarea sau prezenta lor din
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cauza unei simple uitari. Arsenalul
tacticii criminalistice perimte de a
restabili in memorie anumite eve-
nimente si fapte care par a fi uitate.
In acelasi timp, nu trebuie sa intre-
prindem anumite actiuni care ar su-
gera raspunsul, identice prin esenta
sa cu Iintrebdrile de acelasi gen,
inclusiv si prin prezentarea inain-
te de momentul necesar, oportun a
informatiilor documentare.

Particularitatile tactice ale audi-
erii banuitului depind de faptul daca
acesta a comis fapta de unul singur
sau infractiunea a fost sdvarsita in
grup. Totodata, doctrina si practi-
ca judiciara pune in evidentd fap-
tul cd majoritatea covarsitoare a
infractiunilor de acest gen sunt
comise de grupdrile criminale or-
ganizate. Din acest considerent, 1n
procesul planificarii si identificarii
tacticii criminalistice de audiere a
banuitilor in cauzele legate de spa-
larea banilor este necesar sa tinem
cont de recomandarile criminalisti-
cii In materia audierii persoanelor
banuite de comiterea infractiunilor
in grup sau in cadrul organizatiilor
criminale.

Daca in materialele cauzei pe-
nale se regasesc actele si documen-
tele corespunzatoare referitoare la
spalarea banilor, apoi reprezen-
tantul organului de urmarire pena-
la are acces la anumite informatii
probatorii vis-a-vis de activitatea
ilegald a subiectilor infractiunii.
Acest lucru face posibila diagnos-
ticarea reusitd a comportamentului
banuitului, identificarea liniei de
comportament, stabilirea contactu-
lui psihologic si convingerea per-
soanei de a colabora cu organul de
urmarire penala.
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MONITORIZAREA ELECTRONICA - ALTERNATIVA LA PEDEAPSA

INCHISORII

Turie MAHU

doctorand, Academia ,,Stefan cel Mare” a MAI

Monitorizarea electronica este un termen general care se referd la forme de supraveghere cu care se monitorizeaza locul
de trai, deplasarea si comportamentul infractorilor in cadrul procesului de justitie penala sau de executare a pedepsei. Aceste
programe si sisteme de urmarire satisfac nevoile sistemului de justitie penald prin oferirea de responsabilitate infractorilor

si de protectie a victimelor.

In acest studiu, putem concluziona ca monitorizarea electronica este un lider inovator si furnizor in localizarea tehnolo-
giilor de supraveghere pentru justitia penala.
Cuvinte-cheie: sistem de monitorizare, justitie penald, infractori, reintegrare, supraveghere.

ELECTRONING MONITORING - AN ALTERNATIVE TO PRISON

Turie MAHU

PhD Candidate, Academy ,,Stefan cel Mare” of the Republic of Moldova

Electronic monitoring is a general term that refers to forms of supervision that monitor the place of residence, movement
and behavior of the offenders in the criminal justice process or the execution of the sentence. These programs and tracking
systems accommodate the needs of the criminal justice system by providing accountability and victim protection.

In this study, we can conclude that electronic monitoring is an innovative leader and provide in local surveillance tech-

nologies for criminal justice.

Keywords: monitoring systems, criminal justice, offenders, rehabilitation, surveillance.

prima definitie a monito-

rizarii electronice o intal-
nim in Recomandarea Comitetului
de Ministri CM/Rec(2014)4 catre
statele membre privind monitori-
zarea electronica ca fiind ,,un ter-
men general care se referd la forme
de supraveghere prin intermediul
cdrora sa se monitorizeze locatia,
miscarea si comportamentul spe-
cific persoanelor din cadrul pro-
cesului de justitie penald. Formele
curente de monitorizare electronica
se bazeaza pe unde radio, tehnolo-
gie de urmarire prin satelit sau bio-
metrica” [15].

Parintele conceptului de mo-
nitorizare a infractorilor prin mij-
loace tehnice este considerat dr.
Ralph K. Schwitzgebel, psiholog
la Universitatea Harvard. Acesta a
sustinut cd acceptarea unor masuri
de control judiciar si de reeducare
sociald a delincventilor in comu-
nitate este de preferat in actuala
etapa de dezvoltare umana, iar o
alternativa mai permisivd, mai
toleranta si mai putin costisitoare

decat custodia persoanelor se im-
pune ca o solutie necesara i opor-
tuna. [12, p.211]

Recomandarea Comitetului
de Ministri catre statele membre
privind monitorizarea electronica
[15] stabileste cd: ,,in functie de
jurisdictiile nationale, monitoriza-
rea electronicd poate fi folosita in
unul sau mai multe din urmétoarele
moduri:

a) in faza procedurilor penale
premergatoare procesului;

b) drept conditie pentru suspen-
darea sau executarea unei sentinte
de inchisoare;

c¢) ca mijloc de sine statator
de supraveghere a executdrii unei
sanctiuni sau masuri penale 1n ca-
drul comunitatii;

d) in combinatie cu alte
interventii de liberare conditionatd;

¢) ca masura premergatoare eli-
berarii pentru cei din inchisori;

f) in cadrul liberarii conditio-
nate din inchisoare;

g) ca masurd de indrumare si
supraveghere intensiva pentru anu-

mite tipuri de infractori, dupa libe-
rarea din inchisoare;

h) ca masurd de monitorizare a
miscarilor interne ale infractorilor
in inchisoare si/sau in cadrul peri-
metrului penitenciarelor deschise;

1) camasura de protejare a anu-
mitor victime ale infractiunilor de
suspecti sau infractori individu-
ali.”

Sistemul de monitorizare elec-
tronica in Republica Moldova con-
std n supravegherea de la distanta,
prin sistemele GPS (Sistem Global
de Pozitionare), utilaj telefonic fix
sau mobil cu care se monitorizeaza
locatia si miscarea persoanelor su-
puse supravegherii si controlului,
printr-o brétara speciald instalatd la
mana sau picior, in temeiul hotara-
rilor judecatoresti sau a deciziilor
sefilor de penitenciare.

Implementarea proiectului pri-
vind monitorizarea electronica in
Republica Moldova a pornit prin
aprobarea Planului de actiuni [6]
pentru implementarea strategica
de reforma a sectorului justitiei
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pentru anii 2011-2016, Directia
strategica ,,consolidarea sistemu-
lui de probatiune si a sistemului
penitenciar [10].

Cadrul legal de monitorizare
electronica a fost instituit In Repu-
blica Moldova odatda cu adoptarea
Legii nr. 138/2015 privind modifi-
carea si completarea unor acte le-
gislative [9]. Insa, modul, conditiile
si procedura de monitorizare elec-
tronica au fost stabilite, un an mai
tarziu, in Regulamentul privind
monitorizarea electronica a persoa-
nelor, adoptat de Guvern [7].

Codul penal al RM [1] preci-
zeaza ca obligatiile prevazute la
alin (6), art. 90 CP RM, inclusiv,
“sa fie supus monitorizarii elec-
tronice”, pot fi aplicate persoane-
lor: condamnate cu suspendarea
conditionata (art.90 CP), condam-
nate cu suspendarea partiala a exe-
cutarii pedepsei (art.90"), liberate
conditionat de pedeapsa nainte de
termen (art.91 CP), carora le-a fost
inlocuita partea neexecutata din
pedeapsa cu o pedeapsa mai blanda
(92 CP) si carora le-a fost amanata
executarea pedepsei pentru gravi-
ditate sau intretinerea copiilor pana
la varsta de 8 ani (art.96 CP).

In acest caz, depistim o eroa-
re de drept in cazul inlocuirii de
instanta de judecatd a partii nee-
xecutate din pedeapsd cu pedeap-
sa amenzii, potrivit art.92 CP, cu
aplicarea obligatiilor prevazute la
art.90 CP si ca exemplu “sa fie su-
pusa persoana monitorizarii elec-
tronice”.

Regulamentul privind monito-
rizarea electronicd a persoanelor
dispune in pct.22 ca in cazul incal-
carii repetate a obligatiei/restrictiei
(...), consilierul de probatiune ina-
inteaza un demers in instanta de ju-
decatd pentru anularea liberarii de
pedeapsa penala si trimiterii per-
soanei pentru executarea pedepsei
in penitenciar.

Cum ar putea fi aplicate aceste
proceduri in cazul in care persoana
nu respecta restrictiile impuse prin
supravegherea electronica, pedeap-

sa amenzii fiind executatd efectiv
de persoana.

In acest caz, obligatiile stabili-
te in art.90 CP se aplica auxiliar cu
pedeapsa principala, iar executarea
pedepsei principale produce temei
de a admite cd sentinta judecato-
reasca a fost executata.

De asemenea, situatia juridica
este similara si pentru alte obligatii
aplicate la nlocuirea partii neexe-
cutate din pedeapsa cu o pedeapsa
mai blanda, si de aceea, intervenim
cu propunerea de revizuire a aline-
atului (4) art. 92 CP, introdus prin
Legea nr.163/2017, in vigoare din
20.12.2017 [8].

Potrivit art. 271 al Codului de
executare al RM [2] sunt supuse
monitorizarii electronice:

1) persoanele liberate de pe-
deapsa penald in conformitate cu
art. 89 din Codul penal al Repu-
blicii Moldova nr.985-XV din 18
aprilie 2002.

2) persoanele condamnate care
se deplaseaza fara escortd sau cei
care se deplaseaza pe o perioada
scurta de timp 1n afara penitencia-
rului, in conformitate cu articolele
216 si 217 din Codul de executare
al Republicii Moldova nr.443-XV
din 24 decembrie 2004.

3) persoanele carora le este
aplicatd o masura preventivd cu
stabilirea anumitor obligatii sau re-
strictii.

De asemenea, si pct.2, alin. 3)
al Regulamentului privind monito-
rizarea electronicad a persoanelor,
aprobat prin HG 1322/2016, pre-
vede ca ,,sunt supuse monitorizarii
electronice persoanele carora le
este aplicatda o masurd preventiva
cu stabilirea anumitor obligatii sau
restrictii’. Astfel, este evident ca
monitorizarea electronica nu poate
fi aplicata arestului preventiv, dar
acelor masuri preventive alternati-
ve Inchisorii cuprinse in Codul de
procedurd penald al RM [3], cum
sunt:

1) obligarea de a nu parasi loca-
litatea sau obligarea de a nu parasi
tara (art.178 CPP);
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2) liberarea provizorie sub con-
trol judiciar (art.191 CPP);

3) arestarea  la  domiciliu
(art.188 CPP).

Baza juridica de executare a ma-
surii penale aplicate cu monitoriza-
rea electronicd este reglementata in
art. 271" al Codului de executare al
RM, care prevede in alineatele 3) si
4) ca [2]: ,,in caz de aplicare a mo-
nitorizarii electronice, persoanei i
se ataseaza un dispozitiv special,
care consta din bratara speciala sau
dispozitiv mobil. Persoanei supuse
monitorizarii electronice i se stabi-
lesc:

a) zona de deplasare;

b) zona si/sau locul unde este
interzis sa se deplaseze;

¢) perioada de timp in care i se
interzice de a parasi domiciliul sau
resedinta.”

Aceste prevederi legislative
autorizeaza aplicarea Regulamen-
tului de monitorizare electronica a
persoanelor cu intreg mecanismul
adoptat de Guvern.

Insa, procedura de executare a
masurilor preventive, enumerate
mai sus, este prevazuta in Titlul
VI, Capitolul XXIX, art. 296, 301
si 302 al Codului de executare al
RM.

Astfel, la punerea in executare
a masurilor preventive concrete nu
estestabilitd proceduradeinformare
imediata a organului de probatiune
si expediere a actului judecatoresc
in cazul aplicarii masurii cu moni-
torizarea electronica, aceasta fiind
lasatd in seama organului afaceri-
lor interne, iar acest fapt provoaca
confuzii sau intarzieri de timp in
aplicarea sistemului electronic pre-
venitului. In acest sens, propunem
modificarea si completarea Codu-
lui de executare, astfel ca, in cazul
aplicarii de instantele de judecata a
masurilor preventive cu monitori-
zarea electronica a persoanei, sa fie
expediatd hotararea sa imediat or-
ganului de probatiune, de rand cu
organul afacerilor interne.

O noua categorie de persoane
propusa de Guvern pentru a fi su-
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puse monitorizarii electronice sunt
agresorii familiali, inclusd 1n pro-
iectul de lege privind modificarea
unor acte normative [11], in scopul
respectdrii masurilor de protectie
aplicate victimelor violentei in fa-
milie.

Proiectul de lege mentionat pre-
vede ca victima sau membrii fami-
liei acesteia, cu acordul scris, pot
purta un sistem electronic de supra-
veghere care sd permita verificarea
respectarii obligatiei agresorului.

Asigurarea monitorizarii elec-
tronice a tuturor categoriilor de
persoane monitorizate se efectuea-
74 de catre organele de probatiune.

Diversitatea activitatilor de
probatiune servesc unui dublu scop:
protectia comunitatii prin monitori-
zare continud a comportamentului
infractorului si reintegrarea sociala
a infractorului. Din prevederile le-
gislative se observa ca probatiunea
din RM are un model mixt - este
parte a sistemului justitiei penale,
indeplinind totodata si unele functii
ale asistentei sociale.

In prezent, supravegherea si
controlul executdrii obligatiilor si
restrictiilor aplicate persoanelor
prin sistemul de monitorizare elec-
tronica se efectueaza prin interme-
diul platformei software de moni-
torizare electronica, care reprezinta
o totalitate sistematizatd de date
despre locatia si miscarea persoa-
nelor supuse monitorizarii electro-
nice [7, p.7].

Conform Raportului de bilant
al Inspectoratului National de
Probatiune [14, p.26], in perioada
anului 2019, au fost monitorizate
electronic 157 persoane:

a) 60 persoane cu aplicarea
masurilor de liberare de pedeapsa
penald de catre instantele de jude-
cata;

b) 79 persoane le-au fost sta-
bilita masura preventiva — arest la
domiciliu;

¢) 12 persoane le-au fost stabi-
litd masura preventiva — liberarea
provizorie sub control judiciar;

d) 6 persoane condamnate cu

deplasare fara escorta in afara pe-
nitenciarului.

La aplicarea monitorizarii elec-
tronice se ia in considerare daca
persoana care urmeaza a fi supusa
monitorizarii electronice dispune
de resursele necesare pentru apli-
carea acesteia, inclusiv domiciliu
sau resedintd dotatd cu energie
electrica.

In cazul incilcarii repetate a
obligatiei/restrictiei de catre per-
soanele supuse monitorizarii elec-
tronice, consilierul de probatiune,
in functie de tipul masurii stabilite
efectueaza urmatoarele actiuni: in-
ainteaza un demers in instanta de
judecata pentru anularea liberarii
de pedeapsa penala si trimiterii per-
soanei pentru executarea pedepsei
in penitenciar, informeaza imediat
seful institutiei penitenciare pen-
tru anularea obligatiunii/restrictiei
pentru care se aplica monitorizarea
electronica, informeaza imediat or-
ganul de politie in vederea sesizarii
procurorului si/sau instantei de ju-
decata asupra oportunitatii inlocu-
irii masurii preventive cu una mai
aspra.

In fapt, prestatiile de suprave-
ghere electronica sunt destinate sa
inregistreze si sd certifice confor-
mitatea respectarii obligatiilor/ma-
surilor impuse, arest la domiciliu,
frecventarea anumitor locuri inter-
zise, apropierea de victima.

in momentul de fati, se utilizea-
za instrumentele de monitorizare
electronicd echipate cu frecventa
radio ( RF ) sau dispozitive de
urmarire prin satelit (GPS ). Fie-
care tehnica are un scop diferit si
functioneaza diferit.

Alegerea unei tehnici specifice
depinde de urmatorii factori:

a) Tip de infractiune;

b) Proportionalitatea;

c¢) Nivel de gestionare a riscu-
rilor;

d) Scopuri in timpul EM.

Statele europene aplica trei ti-
puri de tehnologii:

* pasiva: beneficiarul este verifi-
cat prin intermediul telefonului.
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* activa: beneficiul este obligat
sd poarte o bratara electronica care
transmite semnale catre un recep-
tor, care preia mesajul si sa se afle
intr-o anumita zona;

e prin intermediul G.P.S-ului
[17, p.49].

Expertiza internationald leaga
notiunea de supraveghere electro-
nicd de doud coordonate funda-
mentale: [12, p.212]

* riposta eficienta — din punct
de vedere economic si social — la
incarcerare; constrangerile bugeta-
re consolideaza teza potrivit careia
suplimentarea si modernizarea ca-
pacitatii lor de incarcerare nu sunt
singurele cai de urmat;

* manierd de control al crimina-
litagii bazatd pe responsabilizarea
subiectilor si comunitatii; uzanta
impune implementarea unui sistem
dual de tratare a delincventei: in-
chisoare pentru cazurile care au ne-
voie de ea si pedepse si/sau restric-
tii severe in comunitate pentru cele
care nu solicitd expres custodia.

Recomandarea Comitetului de
Ministri catre statele membre cu
privire la Regulile de Probatiune
ale Consiliului Europei (Adoptata
de catre Comitetul de Ministri la
20 ianuarie 2010 la cea de-a 1075
adunare a Vice-ministrilor) stipu-
leaza ca, atunci cand este utilizata
monitorizarea electronica ca parte
a supravegherii probatiunii, ea tre-
buie sa fie combinata cu interventi-
ile destinate reabilitarii si sustinerii
abtinerii de la comiterea altor in-
fractiuni [16, pct.57].

De asemenea, nivelul supra-
vegherii tehnologice nu va fi mai
mare decat este necesar intr-un
caz concret, ludnd 1n consideratie
gravitatea infractiunii comise si
riscurile aferente pentru siguranta
comunitatii ca limite ale monitori-
zarii persoanei.

Restrictiile privind libertatea
de circulatie in absenta unor forme
de asistentd personald sau sociala,
cum ar fi liberarile de pedeapsa pe-
nala cu monitorizare electronica ar
echivala cu o Incélcare a Regulilor
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europene. Asistentd sociala, ajutor
si programe de schimb personal de
specialitate sunt vazute ca o parte
integrantd a supravegherii intensi-
ve cu monitorizare electronica.

In baza studiilor operate de Or-
ganizatia Europeana de Probatiune,
monitorizarea electronica suprima
incalcarile In timpul monitorizarii,
dar nu dupa aceasta. Monitorizarea
electronica confera o anumita cres-
tere temporard a sigurantei publi-
ce.

Infractorii au adesea probleme
legate de dependenta alcoolului si
drogurilor §i de aceea au nevoie
de o abordare specifici. ME poate
echilibra vietile acestor infractori,
reducand riscul de recidiva, dar
acestia trebuie sa fie monitorizati
atent de catre serviciul de proba-
tiune 1n scopul de a combina su-
pravegherea cu participarea la un
tratament special sau de consiliere
pentru a se ajunge la cele mai bune
si cele mai eficiente rezultate.

Beneficiile la utilizarea monito-
rizarii electronice sunt: reduce re-
cidiva; previne influentele negative
ale Inchisorii (pedeapsa fara incar-
cerare); oferd transparenta in viata
de zi cu zi a infractorului; stabiles-
te limite clare permise de lege; face
ca infractorul sa fie constient de
propriul comportament; contribuie
la protectia victimelor.

Sistemul de monitorizare elec-
tronicd a infractorilor are o multi-
tudine de avantaje sociale:

1) Monitorizarea electronica re-
duce nivelul de aplicare a pedepsei
cu inchisoarea, iar ca efect, aglo-
merarea institutiilor penitenciare.

2) Monitorizarea electronica se
aplica persoanelor predispuse de a
recidiva, adicd cu un pericol mai
inalt pentru societate, dar care sunt
improprii penitenciarului.

3) Monitorizarea  electronica
contribuie la supravegherea efici-
entd a infractorilor in comunitate si
la prevenirea criminalitatii in soci-
etate.

4) Monitorizarea electronica
ofera posibilitatea persoanei in

conflict cu legea sa-si pastreze
integritatea atdt personald, cat si
sociala, deoarece persoana con-
damnata are sansa sa-si continue
studiile, sa-si pastreze locul de
munca, sa se afle In cercul fami-
liei, sa contribuie la starea materi-
ald a familiei si educarea copiilor,
sd mentind relatiile cu prietenii si
rudele apropiate care pot influenta
pozitiv asupra comportamentului
si starii psiho-emotionale a delin-
cventului.

Costurile zilnice ale monitori-
zarii electronice [5, p.4] se reduc
din primul an pana in anul trei al
Pilotului, acestea urmand sa se re-
duca si mai semnificativ, daca se
lanseazd programul de monitori-
zare electronicd la nivel national.
Astfel, costurile zilnice ale moni-
torizarii electronice per infractor
au fost evaluate la 160 MDL, iar
aceastd suma ar putea scadea sub
120 MDL daca pilotarea ar fi urma-
ta de un program national. Obiec-
tivul este de a atinge nivelul de %
din cheltuielile in penitenciar.

Supraaglomerarea  inchisori-
lor pune presiune pe sistemele de
justitie penala de a utiliza alterna-
tive la sentinte privative de liber-
tate pentru a nu incalca drepturile
fundamentale ale detinutilor si mi-
nimalizarea numarului de condam-
ndri la Curtea Europeana a Dreptu-
rilor Omului.

Exista trei rationamente prin-
cipale care sustin implementarea
monitorizarii electronice [13]:

* Detentia: serviciile si progra-
mele de supraveghere electronica
au capacitatea sa raporteze prezen-
ta unei persoane intr-un loc desem-
nat.

e Restrictiile: monitorizarea
electronica poate fi folosita pentru
a interzice accesul infractorului in
anumite zone sau sd abordeze anu-
mite persoane, cum ar fi victimele
sau chiar complicii.

* Supravegherea: datorita aces-
tei functii autoritatile pot monitori-
za, in mod permanent, in limitele
programului stabilit, miscarile in-
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fractorilor, fara a interveni, in fapt,
asupra deciziilor lor.

Monitorizarea electronica este
o metoda care poate fi folosita fie
in locul detentiunii, pentru a reduce
durata pedepsei cu inchisoarea sau
ca parte a unei pedepse neprivative
de libertate.

Programele de supraveghere
electronicd au cunoscut o dezvol-
tare §i o raspandire semnificativa
la nivelul Statelor Unite ale Ame-
ricii si, apoi, in Intreaga lume. De
la 2.300 de subiecti inregistrati
in 1988, in 32 de state din Statele
Unite ale Americii, numarul aces-
tora a ajuns la 95.000, zece ani mai
tarziu.

Rezultatele remarcabile au facut
ca experienta justitiei americane
sa fie exportatd in Marea Britanie,
Canada, Australia, Noua Zeelanda,
Singapore, Suedia si Olanda. Aco-
lo, ca urmare a parcurgerii unor
proiecte-pilot, cu grade diferite de
complexitate, s-au construit struc-
turi operationale, administrate atat
de sectorul public, cat si de cel pri-
vat [4, p.110].

Jurisdictiile anglo - saxone (An-
glia, Tara Galilor si Scotia) au cea
mai mare implicare a sectorului
privat pentru furnizarea, instalarea
si monitorizarea programului, desi
responsabilitatea pentru punerea in
aplicare poate fi efectuata de catre
autoritatile publice, in functie de
tipul de relatii sociale care au fost
incalcate.

In unele jurisdictii, cum ar fi
Austria, Belgia, Danemarca, Esto-
nia, Franta, Germania, Luxemburg,
Polonia, Portugalia si Suedia, par-
ticiparea sectorului privat este in
mare parte legatd de furnizarea de
echipamente, instalarea si toate as-
pectele legate de supraveghere ce
se efectueaza de catre Serviciile de
probatiune [17, p.49]. De aseme-
nea, Portugalia si Spania deruleaza
proiecte de monitorizare electroni-
ca cu agresorii familiali care impli-
ca si victimele violentei 1n familie.

In majoritatea statelor utilizarea
monitorizarii electronice este le-




" APRILIE — MAT 2020

gatd de un program de sprijin, mai
exact, cu cele care sunt disponibile
in serviciile de probatiune, cum ar
fi: supravegherea conditionata, ce-
rinta legala de a fi incadrat Tn cam-
pul muncii sau de studii, programe
de tratament anti-alcool, antidrog
sau boli venerice, consiliere psiho-
logica si asistenta sociala.

Monitorizarea electronica este
o alternativa la detentie, moderna
si eficientd ce are drept scop mari-
rea gradului de securitate la nivelul
societatii umane. Aplicand monito-
rizarea electronica, societatea este
protejatd prin anumite restrictii de
comportamente antisociale mani-
festate de catre persoana in conflict
cu legea penald, dar si contribuie la
formarea unui sistem de comporta-
ment prosocial ce previne savarsi-
rea noilor infractiuni.

Un control permanent prin mo-
nitorizare asupra actiunilor persoa-
nei, poate duce la inlocuirea unui
comportament gresit cu un mod de
viatd corect, social acceptabil, dar
fard a-i leza drepturile si intimita-
tea persoanei delincvente.

In concluzie, remarcam ca im-
plementarea sistemului de monito-
rizare electronica produce impact
de ordin social si economic asupra
delincventului si asupra societatii,
in ansamblu.

Sub_aspect social monitori-
zarea electronica are ca efecte: im-
plicarea societatii in procesul de su-
praveghere, asistenta si consiliere a
persoanelor in conflict cu legea pe-
nald; sporirea sanselor si oportuni-
tatilor educationale si de angajare n
campul muncii; diminuarea riscuri-
lor de etichetare a condamnatilor si
de respingere din partea societatii;
protectia victimelor infractiunilor;
diminuarea recidivei i1n randul
condamnatilor, cresterea eficientei
colaborarii cu organizatiile negu-
vernamentale, partenerii nationali
si internationali.

Sub_aspect _economic: depopu-
larea penitenciarelor si suportarea
costurilor mai mici din bugetul
de stat datorita faptului ca o zi de

inchisoare a unui detinut este mai
costisitoare decat o zi de suprave-
ghere electronicd; reducerea chel-
tuielilor financiare pentru cazurile
de condamnari la Curtea Europeana
a Drepturilor Omului; intretinerea
proprie si achitarea impozitelor la
locul de munca.

Serviciile si programele de su-
praveghere electronica, fundamen-
tate arestul la domiciliu si liberare
sub control judiciar, au demon-
strat, cu dovezi certe, ca imprima
o tendintd descrescatoare ratelor de
recidiva, atdt la nivelul adultilor,
cat si al minorilor.

In formularea oricdrui punct
de vedere nu trebuie omis faptul
ca serviciile si programele de su-
praveghere electronicd urmaresc
disciplinarea si ordonarea civica
a subiectilor, precum si protejarea
acestora de consecintele negative
ale Incarcerarii prin responsabili-
zarea si cu consimtamantul indivi-
zilor, astfel incat obligatiile asuma-
te sa fie receptionate ca “o a doua
sansa” [12, p.213]. De asemenea,
este necesar sa se tina cont si de
faptul ca supravegherea nu este o
masura de sine statatoare, ci apare
pe fondul sustinerii unei masuri ne-
privative de libertate, dictatd de o
autoritate judiciard, a unui program
de probatiune sau de reintegrare
sociala si se adreseaza infractorilor
predispusi la un risc social.
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UNELE VIZIUNI PRIVIND BAZELE JURIDICE,
ETICE SI PSTHOLOGICE ALE CERCETARII
LA FATA LOCULUI iN CAUZELE CU
INFRACTORI MINORI.

Alina POPA
doctoranda

S-ar parea ca cercetarea la fata locului nu poate aduce anumite coliziuni mo-
rale sau anumite complicatii, deoarece aici, participantii obligatorii sunt - ofite-
rul de urmdrire penald si persoanele care ii acorda asistentd la efectuarea acestei
actiuni de urmarire penald. Insa si aceasta actiune de urmarire penala este insotita
de comunicarea cu anumiti oameni si are anumite aspecte morale, etice, psiho-
logice etc.

Solutionarea corecta a mai multor Intrebari, aparute in procesul cercetarii la
fata locului necesitd nu doar cunoasterea normelor juridice, ci si a celor etice, mo-
rale, psihologice. Esenta etico-morald, juridica si psihologica se manifesta in re-
comandarile, cerintele tactice privind pregatirea in vederea cercetdrii la fata locu-
lui: luarea de urgentd a anumitor masuri pentru a combate infractiunea, retinerea
banuitilor, acordarea de ajutor victimelor, asigurarea securitatii persoanelor an-
trenate in cercetarea la fata locului. Una din particularitatile de baza ale cercetarii
la fata locului tine de caracterul urgent al acesteia. Cercetarea trebuie efectuata
imediat, de indata, orice tergiversare poate avea ca efect deteriorarea urmelor,
pierderea probelor, modificarea mediului in care s-a produs infractiunea.

Cuvinte cheie: cercetare la fata locului, actiune de urmarire penald, minor,
banuit, victima, martori, tactica criminalisticd, baze etice, psihologice si juridi-
ce, urmarire penald, organ de urmarire penald, proces-verbal, probe, cunostinte
speciale, infractiune, urme.

SOME VISIONS REGARDING THE LEGAL, ETHICAL AND
PSYCHOLOGICAL BASES OF ON-SITE INVESTIGATION IN
JUVENILE DELINQUENCY.

Alina POPA
PhD student

It would seem that the on-site investigation cannot lead to certain moral col-
lisions or certain complications, because here the obligatory participants are: the
criminal prosecution officer and the persons who assist him/her in carrying out
this criminal prosecution action. But this criminal prosecution action is accom-
panied by communication with certain people and has certain moral, ethical, psy-
chological aspects, etc.

The correct solution of several questions which arose in the process of the
on-site investigation requires not only the knowledge of the legal rules, but also
of the ethical, moral, psychological ones. The ethical and moral, legal and psy-
chological essence manifests itself in the recommendations and the tactical re-
quirements regarding the preparation for the on-site investigation: the urgency of
certain measures to combat the crime, the detention of the suspects, the assistance
of the victims, and the assurance of the persons engaged in the on-site investi-
gation. One of the basic features of the on-site investigation is its urgent nature.
The investigation must be carried out immediately and instantly as any delay
may have the effect of deteriorating the traces, losing the samples, changing the
environment in which the crime occurred.

Keywords: on-site investigation, criminal prosecution action, juvenile, sus-
pected, victim, witnesses, forensic tactics, ethical, psychological and legal ba-
ses, criminal prosecution, criminal prosecution body, minutes, evidence, special
knowledge, crime, traces.
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ntroducere. Cercetarea la

fata locului este o activitate
de investigatie desfasurata de orga-
nele de urmadrire penald care con-
std fie in perceperea nemijlocita,
fie prin intermediul unor mijloace
tehnice criminalistice a situatiei si
a urmelor locului unde s-a savarsit
o infractiune sau a mediului in care
au aparut consecintele ei. Realiza-
rea calitativa a acestui act de urma-
rire penald permite sd se depisteze
si s se colecteze un mare volum de
informatie criminalistica autentica,
servind drept baza de cercetare a
majoritatii covarsitoare a dosarelor
penale [6, p. 103].

S-arparea ca cercetarea la fata lo-
cului nu poate aduce anumite colizi-
uni morale sau anumite complicatii,
deoarece aici, participantii obligato-
rii sunt - ofiterul de urmarire penala
si asistentii. Insa si aceasta actiune
de urmarire penald este insotitd de
comunicarea cu anumiti oameni
si are anumite aspecte morale [1,
p- 180]. Fiind o actiune initiala de
urmarire penald si de neamanat, cu
o larga rezonantd in ansamblul pre-
ocuparilor consacrate solutionarii
unei cauze penale concrete, cerce-
tarea la fata locului constituie tot-
odata una din cele mai complicate
si mai importante actini procesuale
si de tactica criminalisticd, ale carei
rezultate conditioneaza, de obicei,
nu numai determinarea directiei,
ci si anumite activitdti procedurale
sau speciale de investigatii. Ea se
efectueazd in scopul descoperirii
urmelor infractiunii si infractorului,
a mijloacelor materiale de proba
pentru a stabili toate circumstantele
infractiunii, date despre faptui-
tor sau alte circumstante care au
importanta pentru cauza cercetata.

Ca activitate initiala, imedia-
td a procesului penal, cercetarea
la fata locului este de neinlocuit si
trebuie efectuatd cu maximum de
operativitate, obiectivitate si pro-
fesionalism, findca ea, neputand fi
repetatd in aceleasi conditii datorita
modificarii inevitabile a aspectului
locului faptei, prezintd o importanta

si o valoaree deosebitd penhtru
desfasurarea ulterioara a cercetarii
infractiunii comise [5, p. 360].
Cercetarea la fata locului pre-
zintd importanta prin faptul ca asi-
gura colectarea probelor materiale
ale infractiunii, punand, totodata, in
evidenta si alte surse de informatii
probante. in practicd s-a demon-
strat ca locul in care faptuitorul si-a
desfasurat activitatea infractionalad
sau unde s-au produs consecintele
ei constituie sursa celor mai diverse
si valoroase probe privind fapta si
autorul acesteia. Descoperirea, fi-
xarea si interpretarea corectd a ma-
terialului probatoriu la fata locului
reprezinta conditia esentiald pentru
solutionarea perfecta a cauzelor pe-
nale. Pe parcursul cercetarii la fata
locului pot fi, de asemenea, stabilite
persoanele care au fost martori ai
faptei savarsite sau cunosc anumite
imprejurari ale acesteia [3, p. 298].
Scopul studiului. Acest articol
are ca scop identificarea bazelor
juridice, etice si psihologice carac-
teristice pentru actul de cercetare la
fata locului 1n cauzele penale cu in-
fractori cu varsta sub majorat.
Metode aplicate si materiale
utilizate. In procesul elaborarii ar-
ticolului stiintific ne-am ghidat de
un sistem de metode stiintifice de
cercetare, si anume: metoda gra-
maticald, metoda sistemica, metoda
deductiei si inductiei, metoda ana-
lizei, metoda comparativa si multe
altele. Baza teoretico-juridica a ar-
ticolului stiintific cuprinde regle-
mentarile normative referitoare la
particularitatile efectudrii urmaririi
penale in cauzele cu minori, doctri-
na procesual-penald si criminalisti-
ca din domeniul cercetarii cauzelor
penale cu privire la minori. De ase-
menea, in procesul elaborarii aces-
tui studiu, am tinut cont si de practi-
ca organelor de drept de pe tardmul
infractionalitatii minorilor, am facut
referire si la alte ramuri ale stiintei:
etica, psihologia judiciara etc.
Rezultate obtinute si discutii.
De frecvente ori, cercetarea la fata
locului se efectueaza in conditiile
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unei situatii de urmadrire penald in-
certe, care este atat de specifica pen-
tru faza initiald a cercetarii: ce s-a
intamplat?; s-a comis o infractiune,
avem 1n fatd o Inscenare sau un ac-
cident?; cine ar fi putut comite fap-
ta? Solutionarea corecta a mai mul-
tor intrebari, aparute la faza initiala
a investigatiilor, necesitd nu doar
cunoasterea normelor juridice, ci si
a celor etice, morale. Astfel, esenta
etico-morald se manifesta In reco-
mandarile, cerintele tactice privind
pregatirea In vederea cercetarii la
fata locului: luarea de urgentd a
anumitor masuri pentru a combate
infractiunea, retinerea banuitilor,
acordarea de ajutor victimelor, asi-
gurarea securitdtii persoanelor an-
trenate in cercetarea la fata locului
[12, p. 84].

Organizarea si conducerea efici-
entd a activitatii echipei de cercetare
la fata locului constituie o conditie
esentiald pentru realizarea sarcini-
lor specifice actului procedural ana-
lizat [9, p. 56]. Sub aspect psiholo-
gic, cercetarea la fata locului este
o percepere nemijlocitd a starii de
lucruri de catre ofiterul de urmarire
penala sau de ceilalti participanti la
aceasta actiune (lucratori ai organe-
lor de constatare, specialisti, victi-
ma). Dat fiind faptul cd continutul
cercetdrii la fata locului este un act
de perceptie nemijlocitd, eficienta
lui va fi determinata, in mare ma-
surd, de manifestarea, In constiinta
ofiterului de urmarire penald, a unor
procese psihologice, a unor stari,
aptitudini si calitati.

Fiind una dintre primele si cele
mai complicate actiuni de urmarire
penald, cercetarea la fata locului
necesitd din partea ofiterului de
urmarire penald anumite aptitudini
si calitati, rabdare, oportunitate si
fermitate [5, p. 386-387]. Una din
particularitatile de baza ale cerceta-
rii la fata locului tine de caracterul
urgent al acesteia. Cercetarea trebu-
ie efectuata imediat, de indata, orice
tergiversare poate avea ca efect de-
teriorarea urmelor, pierderea probe-
lor, schimbarea mediului in care s-a
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produs infractiunea. In asemenea
conditii, reprezentantul organului
de urmarire penala nu are timp su-
ficient pentru pregatirea cercetarii,
analizdnd si cantarind procedeele
tactice 1n acest sens, solicitand si
primind anumite consultatii etc. El
este nevoit s actioneze de urgenta,
congtientizand, totodatd, cd orice
eroare admisa va fi dificil de repa-
rat, deoarece ea poate determina
distrugerea sau pierderea irepara-
bild a probelor. La unii, acest fapt
ridica gradul de responsabilitate, la
cei mai putin experimentati gene-
reazd o stare intalnitd in literatura
de specialitate sub denumirea ,,frica
de a comite erori”. Ea se manifesta
in emotii excesive, graba, nivel sca-
zut de spirit activ, lipsa scopurilor
si finalitatilor constante si precise,
comportament confuz — toate aces-
tea generand incapacitatea de a ghi-
da Tn mod corespunzitor actiunile
participantilor la cercetarea la fata
locului. In acelasi timp, este arhicu-
noscut ca ofiterii de urmarire penala
calificati, in asemenea situatii com-
plexe, actioneaza nu doar rapid, cu
oportunitate, ci si cu un grad sufi-
cient de concentrare, constant. Se
activizeaza spiritul de observatie
a acestora, activitatea intelectua-
1a, ei dirijeaza corespunzator si cu
cunostintd de cauzd actul de cer-
cetare la fata locului. in general, la
aceasta categorie de ofiteri de ur-
madrire penald are loc mobilizarea
tuturor fortelor fizice si morale [12,
p. 84].

Inpofida grabei, ofiterul de urma-
rire penald trebuie sa constientizeze
ca orice eroare sau neglijenta poate
fi hotaratoare, conducand la pierde-
rea irecuperabila a probelor. Aceste
circumstante incumba ofiterului de
urmarire penald un sentiment de
raspundere, iar lucratorilor mai ti-
neri si fard experienta suficientd le
creeaza o stare specificd ce poate
fi definitd ca teama de a gresi. Ea
se manifesta prin emotii exagerate,
dezorientare, confuzie, repezea-
1a, prin gradul scazut al activitatii
rationale, al orientdrii, prin anihi-

larea aptitudinilor de a conduce
corect actiunile participantilor la
examinare si de a desfasura o acti-
vitate rationala clara. Este cunoscut
faptul ca ofiterii de urmadrire penala
calificati, cu experientd, actioneaza
in aceste situatii nu numai prompt
si oportun, dar si orientat, cu atentia
concentrata, cu spirit de observatie,
cu ratiunea mereu treaza, condu-
cand impecabil toate operatiunile
examindrii. Acesti ofiteri de ur-
marire penald reusesc pe parcur-
sul examinarii la fata locului sa-si
mobilizeze toate fortele intelectu-
ale si fizice si sa-i dirijeze pe alti
participanti la actiunea mentionata
[5, p- 387-388].

Prevederile tacticii criminalis-
tice referitoare la caracterul urgent
al cercetarii la fata locului au o
importantd morala profunda. Cer-
cetarea efectuata la timp, fara de
intdrziere permite studierea me-
diului in care s-a comis fapta si a
circumstantelor infractiunii, desco-
perirea corpurilor delicte si inainta-
rea versiunilor de urmarire penala.
Cazurile de taraganare a cercetarii
la fata locului si de refuz de a o
efectua, atunci cand ea este necesa-
rd, contravin cerintelor obligatiunii
morale si profesionale a reprezen-
tantului organului de urmarire pe-
nala [12, p. 84].

Aflandu-se la locul faptei,
ofiterul de urmarire penald experi-
mentat, de frecvente ori, la prima
vedere poate identifica cine a par-
ticipat la comiterea infractiunii.
Or, infractiunile comise de minori
se caracterizeazd, de reguld, prin
urmatoarele particularitati: 1) lo-
cul specific al comiterii infractiunii
(auditoriul, bufetul, locul comerci-
al din apropierea scolii sau a locu-
lui de trai); 2) caracterul bunurilor
sustrase (dulciuri, tigdri, bauturi
alcoolice, telefoane mobile si ac-
cesorii; tehnica de calcul; obiecte
vestimentare etc.); 3) modalitatea
de comitere a infractiunii (patrun-
derea prin orificii inguste; metode
imperfecte de fortare si deteriora-
re a lacatelor, zavoarelor, urmare
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a lipsei abilitatilor infractionale
neprofesionale); 4) semne ale co-
miterii actiunilor cinice, poznase
(inscriptii necenzurate, deteriorarea
lipsitad de sens a anumitor bunuri);
5) lipsa masurilor care, de obicei,
sunt luate in vederea ascunderii ur-
melor infractiunii; 6) urme relativ
mici de maini, picioare; 7) caracte-
rul lucrurilor abandonate sau uitate
in campul infractional (unelte de
fortare a usilor, sticle ale bauturilor
alcoolice, ambalaje etc.

Cercetatorii M. Gheorghita si L.
Canevschi sustin cd examinarea la
fata locului poate oferi si 0 anumita
informatie despre varsta infracto-
rului. Este el matur sau minor, se
poate constata in urma analizei da-
telor privind caracterul infractiunii,
care vorbesc despre interesele spe-
cifice, despre necesitatile si orienta-
rea sociald a persoanei. Experienta
activitatii de urmarire penald de-
monstreaza, de exemplu, ca in ca-
zurile de furturi persoanele mature
iau mai intdi banii, obiectele de
pret sau pe cele deficitare (bijute-
rii, obiecte de cristal, aparataj, co-
voare etc.), iar interesele minorilor
sunt orientate, in primul rand, spre
dulciuri, bauturi spirtoase, precum
si spre ,,obiecte deosebit de semni-
ficative pentru minori, spre cele le-
gate de sport, modelare, de muzica
la moderna etc., spre obiectele care
tin de moda cercurilor de tineret, In
legatura cu dorinta de a se imbraca
bine sau de a avea un lucru ademe-
nitor” [5, p. 393 ; 13, p. 42].

Pentru a identifica faptuitorii,
ofiterul de urmadrire penald trebu-
ie sd organizeze cercetarea locului
faptei in modul corespunzitor. In
acest sens, el planifica actiunile
intregului grup antrenat in cerceta-
re, repartizeaza obligatiunile intre
membrii acestui grup, organizeaza
schimbul de informatii intre acestia.
Stabilind ca posibilul faptuitor este
minor sau ca infractiunea ar fi fost
comisa cu participarea copiilor, el
invitd inspectorul operativ de sec-
tor pentru a participa la cercetarea
locului faptei, care cunoaste foarte
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bine sectorul de care este responsa-
bil, precum si persoanele predispu-
se sd comita fapte antisociale. Or,
rezultatele cercetarii la fata locului
se afla in legatura directd cu orga-
nizarea acestei actiuni de urmarire
penala [12, p. 85].

Dat fiind faptul ca continutul
cercetarii la fata locului este un
act de perceptie nemijlocita,
eficienta acesteia va fi determinata
in mare masura de manifestarea,
in constiinta ofiterului de urmarire
penald, a unor procese psihologice,
a unor stari, aptitudini si calitati.
Totodata, continutul examinarii la
fata locului nu se limiteazd doar
la activitatea organelor senzoriale.
Investigatiile la fata locului presu-
pun, mai intai de toate, solutionarea
de catre ofiterul de urmarire pena-
14, procuror a unor probleme com-
plicate de gandire. El 1si pune o
multime de Intrebari la care incear-
ca sa raspunda. Pe parcursul exami-
narii la fata locului, ofiterul de ur-
marire penald inainteazd numaide-
cat o serie de ipoteze, versiuni, pe
care imediat Tncearcad sa le verifice
[4, p. 274-275]. Locul infractiunii
ne poate oferi nu doar informatii
referitoare la varsta infractorului,
ci si in privinta aptitudinilor si de-
prinderilor acestuia. in infractiune
pot fi reflectate anumite trasaturi
de caracter (agresivitatea, lacomia,
cruzimea, rautatea); calitatile voli-
tive ale infractorului (prudenta, in-
drazneala, fermitatea). Or, chiar si
cei mai indrazneti infractori minori
pun accentul pe spontanietate, im-
previzibilitate, aplicarea violentei
fizice [12, p. 86].

Ofiterul de urmarire penala,
care-si pune in valoare insusirile
profesionale expune totul in as-
pect, in acceptie, in forma sinteti-
zata si destul de argumentat. Aici,
informatia nu se mai obtine de la
persoane, dar de la anumite obiec-
te din care cauza cercetarea la fata
locului constituie antipodul, contra-
versa audierii. Uneori, informatiile
ce marturisesc despre prezenta sau
participarea minorilor la savarsirea

infractiunii pot fi atribuite cu toata
puterea de convingere la legitatile
psihologice specifice cercetarii
asa cum urmele se dovedesc a fi
in concordantd deplind cu starile
psihologice ale participantilor la
infractiune. Aceasta se refera, in
primul rand, la obiectul atentatului
criminal: dulciuri, inventar sportiv,
jucarii. Mai urmeaza a se lua in
consideratie si motivul excesului,
al obrazniciei caracteristice mul-
tor infractori, uneori, chiar foarte
periculoase ale caror autori sunt
minorii. In definitiv, la acest punct
este binevenita analiza ravaselor si
inscriptiilor, adesea de un caracter
cinic, provocator ce sunt lasate de
minori la locul faptei. In multe ca-
zuri, asupra infractiunii savarsite de
minor indicd metoda realizarii actu-
lui criminal la care se refera patrun-
derea prin ochiul de fereastra sau
prin orificii inaccesibile adultilor
[7, p. 81].

Pot fi intalnite situatii cand mi-
norul delincvent este identificat
pand la cercetarea la fata locu-
lui, este retinut in flagrant sau din
explicatiile martorilor, victimei
este clar ca persoana ce a comis
infractiunea, dupa aspectul exterior
si comportament, este minora. In
cadrul cercetarii la fata locului sunt
cautate date obiective care ar con-
firma participarea minorului la co-
miterea infractiunii. Dacd minorul
nu 1si neaga vina si oferd explicatii,
apoi el poate fi antrenat in actiunea
de cercetare a locului faptei. Pana
la aceasta, Insa, este necesara au-
dierea lui sau obtinerea anumitor
explicatii in acest sens. In proce-
sul cercetdrii, pentru asigurarea
obiectivitatii declaratiilor banuitu-
lui minor, acestuia i se propune sa
indice unde si ce actiuni a efectuat
pentru a descoperi in locurile viza-
te urme ale infractiunii sau careva
corpuri delicte.

Efectuand cercetarea la locul
faptei, reprezentantul organului de
urmarire penald poate avea anumi-
te emotii negative, emotii penibi-
le, impovaratoare etc. Este clar ca,
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in asemenea conditii importantda
primordiald au calitatile moral-
volitive ale acestuia. Tendinta de
a-si onora obligatiile de serviciu
si datoria morald, constientizarea
responsabilitatii  in  raport cu
cele asumate 1i vor permite sd se
detaseze de cele strdine cauzei, de
momentele neplacute ale proce-
durii, concentrandu-si la maxim
atentia asupra cercetdrii la fata lo-
cului [12, p. 86-87].

Fondul psihologic al infractiunii
poate actiona asupra ofiterului de
urmarire penald atat pozitiv, cat si
negativ. In primul caz, emotiile tra-
ite il mobilizeaza sa depuna maxi-
mum de eforturi pentru atingerea
scopului, sa efectueze cat mai efi-
cient examinarea la fata locului, sa
faca tot ce depinde de el pentru a se
descoperi infractiunea si infractorul.
Evident, aceasta stare psihologica il
inspira pe ofiterul de urmarire pena-
1a, il orienteaza sa foloseasca toate
posibilitatile pentru a stabili ade-
varul n cazul concret. Lipsa unei
pregatiri psihologice a ofiterului de
urmarire penald si a experientei n
organizarea si efectuarea examina-
rii la fata locului, neputinta de a-si
controla procesele psihice il pot face
sd cada in prizonieratul fondului
psihologic al infractiunii. Influenta
acestui fond se poate manifesta
in neputinta lui de a se elibera de
stress sau, cel putin, de a-l minima-
liza, in lipsa de incredere, in dez-
organizare, confuzie, indiferenta,
apatie, indolentd, incoerenta a gan-
dirii. Analiza experientei de urma-
rire penala demonstreaza ca ase-
menea stari psihologice constituie
una dintre cauzele unor examinari
la fata locului superficiale, formale,
nechibzuite, cu greseli si lacune [5,
p. 389-390].

Nu de putine ori reprezentantul
organului de urmadrire penald este
nevoit sd efectueze cercetarea la
fata locului 1n conditii cand efec-
tuarea acestei actiuni este urmarita
de persoane strdine, din care con-
siderent efectuarea corectd si bine
organizatd a ei isi lasd amprenta
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asupra opiniei publice in privinta
eficientei activitatii organelor de ur-
marire penald, asupra obiectivitatii
si eforturilor constante ale acestora
[10, p. 117]. Tot de conducerea si
organizarea efectuarii procedeului
probatoriu tine si evitarea patrunde-
rii la locul faptei a persoanelor nea-
utorizate sau neavenite. In cazurile
deosebite, la fata locului, pe langa
membrii echipei de cercetare, mai
sunt prezente si alte persoane cu
anumite responsabilitati din cadrul
organelor judiciare sau din alte do-
menii. Acestora li se adauga tot mai
frecvent ziaristii. Cateodata, acestia
patrund chiar printre primii in zona
cercetatd pentru a-si face o idee
despre ce s-a intamplat sau pentru a
formula ipoteze cu privire la natura
si gravitatea faptelor. Nu Intotdeau-
na aceste persoane respecta regulile
cercetdrii la fata locului.
Reprezentantii presei sau tele-
viziunii pot sd asiste, in aceleasi
conditii de ordine si corectitudine,
la actele de investigatie, dar 1n afara
perimetrului scenei infractiunii fata
de acestia, magistratul si membrii
echipei de cercetare trebuie sd dea
dovada de sobrietate, de o anumi-
ta fermitate, dacd jurnalistii sunt
excesiv de curiosi, furnizandu-le
date care pot face obiectul publi-
carii 1n faza initiald a anchetei fara
sd influenteze negativ evolutia
investigatiilor, sa trezeascd anumi-
te ecouri nedorite in opinia publica,
prin exagerari, afirmatii neconfor-
me cu realitatea sau care, pur si
simplu, sa serveasca faptuitorilor.
Comunicarea cu mass-media
este foarte importanta in acest con-
text, fiind necesar ca informatiile
pe care le difuzeaza sa fie filtrate de
organul judiciar, pe de o parte, pen-
tru a nu se ajunge la stiri false, care
pot alarma inutil, pe de alta parte,
pentru a nu divulga informatii care,
ajunse la autori, sunt de natura a pe-
riclita cercetarea [9, p. 57].
Cercetarea la fata locului este
una dintre putinele actiuni de ur-
marire penala, efectuata de ofiterul
de urmarire penald in mod public,

adicd 1n prezenta altor oameni.
Acest fapt cere de la el o anumita
capacitate psihologica, in special,
dexteritatile de a se concentra, de
a-si pastra stabilitatea, de a-si dis-
tribui corect atentia, de a conduce
actiunile participantilor la cerce-
tare, de a mentine disciplina de
muncd si atmosfera de colaborare.
In cazul unei pregatiri insuficien-
te a ofiterului de urmarire penala,
o serie de factori externi prezenti
la fata locului pot exercita asupra
lui o actiune psihologicd negativa.
Dintre acesti factori nevaforabili ar
putea fi amintiti frigul, caldura ex-
cesiva, ploaia, zdpada, ceata, vizibi-
litatea redusa, suprafata prea mare
sau, dimpotriva, prea mica a locu-
lui in care s-a produs evenimentul
infractional [5, p. 390].

Cercetarea la fata locului exer-
cita o influentd educativd asu-
pra cetatenilor care urmadresc
desfasurarea ei. Pentru a exclude
influenta negativa asupra cetatenilor
prezenti la locul faptei, in special,
in cazurile in care este vorba des-
pre minori, normele morale 1i pre-
scriu reprezentantului organului
de urmarire penald sa se abtind de
la dezgolirea deplina a cadavrului.
Sunt considerate ca fiind contra-
re normelor de eticd si discutiile
participantilor despre cercetarea la
fata locului in privinta posibilului
faptuitor, circumstantelor cauzei,
versiunilor Tnaintate etc. Asemenea
discutii, apropiate divulgarii secre-
tului profesional (al urmaririi pena-
le), uneori pot genera suspiciuni,
banuieli nejustificate in privinta
persoanelor care nu au nicio legétu-
rd cu cele intamplate.

Anumite cerinte de ordin moral
sunt Tnaintate fata de reprezentantul
organului de urmarire penala in ca-
zul cercetarii locuintelor, a antura-
jului si starii de fapt de aici, a obiec-
telor de uz personal ale cetatenilor.
In caz de necesitate, el urmeaza sa
obtind acordul pentru examinarea
obiectelor de uz personal, expli-
candu-le persoanelor cd momentul
respectiv nu este bazat pe curio-
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zitate, ci de necesitatea stabilirii
anumitor circumstante care ar avea
importantd pentru cauza. Atitudinea
grijulie a reprezentantului organului
de urmarire penala fata de patrimo-
niul cetatenilor la a caror domiciliu
este efectuatd cercetarea reprezinta
una dintre cerintele de ordin moral
destinate reprezentantilor organelor
de drept [12, p. 87].

Legea procesual-penala (art. 118
CPP al RM) [2], reglementand ex-
pres cercetarea la fata locului nu fi-
xeaza expres obligatiunile reprezen-
tantului organului de urmarire pe-
nald de a nu divulga circumstantele
constatate, legate de viata intima a
persoanelor. Or, aceasta obligatiune
este pusd in sarcina ofiterului de
urmarire penald in virtutea unor
norme de ordin moral, in baza ca-
rora el urmeaza sa intreprinda toate
masurile necesare pentru a pastra in
secret informatiile care i-au devenit
cunoscute cu ocazia cercetarii la
fata locului.

Nu este exclus faptul ca mino-
rul, fiind complice la infractiune,
insa, de fapt, neluand parte la co-
miterea nemijlocitd a acesteia, sa
ascunda informatiile despre faptu-
itori, asumandu-si propria raspun-
dere. In asemenea situatii, audie-
rea initiald detaliatd a minorului
si cercetarea minutioasa a locului
faptei cu participarea lui vor con-
firma netemeinicia declaratiilor
minorului. Ins3, daca existd motive
pentru a presupune ca participarea
minorului la actiunea de cercetare
la fata locului poate avea ca urmare
divulgarea informatiilor urmaririi
penale, este rational sd renuntam la
antrenarea minorului in efectuarea
acestei actiuni de urmadrire penala
[11, p. 88].

Pe parcursul cercetarii la fata
locului pot fi acumulate informatii
si date ce confirma sau combat
anumite versiuni date de faptuitori
despre petrecerea fragmentelor de
timp premergdtor infractiunii. Stiut
si aceea ca, in particular, la cerce-
tarea locului de omor, de vatamare
intentionatd grava a integritatii cor-
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porale sau de viol pot fi depistate re-
sturi ale substantelor narcotice sau
ale consumului de bauturi spirtoa-
se. Paralel cu cercetarea 1n directia
ce ne intereseaza este rational de a
organiza depistarea imediatd a in-
fractorilor si bunurilor sustrase in
baza semnelor distinctive, cel mai
des comunicate de martorii oculari,
de partea vatamata sau stabilite in
timpul cercetarii 8, p. 53].

In caz de identificare a banuitu-
lui minor este verificatd versiunea
privind prezenta coparticipantilor
adulti. La efectuarea cercetarii lo-
cului infractiunii este necesar sa
acordam atentie nu doar datelor
faptice care vorbesc despre antre-
narea minorului in comiterea faptei,
ci si a celor referitoare la prezenta
altor coparticipanti, inclusiv din
categoria celor cu varsta sub ma-
jorat. Obtinand informatii despre
calitatile individuale si semnalmen-
tele banuitului minor (puterea fizica,
varsta, constitutia corpului, defecte
ale mersului, alte careva semnal-
mente ale exteriorului), ofiterul de
urmarire penald, in procesul cerce-
tarii locului faptei, verifica daca nu
sunt urme sau careva alte corpuri
delicte, care ar confirma si ar deta-
liza aceste date. In procesul cerce-
tarii locului faptei pot fi obtinute si
informatii referitoare la trasaturile
de persoana ale banuitului minor.
Despre obisnuintele lui (atractia si
pasiunea spre fumat, spre consumul
de bauturi alcoolice) putem conclu-
ziona Tn baza mucurilor de tigari, a
vaselor, recipientelor de sticla de
alcool descoperite la fata locului
[12, p. 88].

Uneori, persoanele responsa-
bile material supraestimeaza con-
siderabil prejudiciul cauzat de ca-
tre minori. De aceea, verificarea
declaratiilor privind caracterul si
marimea lipsei inregistrate dupa
furt se bizuie pe exigentele juste
cerute de morala inaltd a ofiterului
de urmarire penala si prevad fixa-
rea scrupuloasa a urmelor prezente,
a gabaritelor si greutatii marfurilor
ramase, uitate sau lasate din graba

la fata locului si care, fapt dove-
dit, sunt de aceeasi marime cu cele
sustrase. Intr-adevar, fard careva
date abuzive, bagajul unui minor
va fi Intotdeauna pe marimea pute-
rii lui, Incat si datele primite in re-
zultatul unei astfel de cercetari pot
contine de-a dreptul si limpezirea
ulterioard a cazului luat la control.
Uneori, ofiterul de urmarire penala
considera cd in cazul de retinere a
minorilor gi Tn acelea de nedepis-
tare a urmelor, schitarea unui plan
al locului infractiunii este de pri-
sos. Daca luam 1nsa in consideratie
dificultatile specifice minorilor la
descrierea aranjarii atentatului si
a deplasarii participantilor, atunci
audierea cu folosirea planului de
la fata locului va permite neabatut
obtinerea depozitiilor mai detaliate
[8, p- 53].

In procesul cercetarii la fata lo-
cului, a teritoriului sau incaperilor
in care se produc faptele, de multe
ori si prin intermediul specialistilor,
a reprezentantilor politiei, este deo-
sebit de important de a asigura niste
relatii echitabile cu toate persoanele
ce participa la cercetare. Ofiterul de
urmarire penald conduce actiunile
tuturor participantilor la cercetare
si ia masuri spre a inlatura pe cei
strdini de la locul in cauza. Faptele
ce se referd la viata intima a unor
sau altor persoane care au fost de-
pistate in procesul cercetarii nu pot
fi divulgate [1, p. 180-181].

Concluzii: Solutionarea corectda
mai multor intrebari, aparute la faza
initiala a investigatiilor, necesita nu
doar cunoasterea normelor juridice,
ci si a celor etice, morale. Astfel,
esenta etico-morala se manifesta in
recomandarile, cerintele tactice pri-
vind pregatirea In vederea cercetarii
la fata locului: luarea de urgentd a
anumitor masuri pentru a combate
infractiunea, retinerea banuitilor,
acordarea de ajutor victimelor, asi-
gurarea securitdtii persoanelor an-
trenate 1n cercetarea la fata locului.
Una dintre particularitatile de baza
ale cercetarii la fata locului tine de
caracterul urgent al acesteia. Cerce-
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tarea trebuie efectuata imediat, de
indata, orice tergiversare poate avea
ca efect deteriorarea urmelor, pier-
derea probelor, schimbarea mediului
in care s-a produs infractiunea. Pre-
vederile tacticii criminalistice refe-
ritoare la caracterul urgent al cerce-
tarii la fata locului au o importanta
morald profunda. Cercetarea efec-
tuata la timp, fard de intarziere per-
mite studierea mediului in care s-a
comis fapta si a circumstantelor
infractiunii, descoperirea corpurilor
delicte si naintarea versiunilor de
urmarire penald. Cazurile de taraga-
nare a cercetarii la fata locului si de
refuz de a o efectua, atunci cand ea
este necesard, contravin cerintelor
obligatiunii morale si profesionale a
reprezentantului organului de urma-
rire penala.

Examinarea la fata locului poa-
te oferi si o anumitd informatie
despre varsta infractorului. Este el
matur sau minor, se poate consta-
ta in urma analizei datelor privind
caracterul infractiunii, care vorbesc
despre interesele specifice, despre
necesitdtile si orientarea sociala a
persoanei. Efectuand cercetarea la
locul faptei, reprezentantul organu-
lui de urmarire penala poate avea
anumite emotii negative, emotii pe-
nibile, Impovaratoare etc. Este clar
cd, in asemenea conditii importanta
primordiald au calitatile moral-
volitive ale acestuia. Tendinta de
a-si onora obligatiile de serviciu
si datoria morald, constientizarea
responsabilitatii  in  raport cu
cele asumate 1i vor permite sd se
detaseze de cele strdine cauzei, de
momentele neplacute ale proce-
durii, concentrandu-si la maxim
atentia asupra cercetdrii la fata lo-
cului.
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ELEMENTE DE DREPT PENAL COMPARAT
PRIVIND SEDIUL NORMATIV DE
INCRIMINARE A INFRACTIUNII DE LASARE
iIN PRIMEJDIE

Tatiana CIORICI
masteranda

In actualele conditii, cAnd societatea este intr-o dezvoltare si perfectionare
continud, normele juridice la fel sunt afectate de schimbarile societatii. Uneori
acestea necesita chiar o modificare substantiala, care ar corespunde faptelor co-
mise in realitatea obiectiva.

Unul dintre cele mai eficiente mijloace de ajustare si adaptare a legislatiei la
evenimentele prezentului, o constituie si analiza de drept comparat in vederea
preluarii bunelor practici, pentru armonizarea propriei legislatii. in cele ce ur-
meaza, ne propunem sa realizam un studiu de drept penal comparat privind sediul
normativ de incriminare a infractiunii de lasare in primejdie, care, in final, sa
constituie si un suport stiintifico-normativ de modificare si completare a propriei
legislatii penale.

Cuvinte-cheie: infractiune, drept penal comparat, lasarea in primejdie,
sanctiune, state ex-sovietice, sediul normativ de incriminare, armonizare.

ELEMENTS OF COMPARATIVE CRIMINAL LAW REGARDING
THE NORMATIVE SEAT OF CRIMINALIZATION OF THE CRIME
OF ENDANGERMENT

In the current conditions, when the company is in a continuous development
and improvement, the legal norms are likewise affected by the changes of the
company. Sometimes they even require a substantial change, which would cor-
respond to the facts committed in the objective reality.

One of the most efficient means of adjusting and adapting the legislation to
the events of the present, is the comparative law analysis in order to take over
the best practices, in order to harmonize its own legislation. In the following, we
intend to carry out a comparative criminal law study on the normative headquar-
ters of criminalization of the crime of leaving in danger, which in the end will
also constitute a scientific-normative support for amending and supplementing
its own criminal law.

Keywords: criminal offence, comparative criminal law, leaving in danger,
sanction, ex-Soviet states, the normative headquarters of incrimination, harmo-
nization.

ntroducere. Infractiunea de
lasare in primejdie este in-

art.145 C.pen.; omorul savarsit
in stare de afect — art.146 C.pen.;

criminata in art.163 C.pen. al Re-
publicii Moldova, situat in Capi-
tolul II cu titlul Infractiuni contra
vietii §i sandtatii persoanei.

Din insasi denumirea Capitolu-
lui precitat, reiese ca infractiunile
pe care le incorporeaza, in functie
de obiectul juridic special, pot fi
clasificate in mai multe categorii:

1. Infractiuni contra vietii
persoanei: omorul intentionat —

pruncuciderea — art.147 C.pen.;
lipsirea de viata la dorinta persoa-
nei (eutanasia) — art.148 C.pen.;
lipsirea de viatd din impruden-
ta — art.149 C.pen.; determinarea
sau inlesnirea sinuciderii — art.150
C.pen.; justificarea publica a si-
nuciderii — art.150' C.pen. al
R.Moldova.

2. Infractiuni contra sina-
tatii persoanei: vitamarea inten-
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tionatd grava a integritatii cor-
porale sau a sanatatii — art.151
C.pen.; viatdmarea intentionatad
medie a integritatii corporale sau
a sanatatii — art.152 C.pen.; vata-
marea grava ori medie a integrita-
tii corporale sau a sanatatii in stare
de afect — art.156 C.pen.; vatama-
rea grava ori medie a integritatii
corporale sau a sanatatii cauzata
din imprudenta — art.157 C.pen. al
R.Moldova.

3. Infractiuni care pun in
pericol viata si sinatatea per-
soanei: amenintarea cu omor ori
cu vatamarea grava a integritatii
corporale sau a sanatatii — art.155
C.pen.; traficul de organe, tesuturi
si celule umane — art.158 C.pen.;
provocarea ilegald a avortului —
art.159 C.pen.; efectuarea ilegala
a sterilizarii chirurgicale — art.160
C.pen.; efectuarea fecundarii arti-
ficiale sau a implantarii embrionu-
lui fara consimtamantul pacien-
tei — art.161 C.pen.; neacordarea
de ajutor unui bolnav — art.162
C.pen.; lasarea in primejdie —
art.163 C.pen. al R.Moldova.

Punctul forte in studierea com-
plexa a infractiuni de lasare in pri-
mejdie sub diverse reglementari
normative, constituie examinarea
legislatiei penale a altor state, fapt
care ne permite sa efectudm o ana-
liza comparativa intre normele ju-
ridico-penale autohtone si cele de
peste hotarele tarii.

Gradul de investigare a pro-
blemei la momentul actual, sco-
pul cercetirii. Pornind de la ne-
cesitatea absolutd de cunoastere
a legislatiei autohtone si avand
ca obiectiv esential modernizarea
si ajustarea acesteia, am decis in
temeiul procedurii doctrinare de a
efectua o cercetare multilaterala in
spatiul ex-sovietic privind analiza
raspunderii penale a faptei de lasa-
re In primejdie.

Realizarea studiului de drept
penal comparat, de asemenea, per-
mite si preluarea practicilor bune

din legislatia straind si inlatura-
rea lacunelor existente 1n legis-
latia penala autohtona, fapt ce va
fi realizat pe parcursul cercetarii
respective unde autorul va elucida
unele forme de lege ferenda pro-
puse in cadrul studiului dat.

Materiale utilizate si metode
aplicate. In scopul realizirii unei
cercetari detaliate a subiectului
vizat in lucrare, au fost utiliza-
te cu prioritate un sir de metode,
precum ar fi: m. analizei, sintezei,
deductiva si metoda comparatiei.
Materialele folosite la realizarea
prezentului articol sunt formate
din: reperele normative ale actelor
legislative atat din Republica Mol-
dova, cat si din comunitatea tarilor
ex-sovietice, care au tangenta di-
rectd cu domeniul supus cerceta-
rii.

Rezultatele  obtinute  si
discutii. La art.163 C.pen. al R.
Moldova este prevazuta raspun-
derea penald pentru varianta tipica
care implica actiunile ilicite de la-
sare in primejdie, ce se realizeaza
prin urmdtoarea modalitate nor-
mativa: lasarea, cu buni-stiinta,
fara ajutor a unei persoane care se
afld intr-o stare periculoasa pentru
viatd si este lipsita de posibilita-
tea de a se salva din cauza varstei
fragede sau Tnaintate, a bolii sau
a neputintei, daca cel vinovat stia
despre primejdie si a avut posibili-
tatea de a acorda ajutor partii vata-
mate fie cd el Insusi a pus-o intr-o
situatie periculoasa pentru viata.
O asemenea faptd antisociald se
pedepseste cu amenda in marime
de pana la 550 unitati conventio-
nale sau cu munca neremunerata
in folosul comunitatii de la 180 la
240 de ore, sau cu inchisoare de
pana la 2 ani.

La art.163 alin.(2) C.pen. al R.
Moldova sunt specificate si doud
variante agravante ale infractiuni
date. Astfel, comiterea actiunilor
sus-remarcate se referd la provo-
carea din imprudenta:
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a) o vatdmare grava a integrita-
tii corporale sau a sanatatii,

b) decesul victimei — se pedep-
seste cu inchisoare de pana la 4
ani [1, art.163].

Legiuitorul (Rada) de la Kiev
a dislocat infractiunea de ladsare
in primejdie la art.135, din cadrul
Sectiunii Il cu denumirea tipica
Crime in viata si sandtatea per-
soanei.

Asadar, potrivit Codului penal
al Ucrainei, infractiunea supusa
cercetdrii consta in: lasarea in pri-
mejdie a unei persoane care este
in pericol pentru viatd si lipsitd
de posibilitatea de a lua masuri
pentru autoconservare din pruncie
(nastere), batranete, boald sau ca
urmare a unei alte stari neajuto-
rate, dacd persoana care a plecat
— a fost obligata sa aiba grija de
aceasta persoana si a avut posibili-
tatea sa-1 ajute, precum si in cazul
in care el/ea insusi a pus victima
intr-o stare de pericol pentru viata.
Pedeapsa pentru o asemenea in-
calcare normativa consta in priva-
rea de libertate pentru un termen
de pana la doi ani sau inchisoare
pentru acelasi termen.

La alin.(2) al articolului preci-
tat, se pedepsesc aceleasi actiuni
savarsite de mamd in ceea ce
priveste nou-nascutul, dacd mama
nu a fost in stare din cauza nasterii
(In cazul lipsei elementelor com-
ponente de pruncucidere). O ase-
menea faptd prejudiciabila se
pedepseste cu restrictie de liberta-
te pentru un termen de pana la trei
ani sau inchisoare pentru acelasi
termen.

lar in contextul comiterii
actiunilor de la art.135 alin.(1)
si alin.(2) care au cauzat decesul
victimei lasate in primejdie sau
alte consecinte grave — se aplica o
pedeapsa cu privarea de libertate
pentru un termen de la trei pana la
opt ani, art.135 alin.(3) Cod penal
al Ucrainei [2, art.135].

Lasarea In primejdie cunoaste
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o incriminare distinctd si in legea
penala a R. Belarus. Prin urmare,
art.159 care este stipulat in capi-
tolul 19 cu denumirea generica
Crime impotriva vietii si sanatatii
din cadrul sectiunii VII din Codul
penal intitulatd Crime impotriva
omului, sanctioneazd actiunile ili-
cite de neajutorare a unei persoane
care este in pericol, neacordarea
asistentei necesare si de urgenta,
daca subiectul de drept ar fi putut
si avea posibilitatea sa o efectue-
ze in mod deliberat, fard a pune 1n
pericol viata sau sdnatatea sa sau
viata ori sanatatea altora, inclusiv
neinformarea institutiilor ori per-
soanelor corespunzitoare despre
nevoia de acordare a asistentei ne-
cesare — art.159 alin.(1) C. pen. al
R. Belarus. Asemenea abatere de
la normele legale se sanctioneaza
cu un serviciu comunitar sau cu
0 muncd neremuneratd si amenda
ori cu corectie pentru un termen
de pana la un an.

Totodata, este de mentionat ca,
abandonarea deliberatd de cétre o
persoand care se afla intr-o stare
de pericol pentru viata, care este
in pericol si lipsita de posibilitatea
de a lua masuri de autoconservare
din cauza copilariei (varstei mici),
batranetei, maladiei de care sufe-
rd sau datoritd neputintei sale, In
cazurile 1n care faptuitorul a putut
sd acorde asistentd victimei si a
fost obligat sa aiba grija de el/ea,
se pedepseste cu arestarea subiec-
tului de drept sau restrictionarea
libertatii pentru un termen de pana
la doi ani — art.159 alin.(2) C. pen.
al R. Belarus.

lar ultima varianta tipicd po-
trivit legii penale Belaruse con-
std in lasarea in primejdie a unei
persoane comisa de un faptuitor,
care, din neglijenta sau cu intentie
indirectda a pus victima intr-o sta-
re periculoasa pentru viatd si/sau
sandtate. O asemenea actiune, este
pasibila de raspunderea penala si
se pedepseste cu arestare sau in-

chisoare de pana la trei ani, in-
clusiv si cu aplicarea unei amenzi
—art.159 alin.(3) C. pen. al R. Be-
larus [3, art.159].

Actele normative din Federatia
Rusa instituie la art.125 ale Codu-
lui penal cu denumirea legislativa
Lasarea in primejdie, raspunderea
penala pentru faptele antisociale
de lasare farda ajutor a persoanei
care se afla intr-o stare periculoasa
pentru sdnatate/viatd si este lipsi-
ta de posibilitatea de a lua masuri
pentru autoconservare din pruncie
(varsta fragedd), batranete, boala
sau datoritd neputintei sale, in ca-
zurile 1n care faptuitorul a putut sa
acorde asistentd acestei persoane
si a fost obligat sa aiba grija de el/
ea sau el/ea Insusi a pus-o intr-o
stare periculoasd pentru viatd ori
sanatate. Pedeapsa pentru o ase-
menea incdlcare este una de tipul
amenzii in valoare de pana la opt-
zeci de mii de ruble sau In cuantu-
mul salariului condamnatului ori
al altor venituri pe o perioada de
pana la sase luni, sau prin munca
obligatorie pentru o durata de pana
la trei sute saizeci de ore, ori prin
munca corectionala pentru o peri-
oada de pana la un an sau munca
fortatd pentru o perioadd de pana
la un an ori arestare pana la trei
luni sau inchisoare de pana la un
an [4, art.125].

In cea mai mare tard din Caucaz,
situatd Intre Asia si Europa (Repu-
blica Azerbaidjan), sectiunea VIII
din Codul penal cu denumirea fap-
tica Crimele impotriva individului,
instituie capitolul 18 cu denumi-
rea legislativa Crimele impotriva
vietii si sandatatii, care la randul
sau, cuprinde art.143, ceea ce are
menirea de a proteja relatiile so-
ciale prin intermediul savarsirii
faptei de lipsire a posibilitatii de
a lua masuri pentru autoconserva-
re in cazurile in care faptuitorul a
putut sa acorde asistentd acestei
persoane si a fost obligat sa aiba
grija de el/ea sau sd o puna intr-o
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stare periculoasa pentru viata ori
sanatate.

Astfel, pentru admiterea unor
asemenea 1incalcari, subiectul de
drept se pedepseste cu amenda
in marime de la o mie la o mie
cinci sute de manat (Manat azer
— este unitatea monetard oficiala
a Azerbaidjanului sau prin mun-
ca corectionala pentru o durata de
péna la un an, ori inchisoare pen-
tru o perioada de pana la sase luni
[5, art.143].

Intr-o alta fosti republici a
Uniunii Sovietice (Armenia), si-
tuata intre Marea Neagra si Marea
Caspica, raspunderea penala pen-
tru lasarea in primejdie este dislo-
cata la articolul 128 Cod penal.

Prin urmare, in corespundere cu
alin.(1) al normei juridice precita-
te, legiuitorul armean (Adunarea
Nationald a Armeniei) a prevazut
ca fapta ilicitd — neacordarea aju-
torului necesar si, Tn mod evident,
de urgenta unei persoane aflate in
pericol de viatd sau neinformarea
autoritatilor relevante despre ne-
voia de asistentd, daca faptuitorul
nu a fost obligat sa aiba grija de
persoana vatamata si nu l-a pus
in pericol de viatd — aceasta din
urma, se pedepseste cu amenda de
la cincizeci pana la o suta de sala-
rii minime.

lar lasarea fara ajutor a unei
persoane care se afla intr-o stare
de pericol pentru viatd/sanatate si
lipsita de posibilitatea de a lua ma-
suri pentru autoconservare, daca
faptuitorul a avut o oportunitate
reala de a ajuta aceasta persoana si
a fost obligat sa aiba grija de el/ea
— la fel constituie o infractiune. O
asemenea incdlcare se pedepseste
cu amenda de la o sutd pana la
cincizeci de salarii minime ori prin
arestare pentru o perioadd maxima
de doua luni calendaristice.

Asemenea, legiuitorul armean
a stabilit si unele forme agravan-
te ale acestei fapte, manifestate
prin cauzarea decesului victimei
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sau alte consecinte grave — art.128
alin.(3) Cod penal al R. Armenia.
Pedeapsa pentru derogarile respec-
tive este una de tipul amenzii de
la cincizeci la doua sute de salarii
minime sau prin arestare pentru o
duratd maxima de trei luni ori cu
inchisoare pentru o duratd maxima
de trei ani [6, art.128].

Pe teritoriul anterior de addpos-
tire a mai multor culturi antice, in-
clusiv orasul Sarazm din neolitic si
epoca bronzului si, mai tarziu, gaz-
da regatelor conduse de oameni de
diferite credinte si culturi, inclusiv
civilizatia Oxus, Cultura Androno-
vo, budismul, crestinismul nestori-
an, zoroastrianismul, manieismul
si islamul — actualmente R. Tadji-
kistan, Adunarea Suprema a Legis-
lativului a statuat raspunderea juri-
dica pentru lasarea in primejdie la
art.127 Cod penal.

Art.127 prenotat, este incrimi-
nat substantial In cadrul capitolu-
lui 16 cu denumirea marginala Cri-
mele impotriva vietii si sandatatii,
cuprins 1n contextul sectiunii VII,
intitulatd Crimele impotriva indi-
vidului a Codului penal al Repu-
blicii Tadjikistan.

In conditiile descrise, alin.(1)
al normei juridice sus-mentionate,
stabileste pedeapsa cu munca
obligatorie pentru o perioada de la
0 sutd patruzeci pana la doua sute
patruzeci de ore sau o amenda in
valoare de doua sute pana la patru
sute de indicatori pentru calcul ori
muncd corectionald pana la doi ani
— pentru fapta de lasare in primej-
die fara asistentd a unei persoane
care se afla Intr-o stare sau sana-
tate de pericol pentru viata si care
este lipsita de posibilitatea de a lua
masuri pentru autoconservare din
pruncie, batranete, boald ori din
cauza neputintei sale in cazurile
in care faptuitorul a putut sa acor-
de asistenta acestei persoane si a
fost obligat sa aiba grija de el/ea
fie sd-1 puna intr-o stare de pericol
pentru viata ori sanatate.

Simultan, este de precizat ca,
actiunile mentionate supra care au
implicat prin neglijentd moartea
victimeli, se pedepsesc cu restrictie
de libertate pentru un termen de
pana la trei ani sau cu inchisoare
pentru un termen de pand la doi
ani, cu privarea de dreptul de a
ocupa anumite functii sau de a se
angaja in anumite activitati pen-
tru un termen de pana la trei ani
—art.127 alin.(2) Cod penal al R.
Tadjikistan.

Circumstantele agravante ale
respectivei sanctiuni sunt insti-
tuite in continuarea normei ju-
ridice, care se manifestd prin sa-
crificiul uman (oricarei parti) sau
alte consecinte grave, se aplica o
pedeapsa cu privarea de libertate
de la doi la sapte ani, cu sau fara
privarea de dreptul de a ocupa
anumite functii ori de a se angaja
in anumite activitati pana la cinci
ani — art.127 alin.(3) Cod penal al
R. Tadjikistan [7, art.127].

In C.pen. al R. Kazahstan,
infractiunea de lasare in primejdie
este consfintitd juridic la art.119.
Potrivit alin.(1) al normei preno-
tate, se sanctioneaza penal — la-
sarea in primejdie fara asistenta
a unei persoane care se afla intr-o
stare sau sandtate de pericol pen-
tru viatd si lipsita de posibilitatea
de a lua masuri pentru autocon-
servare din pruncie (nou-nascut),
batranete, boala sau ca urmare a
unei alte stiri neajutorate. In ca-
zurile 1n care faptuitorul a putut sa
acorde asistentd acestei persoane
sau a fost obligat sa aiba grija de
aceasta persoana sau el insusi I-a
pus intr-o stare periculoasa pentru
viata sau sanatate — se pedepseste
cu amenda in cuantum de pana la o
sutd de indici lunari de calcul sau
prin muncd corectivd in aceeasi
suma ori prin angajarea in serviciu
comunitar pentru o durata de pana
la o sutd doudzeci de ore sau cu
arestare pentru un termen de pana
la patruzeci si cinci de zile.
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Alin. (2) al art.119, instituie
raspunderea penald pentru comi-
terea faptelor de la alin.(1), dar
care din neglijenta au provocat da-
une grave sau moderate sanatatii
unei persoane ramase fard ajutor.
Asemenea ,,gesturi” necorespun-
zatoare se sanctioneaza cu amen-
da in cuantum de pana la doud mii
de indici lunari de calcul sau prin
munca corectiva in aceeasi suma
ori restrictie a libertdtii pentru un
termen de pana la doi ani sau in-
chisoare pentru acelasi termen.

O variantd agravanta de lasare
in primejdie o reprezinta sirezulta-
tul decesului prin neglijentd a unei
persoane ramase fara asistentd —
art.119 alin.(3) Cod penal al R. Ka-
zahstan. Pentru aceastd neglijenta
admisa, pedeapsa aplicabila este:
privarea de libertate pentru un ter-
men de pana la trei ani sau inchi-
soare pentru acelasi termen.

lar admiterea in mod constient
a actiunilor remarcate mai sus
din cadrul alin.(1), care prin
neglijentd, implica la survenirea
incetarii din viatd a doua sau mai
multe persoane, se pedepseste cu
privarea de libertate pe un termen
de pana la cinci ani sau inchisoa-
re pentru acelasi termen — art.119
alin.(4) Cod penal al R. Kazahstan
[8, art.119].

Lasarea 1n primejdie cunoaste
o incriminare distinctd si in legea
penala a R. Kargaze. Prin urmare,
art.150 care este stipulat 1n capi-
tolul 23 cu denumire faptica Cri-
mele pericolului vietii umane si
sanatatii, sanctioneaza actiunile
ilicite de lasarea in primejdie fara
asistentd a unei persoane aflate
intr-o stare de sanatate lipsitd de
posibilitatea de a lua masuri pen-
tru a se pastra si ingriji de sine-sta-
tator din pruncie, batranete, boald
sau neputinta, daca autorul Tnsusi
i-a pus in pericol viata, inclusiv
din cauza drumului, accidentul de
transport sau din alte motive a fost
obligat sa aiba grija de victima si
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trebuia obligatoriu s o ajute. Pe-
deapsa pentru o asemenea incal-
care normativa este una de tipul
muncii corectionale din categoria
a ['V-a sau cu amenda din catego-
ria V, ori cu Inchisoare din cate-
goria [ cu privarea de dreptul de a
ocupa anumite functii sau de a se
angaja 1n anumite activitati pentru
un termen de pana la doi ani.

O atare modalitate normativa
instituie actiunile de la alinea-
tul (1) din articol sus-grafat, care
prin neglijenta, a cauzat vatamari
grave. Aceasta se pedepseste cu
amenda din categoria a VI-a sau
inchisoare din categoria a Il-a cu
privarea de dreptul de a ocupa
anumite functii ori de a se anga-
ja In anumite activitati pentru un
termen de pana la doi ani — art.150
alin.(2) Cod penal al R. Kargazstan
[9, art.150].

Uzbekistanul ca o tard din
Asia Centrald, care facea parte din
URSS, este renumitd pentru mos-
cheile, mausoleele si cladirile sale
ridicate pe Marele Drum al Mata-
sii — o rutd comerciala anticd in-
tre China si Mediterana. Totodata,
Republica Uzbekistan este renu-
mitd si pentru faptul ca, la art.117
din capitolul II intitulat Crime
impotriva sanatatii al Codului pe-
nal, a prevazut raspunderea penala
pentru actiunile ilicite de ldsare 1n
primejdie.

Astfel, potrivit normei incrimi-
natorii, lasarea in primejdie fara
asistentd, o persoand care se afla
intr-o stare de pericol pentru viata
sau sanatate si este lipsitd de po-
sibilitatea de a lua masuri pentru
autoconservare, dacd persoana
vinovatd a fost obligata si a avut
ocazia sa-1 ajute, sau el/ea Insusi
a pus victima intr-o stare pericu-
loasa care presupunea vatamari
corporale moderate sau grave — se
pedepseste cu un serviciu comuni-
tar obligatoriu de pana la trei sute
de ore sau prin munca corectionala
pana la doi ani.

Aceleasi actiuni, care au dus
la decesul unei persoane, sunt pe-
depsite cu munca corectionala de
pana la doi ani sau restrictionarea
libertdtii de la un an la trei ani
ori inchisoare de pana la trei ani
—art.117 alin.(2) Cod penal al R.
Uzbekistan.

In calitate de circumstante agra-
vante ale faptei incriminate la alin.
(1), o reprezinta sacrificiul uman
(deces) sau alte consecinte grave,
care se sanctioneaza cu restrictie
de libertate de la trei la cinci ani
ori inchisoare de la trei la cinci ani
—art.117 alin.(3) Cod penal al R.
Uzbekistan [10, art.117].

In Codul penal al Georgiei,
faptele ce prevad raspunderea pe-
nald pentru lasarea in primejdie
sunt dislocate In mai multe norme
juridice. Capitolul XXI din legea
penald a Georgiei cu denumirea
genericd Crearea unui pericol
pentru viata si sandtatea umand,
cuprinde, 1n sine, doua articole ce
prevad domeniul de cercetare a
prezentului demers stiintific.

In corespundere cu art.127 cu
denumirea legislativda Punerea
in pericol a vietii, este atrasa la
raspundere penald persoana care
a creat conditii de pericol pentru
viatd a unei persoane private de
posibilitatea de a lua masuri pen-
tru autoconservare. O asemenea
fapta se pedepseste cu amenda sau
cu arest la domiciliu pe o perioada
de la sase luni la doi ani ori cu 1n-
chisoare pe o durata de pana la doi
ani [11, art.127].

Potrivit art.128 cu denumirea
tipicd Lasarea in primejdie, este
sanctionat subiectul de drept care
a lasat fara ajutor o persoand ce
se afla intr-o situatie periculoasa
pentru viatd si este lipsitd de po-
sibilitatea de a lua masuri pentru
autoconservare, daca cel care nu
i-a acordat ajutorul era obligat sa
aiba grija de el/ea si a avut posibi-
litatea sa-1 ajute. Pedeapsa pentru
o asemenea fapta ilicitd este una
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de tipul amenzii sau cu munca
corectionald pentru un termen de
péana la un an ori serviciu comu-
nitar pentru o durata de la o sutad
doudzeci pana la doua sute patru-
zeci de ore, ori cu arest la domici-
liu pe o perioada de la sase luni la
doi ani, sau cu inchisoare pentru
un termen de pana la doi ani [11,
art.128].

Totodata, este primordial de
mentionat cd, in cadrul capito-
lului XXXIV al Codului penal
Georgian, cu denumirea margina-
1a Infractiunea de transport, este
instituit art.279, cu titlul Lasarea
in primejdie cauzata de capitanul
navei maritime, ce prevede ras-
punderea penald pentru — aban-
donarea efectuatd de catre co-
mandantul unei nave care a pus
in pericol persoanele ce se afla
pe navd maritimd si care au de-
cedat pe mare sau pe o alta cale
navigabild, daca aceastd asistenta
ar putea fi oferitd de comandant
fard a crea un pericol grav pentru
navd, echipajul sau pasagerii sai.
Asemenea incalcare legislativa se
pedepseste cu amenda sau cu arest
la domiciliu pe o perioada de la
sase luni la doi ani ori cu privarea
de libertate pe un termen de pana
la doi ani cu privarea de dreptul de
a ocupa functia sau sd se angajeze
in activitati pe un termen de pana
la trei ani [11, art.279].

Situatia tensionatd care a avut
loc in ultima perioada de timp in
Ucraina, a avut ca consecintd se-
pararea provinciei Donetk de re-
giunea Donbas, care pana in anul
2014 erau un tot intreg. Prin ur-
mare, devenind independentd de
facto, Republica Populara Donetk
si-a adoptat propria lege penala,
care la art.126, elucideaza raspun-
derea penald privind infractiunea
de lasare in primejdie. Fapta data,
privind aplicarea raspunderii pe-
nale in regiunea Donetk este ma-
nifestatd prin urmatoarea modali-
tate normativa — lasarea fara ajutor
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a unei persoane care se afla intr-o
stare sau o sandtate periculoasa
pentru viata si lipsitd de posibili-
tatea de a lua masuri pentru auto-
conservare din pruncie, batranete,
boald sau datorita neputintei sale,
in cazurile in care faptuitorul a
putut sa acorde asistentd acestei
persoane si a fost obligat sd aiba
grija de el/ea sau el Insusi a pus-o
intr-o stare ori o sdnatate pericu-
loasa pentru viatd — se pedepseste
cu amendd 1n valoare de pana
la optzeci de mii de ruble sau in
cuantumul salariului condamnatu-
lui ori al altor venituri pe o peri-
oada de pana la sase luni, sau prin
muncé obligatorie pentru o durata
de pana la trei sute saizeci de ore,
ori prin muncd corectionald pen-
tru o perioada de pana la un an sau
munca fortatd pentru o perioada
de pana la un an ori arestare pana
la trei luni sau inchisoare de pana
laun an [12, art.126].

Intr-o ultimi tard din Asia
Centrald abordata 1n prezenta cer-
cetare Republica Turkmenistan,
ca fostd republicd constituentd a
Uniunii Sovietice pana, in 1991,
cand si-a proclamat independenta,
infractiunea de lasare in primejdie
isi are sediul normativ de incri-
minare la art.125, din cadrul ca-
pitolului 16 cu denumirea tipica
Crime impotriva vietii si sanatatii,
cuprins 1n continutul sectiunii VII,
cu denumirea generica Crime im-
potriva personalitatii.

Prin urmate, in conditiile nor-
mei legislative prenotate, lasarea
fara ajutor a unei persoane care
se afld Intr-o stare sau sandtate de
pericol pentru viata si este lipsita
de posibilitatea de a lua masuri
pentru autoconservare din prun-
cie, batranete, boala sau datori-
td neputintei sale, in cazurile 1n
care faptuitorul a putut sa acorde
asistenta acestei persoane si a fost
obligat sa aiba grija de el/ea sau,
el insusi, l-a pus intr-o stare de
pericol pentru viatd — constituie o

infractiune. O asemenea fapta este
pedepsitd cu muncd corectionala
pentru un termen de pana la doi
ani ori inchisoare pentru un ter-
men de pana la doi ani.

Obiectul principal al acestei
crime este viata sau sanatatea oa-
menilor. Se pare cd se angajeaza
si pe ordinea publicd (un obiect
suplimentar), deoarece incalca
grosolan ideile morale consacrate
despre comportamentul adecvat
al membrilor societétii si, Tn acest
sens, este ordinea publica. In ceea
ce priveste latura obiectiva, aceas-
ta este angajatd numai sub forma
de inactiune, exprimatd in parasi-
rea fara acordarea ajutorului unei
persoane care se afla intr-o stare
de pericol si, 1n acelasi timp, este
lipsitd de posibilitatea de a lua ma-
suri pentru a se pastra din cauza
varstei fragede, a batranetii, a bo-
lii sau a neputintei sale.

Obligatia unei persoane de a
avea grija de persoanele vatama-
te ar trebui sa fie numai de natu-
rad legald si se poate baza pe lege
(cum ar fi obligatia parintilor de
a avea grija de copiii lor minori,
obligatia copiilor adulti de a avea
grijd de pdrintii lor In varsta),
de la angajare sau relatii oficiale
(responsabilitdti ale profesoru-
lui, ingrijitorului despre copiii
incredintati), administrarea cami-
nului de ingrijire pentru a avea
grija de acesta din urma (din in-
datoririle unei dadace, asistenta,
garda de corp, ghid iIntr-o trasura
feroviara etc.). O obligatie mora-
1a (de exemplu, o persoana oferita
voluntar pentru a avea grija de un
copil) nu se presupune a fi un cor-
pus delicti.

Latura obiectivd a componentei
acestei infractiuni este formulata
astfel incat acordarea de asistenta
unei persoane aflate in nevoie
poate necesita doud grade diferi-
te de risc pentru subiect. Asadar,
in primul caz, daca faptuitorul ,,a
avut ocazia sa acorde asistentd
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persoanei si a fost obligat sa aiba
grija de ea”, atunci, dupd cum
rezultd din aceastd sintagma, el
nu este raspunzator penal atunci
cand nu a fost Tn masura sa ofe-
re asistentd, inclusiv dacé era plin
de pericol pentru viata si sanatatea
proprie (de exemplu, un profesor
de scoald nu este obligat legal sa
se grabeascd intr-un foc puternic
pentru a salva elevii dintr-un in-
cendiu). In acelasi timp, trebuie
avut in vedere faptul ca posibili-
tatea de a oferi asistentd ar trebui
luata in considerare in mod speci-
fic, tinand cont de caracteristicile
subiectului. Asadar, in orice caz,
bodyguardul ,,are ocazia” sa ofe-
re asistentd persoanei protejate de
acesta, cu risc pentru propria viata
sau sanatate, deoarece el este pre-
gatit special pentru acest lucru. In
cel de-al doilea caz (un grad de
risc mai mare), faptuitorul insusi a
pus victima intr-o stare de pericol
pentru viatd si nu conteaza daca
existd un pericol pentru propria sa
viata 1n acordarea de asistenta.

Pentru a califica o infractiune,
nu conteazd daca subiectul
infractiunii a fost vinovat de a
pune o altd persoana intr-o stare
de pericol pentru viata sau ca el
insusi a incdlcat orice norme de
sigurantd. Asadar, in practica judi-
ciara, abandonul deliberat de catre
sofer fara asistenta unei persoane
ranite intr-un accident de circulatie
cu participarea sa, indiferent daca
soferul a fost vinovat de incélcarea
regulilor de circulatie sau acciden-
tul a fost rezultatul vinovatiei cu
incélcarea regulilor drumului din
partea victimei in sine. Principalul
lucru este prezenta unei relatii de
cauzalitate intre actiunile subiec-
tului infractiunii si debutul unei
afectiuni periculoase pentru viata
unei alte persoane (,,s-0 stabileas-
ca de la sine™).

Componenta acestei infractiuni
este formald. Infractiunea este
considerata finalizatd atunci cand
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consecinte daunatoare — exis-
td o posibilitate destul de reala
de aparitie a acestora 1n aceste
conditii.

Forma de vinovatie in comite-
rea acestei infractiuni este intentie
directa. Persoana 1si da seama ca
lasa victima intr-o stare de pericol
pentru viata si vrea sa plece.

Daca persoana vinovata a pla-
sat o altd persoana intr-o stare de
pericol pentru viatd in timpul ten-
tativei de omor sau a vatamarii
intentionate a sanatatii, calificarile
suplimentare prevazute la art.125
Cod penal al R. Turkmenistan, nu
sunt necesare, deoarece lasand
in pericol — este o parte a laturii
obiective a compunerii acestor
infractiuni.

Lasarea in pericol, in opi-
nia doctrinard, nu absoarbe
infractiuni, cum ar fi indeplinirea
necorespunzatoare a atributiilor
profesionale de catre un lucrator
medical (art.122 din Codul penal
al R. Turkmenistan) — datorita
coincidentei incomplete a obiec-
telor infractiunilor si a gravitatii
mai mari a sanctiunilor prevazute
art.122, precum si neindeplinirea
sau indeplinirea necorespunzatoa-
re a indatoririlor profesionale de
protectie a vietii si sanatatii mi-
norilor (art.123 din Codul penal
al R. Turkmenistan) — si din cauza
coincidentei incomplete a obiecte-
lor [13, art.125].

Concluzie. Ca urmare a celor
mentionate in continutul prezen-
tului demers stiintific, rezultd o
necesitate stringentd de a elabora
0 noua varianta tipica a normei ju-
ridice de lasare in primejdie.

in conditiile descrise, se pro-
pune cu initiativa de lege ferenda,
urmatoarea modalitate normativa
a articolului 163 din Codul penal
al Republicii Moldova:

partea vinovata sustrage asistarea
unei persoane Intr-o stare care este

in pericol pentru viatd sau sana-
tate, indiferent de aparitia unor

Articolul 163. Lasarea in pri-
mejdie

(1) Lasarea, cu buna-stiinta,
fara ajutor a unei persoane care
se afla intr-o stare periculoasa
pentru viata si este lipsita de po-
sibilitatea de a se salva din cau-
za vdrstei fragede sau Inaintate,
a bolii sau a neputintei, daca cel
vinovat stia despre primejdie §i a
avut posibilitatea de a acorda aju-
tor partii vatamate fie ca el insusi
a pus-o intr-o situatie periculoa-
sd pentru viafd, se pedepseste cu
amendd in marime de pana la 550
unitati conventionale sau cu mun-
cd neremuneratd in folosul comu-
nitatii de la 180 la 240 de ore, sau
cu inchisoare de pana la 2 ani.

(2) Savdrsirea actiunilor preci-
tate la alin.(1), care au provocat:

a) o vatamare grava a integri-
tatii corporale sau a sanatatii;

b) decesul unei persoane — se
pedepseste cu inchisoare de pdna
la 4 ani.

(3) Comiterea actiunilor pre-
notate la alin.(1), care au provo-
cat decesul a douda sau mai multe
persoane — se pedepseste cu inchi-
soare de la 5 la 8 ani.
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PEACEFUL GATHERINGS AND OTHER FORMS OF CITIZENS' RIGHT
IMPLEMENTATION TO RESIST CORRUPTION

Aleksey MAKARENKOV
Candidate of Law Sciences (PhD), Associate Professor, Docent of the Department of History and Theory of
State and Law, Vice-Dean for International Relations of the Law Faculty
of Zaporizhzhia National University

The article deals with the peaceful gatherings and other forms of citizens’ right implementation to resist corruption. The
right to peaceful assembly is a freedom, a public expression of a citizen’s civil position in a non-violent form of assembly,
rally, campaign, demonstration, or in any other form. This right is legally recognized by the international community,
which determines the openness of society for progressive change. When this right becomes a means of combating and
fighting corruption, it becomes a feature of extreme integrity, sincerity and strong emotions and feelings. During such
implementation, prolonged persecution of citizens for justice and further unconstructive acts of public authority may
provoke violent forms the protests of citizens - vagilantizm or rebellion. They go beyond the current state laws for the
sake of recovery law.

Keywords: vigilantism, corruption, peaceful assembly, non-violent, law, protest, public authority, values.

MUPHBIE COBPAHUSA U JPYT'UE ®OPMbI OCYIIECTBIIEHUS ITPABA TPAKJIAH HA
COINPOTUBJIEHHUE KOPPYIIIUN

Anexceit MAKAPEHKOB
KaHUIaT IOPUINICCKUX HayK, TOLCHT, AOIEHT Kadeapsl HCTOPUH M TEOPUHU TOCYIapCTBa U MIpaBa, 3aMECTHTE/b JIeKaHa
FOPUANYCCKOTO (DaKyJIbTeTa MK IYHAPOIHBIX OTHOIICHUH, 3aITOPOIKCKOr0 HAIIMOHATIBHOTO YHUBEPCUTETA

B crarbe roBopuTCS 0 MUPHBIX COOpaHUSX M Apyrue (GOpMbI OCYNIECTBICHHS MpaBa Ipak[JaH Ha CONPOTHBICHUE
koppynuuu. [IpaBo Ha MUpHBIE cOOpaHHs MPEACTABIIET COO0H CBOOOLY € IyOJIMYHOTO BBIPAKCHUS NPABOBOI MO3HLIUH
rpakIaHMHA 110 OBOAY ITyOJIMYHBIX BONPOCOB B HEHACHJILCTBEHHOW (OopMe cOOpaHMil, MUTHHIOB, arnTallluH, AEMOH-
CTpauui WM B 000N Apyroi ¢hopme. ITO MpaBo IOPUANYECKH MPU3HAHO MEXIYHApOIHBIM coobmecTBoM. Ero pea-
JIU3ALHsT ONPEAEIISIeT OTKPBITOCTh O0IIECTBa K MPOrPECCUBHBIM U3MEHEHUsIM. Kora 3To npaBo CTaHOBHUTCS CPEACTBOM
060pbOBI ¢ KOppYIIMEH, OHO OCHOBBIBAETCSI HA MCKPEHHOCTH M CHJIBHBIX DMOIMAX M YyBCTBaX I'pa)kJiaH, a HarpaBJIeHO
Ha JIOCTH)KEHHE CTaHAapTOB NoOponereny. Peanusanns 3Toro mpaBa cTaHOBUTCS CIIEJCTBHEM JUINTEIBHOTO Mpecieo-
BaHMS IPAXIaH 3a CIPAaBEUIMBOCTh. DTO B COBOKYIMHOCTH € MOCIECAYIOIIUMHA HEKOHCTPYKTUBHBIMU JICHCTBHAMH Opra-
HOB ITyOJIIMYHOI BJIACTH MOXET CIPOBOLUPOBATH BUTHIJIAHTH3M, MATEK WM UHbIE HACHJIbCTBEHHBIE (DOPMBI IIPOTECTOB
rpaxaad. OHU BBIXOJST 32 PaMKH JICHCTBYIOIINX 3aKOHOB rOCY/apCcTBa Pay BOCCTAHOBJICHHUS 3aKOHA ITPABOBOTO, XOTS
HACHJIME TPO3UT MPaBy, YaCTO YBEIMYMBACT YSI3BUMOCTh J00POMOPSAOUHBIX TPaKIaH, 0CIadiseT MpaBeHOCTh MyTH K
BOCCTAHOBJICHHIO ITPABOTIOPSIIIKA.

Knroueswie cnosa: 60umenvHocms, Koppynyus, MupHsle cOOpanus, HeHACUIUe, 3aKOH, NPOmecnt, 20CyO0apCmeenHds.
6714CMb, YEHHOCHI.

ADUNARI PASNICE SI ALTE FORME DE EXERCITARE A DREPTULUI CETATENILOR DE A REZISTA
CORUPTIEI

Articolul vorbeste despre adunari pasnice si alte forme de exercitare a dreptului cetatenilor fatd de rezistenta la
coruptie. Dreptul la intrunire pasnica constituie libertatea de exprimare publica a pozitiei legale a unui cetatean cu privire
la afacerile publice intr-o forma nonviolentd de intalniri, mitinguri, agitatie, manifestatii sau in orice altd forma. Acest
drept este recunoscut legal de comunitatea internationald. Implementarea acesteia determina deschiderea societatii catre
schimbari progresive. Atunci cand acest drept devine un mijloc de combatere a coruptiei, se bazeaza pe sinceritate si
emotii si sentimente puternice ale cetatenilor si are ca scop atingerea unor standarde de virtute. Realizarea acestui drept
este rezultatul persecutiei prelungite a cetdtenilor pentru justitie. Acest lucru, impreuna cu actiunile ulterioare necon-
structive ale autoritatilor publice, pot provoca rezistente, revolta sau alte forme violente de protest din partea cetatenilor.
Ele depasesc legile statului existente in scopul restabilirii legii legale, desi violenta ameninta legea, sporeste adesea
vulnerabilitatea cetatenilor respectabili, slabeste dreptatea cdii de a restabili legea si ordinea.

Cuvinte-cheie: vigilentd, coruptie, adunare pasnica, non-violenta, lege, protest, putere de stat, valori.
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tatement of the problem
and relevance. As the emi-
nent contemporary thinker rightly
pointed out, there is no more impor-
tant, more complicated and danger-
ous task in the policy of freedom
at the beginning of the 21st century
than to give the chance to a success-
ful life as many people as possible
throughout the world [1, p. 15-16].
In this regard, the role of the whole
system of legal guarantees of in-
dividual freedom and the collec-
tive of people who are the priority
institution in the system of public
law of each state increases and is
one of the key elements of the le-
gal status of a person and a citizen.
Among such guarantees, the right
to peaceful assembly has become
an important political and legal
means and institution aimed at
creating conditions for the realiza-
tion of law, as well as ensuring its
comprehensive guarding and pro-
tection from violations during its
implementation and development.
Its nutritional force is so large that
it is able to shake off the corruption
schemes of public authority, to set
the correct vector of transformation
of the legal system in the current
conditions of global problems, the
spread of transnational crime and
other complex social challenges
faced by members of an open so-
ciety for progress. In this regard,
the accomplishment of the right
to peaceful assembly is difficult to
overestimate. The relevance of the
research topic is confirmed by the
insufficient research degree of the
right to peaceful assembly real-
ization for counteract and combat
corruption. This right may include
non-violent forms of implementa-
tion, as well as acute forms of up-
rising for justice and integrity.
Analysis of recent research
and publications. The informa-
tion base of the study was the
works of domestic and foreign sci-
entists: from Ukraine — S. Bostan,
S. Gusarev, A. Kolodiy, O. Lysen-
ko, O. Tikhomirov, T. Kolomoets,
Yu. Oborotov, P. Rabinowitz (the

4

legal nature of human freedom,
including the right to peaceful as-
sembly; methodological and other
the general legal anticorruption
issues etc.), O. Vaskovska (the
constitutional right to peaceful as-
sembly and the mechanism for its
implementation in Ukraine, 2007);
from Poland Republic — P. Brzenc-
zek (antyutopizm Karla R. Poppera
a liberalny projekt spoteczenstwa
otwartego, 2008); H. Izdebski, A.
Stepkowski (political and legal
theory of the development of de-
mocracy and civil society, 2003);
J. Jemielniak, P. Miklaszewicz
(interpretation of law in the glob-
al world, 2010); A. Chmielewski
(spoteczenstwo otwarte czy wspol-
nota; filozoficzne i moralne pod-
stawy nowoczesnego liberalizmu
oraz jego krytyka we wspotczesnej
filozofii spotecznej; analiza kry-
tyczna filozofia Poppera, 2001-
2006); A. Jabtonski (budowa
spoteczenstwa wiedzy — zarys
teorii spotecznej Karla R. Poppera;
status teoretyczny i funkcja tech-
niczna wiedzy o spoteczenstwie
— wokot mysli Karla R. Poppera
i Jozefa M. Bochenskiego, 2002,
2006); from other countries: P. Lo-
beira (EU Citizenship and Politi-
cal Identity: The Demos and Te-
los Problems, 2012), J. Aguiar e
Silva (for a hermeneutic theory of
justice, 2008; political and legal
means for ensuring human rights
in conditions of building an open
society in Europe, 2015-2016),
J. Araujo (institutional change and
persistence of public management
in Portugal, 1999), Ph. Benesh
(political-legal doctrines of ideo-
logues of the theory of open soci-
ety), N. Flatters (visagalantizm and
other ways of influencing citizens
on officials of public authority,
2018), M. Dani (rehabilitating So-
cial Conflicts in European Public
Law, 2012), Y. Akdeniz, C. Walker,
D. Wall (The internet, Law and So-
ciety, 2000). However, the aspect
of the anti-corruption potential of
the right to peaceful assembly in
the context of the transformation of

APRILIE — MAI 2020 D|

the legal system of an open society
remains to date not fully resolved.
This is determined by the political,
practical and theoretical relevance
of our research.

The subject, purpose and sci-
entific methods of the article. The
subject of this thesis is the nature,
concepts and forms of realization
the right to peaceful assembly in
conditions of the citizens struggle
with the corruption of public au-
thority. The main aim is to reveal
this subject. The purpose of this
work has resulted in the compre-
hensive use of general philosophi-
cal/theoretical scientific methods
(dialectical logic and formal logic,
include analysis, synthesis, gener-
alization etc.), general scientific
methods (hermeneutic, systemic,
structural-functional, axiological)
and special legal methods of cog-
nition (formally legal dogmatic,
comparative legal etc.), which al-
lowed to cover the key aspects of

Presentation of the main ma-
terial. Each human being has an in-
alienable right to life, freedom and
property [2, p. 55]. Legal mecha-
nisms for the realization, keeping
and protection of these values are
based on constitutional and legal
norms. The real and long-term
threat of the loss of such values is
the ineffectiveness of the individu-
al measures taken by each to pro-
tect themselves and their families.
An essential element of the ineffec-
tiveness of law is the corruption of
public servants. For example, the
domestic experience of perception
of corruption by the population is
known to us on the background of
procedural law efficiency lack and
public authorities illustrate the fol-
lowing results of sociological re-
search (Charts 1-3)".

* The survey was conducted among the
inhabitants of Zaporizhzhya Oblast, and in
2016 also Dnipropetrovsk and Kharkiv
regions. In 2017 and 2018, experts were
mainly representatives of the bodies of
the public executive power of Ukraine; in
2010 - also experts from the courts and law
enforcement agencies are involved.
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Chart. 1. Effectiveness of procedural legislation of Ukraine and application of citizens by non-legal

methods
Received answers
The domestic procedural law more .
. . or less does not promote citizens in | . sz?ns who seck proper
No The year of the questionnaire and th lizat; d protecti £ thei implementation and protection of rights
the number of respondents ¢ realization and protection ot their) 4 g0 doms through corruption, the
rights and freedoms, the number of :
. o number of answers in percents (%) of
answers in percents (%) of the total the total number of respondents
number of respondents
2018 (60 experts) 54%  (46% - rather contributes) | 73% (19% - moral means)
2017 (60 experts) 73,59% 92,45%
2016 (40 experts 1 120 ordinary | 75% experts, 27,5% ordinary citizens | 80% experts, 70% ordinary citizens
citizens)
2012 (100 entrepreneurs, experts) | 59,00 % 76,00 %
2010 (70 experts) 84,29 % 65,71 %
Chart. 2. Effectiveness of Public Authorities in Ukraine
Estimation Parliament of Ukraine Judges Executive bodies of | Local / m1.11.11c1pa1
state power authorities
2018
unsatisfactorily 67% 59% 26% 22%
satisfactorily 30% 37% 52% 41%
good 3% 4% 22% 37%
perfectly 0% 0% 0% 0%
2016 (experts are ordinary citizens and representatives of public authorities)
unsatisfactorily 62% 31% 25% 18%
satisfactorily 31% 47% 49% 50%
good 6% 19% 21% 27%
perfectly 1% 3% 5% 5%
Chart. 3. The degree of public confidence to public authorities in Ukraine
Estimation Parliament of Ukraine Judges Executive bodies of | Local / m1.11}1C1pa1
state power authorities
2018
I do not trust at all 37% 22% 4% 4%
Rather, I do not trust 56% 67% 52% 48%
I trust more quickly 7% 11% 44% 37%
I totally trust 0% 0% 0% 11%
2016 (experts are ordinary citizens and representatives of public authorities)
I do not trust at all 62% 31% 25% 18%
Rather, I do not trust 31% 47% 49% 50%
I trust more quickly 6% 19% 21% 27%
I totally trust 1% 3% 5% 5%

Being incapable of solving the
problems of the normal exercise
of their rights by reason of cor-
ruption, people are forced to unite
through rallies, collective appeals
and other forms of manifestation
of the right to peaceful assembly.
Together they carries out pressure
on public authorities to stop human
rights violations and prosecute cor-

rupt officials to legal liability and
prevent the widespread practice of
obtaining unlawful benefit by pub-
lic servants.

The nature of the right to peace-
ful assembly is being developed in
the form of permission of citizens
for claims to their own state. The
fundamental idea of this require-
ment is to correct and force public

authority to act within the legal
system, which is constantly open to
the development of society, which
ensures steady progress [3, p. 10].
Human rights set moral standards
for legitimacy and assessment of
state policy. Individual rights of ev-
ery person determine the supreme
power of the people and the ranges
of possibilities of democratic poli-
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economic and political needs
[5, p. 120]. Reflecting the influence
of these and all other general laws
of human nature, the right to peace-
ful assembly is relevant in the time
when people seek to convey to
their public authorities their vision
of urgent reforms, which, as a rule,
relate to the whole nation. In this
case, individual means of commu-
nication with public authorities on
such issues have already exhausted
their resources and do not give the
expected effect.

An essential element of the
right to peaceful assembly is its
non-violent nature. Peaceful atti-
tudes of citizens in the exercise of
this right may change on the exact
opposite, provided that the goal is
to overcome corruption, stop its
widespread dissemination and the
like. Changes in the peaceful na-
ture of the right to assembly are
conditioned by the negative nature
of the phenomenon of corruption.
And if citizens feel corruption and
jointly protest against it, this means
that it has captured there are many
people. These unfair connections
systematic, prolonged and destroy
the normal livelihoods of many
people, excluding social progress.
This is corruption at the political
level, when it involves representa-
tives of the people elected at the
local and national levels. As sci-
entists rightly emphasize, corrup-
tion is a phenomenon that has been
taken out of the cultural sphere into
the sphere of criminal cultures in
primary cultures (in terms of the
importance of their rights, above
all the equal rights of each person)
and as a phenomenon that is natu-
ral to secondary cultures, imita-
tion, where it, due to social neces-
sity, actually acquires a degree of
normativity [6, p. 179]. Corruption
in the judicial system is the use of
judges and officials who carry out
administrative management of ju-
dicial bodies, status, organizational

Vi,
tics [4, p. 211], the free realization
of individuals of their religious,

and authoritative powers, contrary
to the norms of their functioning
established by the Constitution of
Ukraine and legislation [7, p. 5].

In the face of preventing corrup-
tion the right to peaceful assembly,
only part of it remains, and, more
precisely, there is a right to assem-
bly, a protest, against corruption.
There is a legal situation of social
activity of citizens and helpless-
ness of public authority, which is
dominated by malice and unjust
enrichment. No one with such a
tendency can cope at the time of
public protests. Moreover, it does
not change with further efforts of
public authorities and citizens,
aimed at anticorruption renewal of
state-legal institutions. Successful
changes require long-term, consis-
tent, anti-corruption strategies that
result in structural improvements in
educational and other spiritual and
cultural foundations for the devel-
opment of personality and society,
a fair distribution of economic rent
(profit) and political honesty in the
struggle for gaining and retaining
state power.

For public authority, which
seeks to preserve its influence in
the state, a marker of tension in
society becomes time for citizens
to exercise their right to peace-
ful assembly. This is the moment
when it is possible to find a com-
mon solution to the problem, in our
case, to overcome the tendency to
increase corruption. Further delay
by the public authorities reduces
its chances of reaching agreement
with citizens, because, first, public
protests are radicalized and their
peaceful way is gaining more and
more signs of violence; secondly,
the subject of citizens’ dissatisfac-
tion is not just left, but the problem
further deepens; and third, citizens
are resented by the stubbornness of
public authority, its insensitivity to
their thoughts. Actually, the very
fact of the emergence of public as-
sembly means that public authority
was closed to constructive citizens’
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initiatives. Accordingly, there is a
low probability of its flexibility and
readiness for mutual understanding
with citizens. Then a new pattern
arises and operates, namely: the
longer the conflict between public
authorities and citizens is exacer-
bated, the less probability of solv-
ing it by peaceful means and / or
the maintenance of state power
by political force against actions
of which citizens act. The states,
where such public demonstrations
and protests are widespread, have
administrative and legal systems
closed for progressive ideas / pro-
posals. And therefore, by defini-
tion, they cannot how to prevent
the transformation of peaceful as-
sembly of citizens into their violent
protests, so to negotiate with them.
As well as emphasized in the scien-
tific literature, this is the corruption
of the political level, which in most
cases becomes a marker of coun-
tries with authoritarian or transi-
tional regimes [8, p. 7; 9].
Actually, the nature of the right
to peaceful assembly has a non-
violent character by definition.
According to art. 21 International
Covenant on Civil and Political
Rights (1966), the right of peace-
ful assembly shall be recognized.
No restrictions may be placed on
the exercise of this right other than
those imposed in conformity with
the law and which are necessary in
a democratic society in the interests
of'national security or public safety,
public order (ordre public), the pro-
tection of public health or morals
or the protection of the rights and
freedoms of others [10]. The meet-
ing should be defined as peaceful if
its organizers have peaceful inten-
tions and meetings are non-violent.
The term “peaceful” should be ex-
tended to conduct that can irritate or
offend others, and even to behavior
that temporarily hinders, hinders or
interferes with the actions of third
parties. In addition to the principle
of non-violence, the understanding
of the mechanism for the imple-
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mentation of the right to peaceful
assembly also includes taking into
account the ideas of presumption
of support for holding meetings, a
positive obligation of the state to
promote peaceful assembly and its
protection, legality, proportional-
ity, non-discrimination, good gov-
ernance, responsibility of the pub-
lic authority [11, p. 21-25].

“Meeting (assembly)” means
an intentional and temporary pres-
ence in a public place of a group
of persons with the aim of express-
ing common interests. Freedom
of peaceful assembly is one of the
basic human rights that can be en-
joyed and that can be realized by
individuals and groups, unregis-
tered associations, legal entities
and other types of organizations.
Assemblies can serve a variety of
purposes - including, to prevent or
combat with the corruption in pub-
lic law sphere [12, p. 15].

At the same time, peaceful as-
sembly is sometimes a means of
implementing a number of other
rights of individuals - the right of
a citizen to freedom of opinion and
belief, thoughts and words, to free
expression of his views and beliefs,
for the use and dissemination of in-
formation orally, in writing or other-
wise, of his choice, the right to free
development of his personality, etc.
The assemblies help individuals to
avoid intellectual and social isola-
tion (loneliness) and participate in
the joint formulation of a certain
public position on a particular is-
sue [11, p. 7, 18]. In accordance
with the Constitution of Ukraine,
the fundamental right to freedom,
among other things, is disclosed
through the right to freedom of as-
sembly [13, p. 167; 14]. This is an
element of the totality of normative
legal constructions of regulation of
morally predetermined behavior of
an individual (person, citizen) in
various manifestations of freedom
in law [15, p. 281]. And if freedom
is the highest political goal, the
guarantor of the individual’s right

to freely seek the pursuit of the
highest ideals of public and private
life, then democracy is a utilitarian
means for the protection of social
peace and individual freedoms
[16, p. 88], including through the
exercise of the right to peaceful as-
sembly against corruption or other
devastating socio-legal phenom-
ena.

According to clause 3 of Part
1 of Art. 2 of the Draft Law of
Ukraine “On the Procedure for
Organizing and Conducting Peace-
ful Measures” of 12.12.2012, No.
0918, a peaceful measure is a free,
public expression of a civil or po-
litical position of persons in which
it is possible to make demands,
adopt resolutions, and other re-
quests on various issues public life,
accessible to each meeting, held in
the form of meetings, rallies, cam-
paigns, demonstrations, pickets or
in any other combination of these
forms on the initiative of individu-
als or legal entities [17].

Consequently, the right to
peaceful assembly is realized in a
situation where, first, the violation
of the existing legal norms is wide-
spread, continuous and lasts for a
long time, and secondly, there are
no individual legal remedies for
restoring justice through the courts
and other public-law institutions.
For people, this means that they
are already fighting not with each
other but with public authority,
where the level of wrongdoing and
other tyranny neutralized the social
effectiveness of the legal system.
At the same time, such violations
should touch upon fundamental
values, namely: life, property, fam-
ily, and others. In particular, N.
Machiavelli stressed that for a per-
son the fundamental importance is
the encroachment on property and /
or spouses. In this case, people are
starting to fight frankly, which, as
you know, may not be limited to
peaceful means.

The variety of options for im-
plementing the right to peaceful
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gatherings stipulates a number of
nominations for its forms. For ex-
ample, the term advocacy is used to
denote the organized efforts of citi-
zens, their associations and the pro-
cess of representing their interests
in public authorities with a view to
adopting the necessary public au-
thority decisions; their legitimate
influence on the specific officials of
these bodies and / or decision-mak-
ing bodies or on politicians in order
to change a particular situation for
the better; efforts aimed at system-
atic and irreversible changes in the
environment, protection and repre-
sentation of the interests of citizens
[18, p. 5]. However, such a form of
civic protest more likely resembles
an acceptable variant of the current
public-private partnership - the sys-
tem of relations between the public
authority and the subject of private
law (organization or otherwise) in
which this subject is given a major
role in the planning, financing and
/ or implementation certain service
/ performance, rather than using
traditional co-operation procedures
(eg, a tender). At the same time,
protection of state and communal
interests is guaranteed through in-
stitutional foundations, provisions
of normative acts and concluded
agreements [19, p. 25].

A representative form of advo-
cacy in content may lose its peace-
ful character and become violent,
especially when violations of law
are of a systemic nature and relate
to fundamental legal values. For
example, information about ac-
ceptable indicators of economic
growth in the Arab world (Egypt,
Libya, etc.) and Ukraine at the start
of peaceful, and then violent, ral-
lies of citizens, proves the lack of
impoverishment of the population.
However, the protesters were ab-
solutely convinced of the crisis of
their country’s economies, linking
it primarily with the corruption of
the ruling elite and, accordingly,
expecting a change of government
to reduce corruption [20, p. 23-24].
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This contradiction between eco-
nomic indicators and self-percep-
tion of the population is explained
by the fact that the economic rent
that is extracted by the state is not
distributed fairly among all mem-
bers of society, but goes to the
pockets of a narrow circle of pow-
ers, stimulating popular discontent
and bringing about a tragic solution
[21, p. 34]. In such cases, when the
reason for public speeches was the
unfair distribution of profits from
the national economy and / or cor-
ruption, then the constitutional
right to peaceful assembly imme-
diately or in a very short time turn
into violence, for example, such
as nominating the term “vigilan-
tism” (Latin vigilio - to take care
of it, and vigilare all’adempimento
del regolamento - to monitor the
implementation of the statute;
nym iiberwachen). Marked by this
term concept means illegal, albeit
mostly legal, form of civil opposi-
tion against inefficiency (includ-
ing corruption) of public authority
and lack of law and order, violent
struggle of citizens for their rights,
restoration of the rights, restraining
of corruption in the state, establish-
ment of constructive democratic
influence of the people to the state,
ensuring openness of society and
real restriction the state by the law.
The corpus of citizens of a coun-
try governed by democratic norms
must include all persons covered
by the jurisdiction of that country,
except those temporarily residing
therein and those whose incapac-
ity is proven [22, p. 78]. The sub-
ject of the right to participate in the
exercise of public authority is not
the people in the broad sense, but
every member of the public. In or-
der to exercise this right, it is not
necessary to unite in political as-
sociations (although this form is
acceptable), since in a democratic
state not only the community, the
people, the mass can exercise con-
trol, but also an individual. It is
noticeable in this context that, for

4

example, international documents
do not contain indications of the
number of interested persons, while
perceiving one person as a full
representative of the people. For
example, the term “public” in in-
ternational law means one or more
natural or legal persons, their as-
sociations, organizations or groups
acting in accordance with national
law or practice [23, p. 37; 24].
However, the violence and con-
tent of citizens’ actions in exercis-
ing their right to peaceful assembly
are not the only criteria that should
be taken into account when trans-
forming the forms of exercise of
this right. For a more detailed clas-
sification of such forms, the well-
known Ukrainian lawyer R. Mel-
nyk, also based on other factors,
namely: content, methods, place,
ways of coordinating the actions of
participants in the peaceful assem-
bly. On their basis, he highlighted
the hike, procession, musical pa-
rades (festivals), street celebrations
and street theatrical performances,
concerts, pickets, infrastructure el-
ements, information points, meet-
ings of political parties and unions,
blocking, object grabbing, smart-
phonemobs and flashmobs, cos-
tume performances, worker strikes,
“paid” pickets and demonstrations,
special public events, open air gath-
erings and meetings in enclosed
spaces. In the aspect of success-
ful use of these fighting corruption
forms it is appropriate to recall the
example of a meeting the groups
of people in the Philippines 2001,
via text messages, near the church
of EDSA Shrine to protest against
the corruption of President Joseph
Estrada; The result of this action
was that the country’s president re-
signed [11, p. 79-95, 92].
Conclusion. Consequently, the
prevalence, continuity and dura-
tion of the violation of law com-
bined with the ineffectiveness of
individual legal remedies for the
restoration of justice through the
courts and other public-law insti-
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tutes becomes a sufficient basis
for the realization of the right of
people to peaceful assembly by the
collective of citizens. The right to
peaceful assembly is the freedom,
the form of direct democracy, the
public expression of the civil or po-
litical position of persons, in which
it is possible to make demands,
adopt resolutions, and other ap-
peals on various issues of public
life, conducted in non-violent form
of meetings, rallies, campaigns,
demonstrations, picketing or in
another form acceptable to the le-
gal culture of society on the initia-
tive of individuals or legal entities,
carried out by a group of people,
citizens jointly. This right political,
legally recognized by the interna-
tional community, determines the
openness of society for progres-
sive change; has a peaceful and
non-violent nature of propaganda
and communication, with the use
of technical and other tools, which
make violence impossible. That is,
the use of firearms and other weap-
ons, special means of coercion is
excluded. The realization of the
idea of peace in the nature of this
right unfolds through the principles
of presumption of support for hold-
ing meetings, a positive obligation
of the state to promote peaceful as-
sembly and its protection, legality,
proportionality,  non-discrimina-
tion, good governance and respon-
sibility of the public authority.
However, the right to peaceful
assembly can also be a private man-
ifestation of existing forms of pre-
venting and combating corruption.
And in this case, it acquires the fea-
tures of extreme integrity, sincerity
and strong emotions and feelings.
The power of these qualities, com-
bined with the ignorance of their
legitimate interests by the public
authorities, leads to poor manage-
ment of citizens within these acts
and violence. People are starting
to fight frankly. Such qualities are
the result of the long languor citi-
zens for justice and the real act of
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law, not deception and violence. In
this connection, peaceful assem-
bly, which are basically intended to
counteract and combat corruption,
become violent forms. Among
these forms, the most irrational and
powerful is vigilantism or rebel-
lion, going beyond the boundaries
of existing laws, remaining within
the limits of the natural law to de-
velopment and revealing anticor-
ruption opposition on the part of
human nature and law.

The prospect of further research
becomes the elements of legal
mechanisms for long-term guar-
antee of preservation the achieve-
ments gained by citizens as the
result of the realised right to peace-
ful assembly and revolt against
corruption including variety types
of vigilantism.
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ANALYSIS OF UKRAINTAN LEGISLATION ON IMPLEMENTING
GOOD GOVERNANCE BY EU LOCAL AND REGIONAL DEMOCRACY
STANDARDS

Yuriy TELICHKAN
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of Interregional Academy of Personnel Management

The article analyzes the Ukrainian legislation on the implementation of Good Governance by EU Local and Regional
Democracy Standards. It has been established that the development of Ukrainian legislation in the context of cooperation
between Ukraine and the Council of Europe provides for the harmonization and improvement of the Ukrainian legal system
within the framework of European legislation (primarily the Conventions and Recommendations of the Council of Europe),
as well as the expansion of the international legal framework and the accession of Ukraine to the agreements concluded
in the framework of this international organization. In particular, an important document of the European Union in the
framework of introducing Good Governance according to the standards of local and regional democracy of the EU is the
Convention on the Participation of Foreigners in Public Life at the Local Level, which was not ratified by Ukraine and was
not reflected in the Constitution, laws and by-laws of Ukraine.

Keywords: public administration, legislation of Ukraine, Good Governance, the introduction of Good Governance, EU
Local and Regional Democracy Standards.

AHAJIN3 3BAKOHOJATEJBbCTBA YKPAUHBI 11O BHEAPEHUIO XOPOIIEI'O YIIPABJIEHMUA 11O
CTAHIAPTAM MECTHOU U PETUOHAJIBHOU JEMOKPATHUU EC

IOpuii TEJIMUYKAH
acTMpaHT Kadeaps! MyOIMIHOTO aIMUHACTPUPOBAHNS MEXpErnoHaIbHON aKaeMHUH YIIPABICHHS TIEPCOHATIOM

B craThe npoaHann3npoBaHO 3aKOHOATENbCTBO YKPAHHbI 10 BHEIPEHUIO XOPOILIETO YIIPABICHHUS 10 CTaHAapTaM MECTHOM
u pernoHansHON neMokpatun EC. YcTaHOBIEHO, UTO pa3BUTHE 3aKOHOAATENIBCTBA YKPAUHBI B KOHTEKCTE COTPYAHUYIECTBA
Vkpaunsl ¢ CoBetom EBpombl mpemycMaTpuBaeT apMOHM3ALMI0 M COBEPIICHCTBOBAHME MPABOBOI CUCTEMbI YKPaUHBI
B pPaMKax €BpPOIIEHCKOr0 3aKOHO/ATENbCTBA (B MEPBYIO OYepeb KOHBEHIMH M pekomenaaruii Cosera EBpormsl), a Take
pacImpeHie MeKIyHapoIHO-IPABOBOM 0a3bl M NMPHCOEANHEHNE YKpPaWHBI K JOTOBOpaM, 3aKIIOYEHHBIM B paMKax 3TOH
MeXTyHapOIHOW opranu3anui. B yacTHoCTH, BaKHBIM TOKyMeHTOM EBporeiickoro Coro3a B paMKax BHEIPEHUS XOPOIIETO
YIpaBJIEHUS 10 CTaHIapTaM MECTHOI U pernoHanbHOI nemokparun EC spnsercs KonBeHnns 06 yyacTHn MHOCTpAHIIEB
B OOIIECTBEHHOM )XKM3HM HAa MECTHOM YPOBHE, KOTOpasi He Oblia parnduuupoBaHa YKpauHoOil W HE HallIa OTpaKEHHE B
KoHcTuTynuu, 3akoHax ¥ NOA3aKOHHBIX aKTaX YKPauHBI.

Knrouegwie cnoea: cocyoapcmeennoe ynpasnenue, 3akoOH00AmMenscmeo Yxkpaunvl, xopowee ynpaeienue, 6HeopeHue
Xopouie2o ynpagienus, no CMmanoapvl Mecmuoll u pecuonanbhoil demoxkpamuu EC.

ANALIZA LEGISLATIEI UCRAINENE PRIVIND IMPLEMENTAREA BUNEI GUVERNARI iN
CONFORMITATE CU STANDARDELE DEMOCRATIEI LOCALE SI REGIONALE

Articolul analizeaza legislatia Ucrainei privind implementarea bunei guvernari in conformitate cu standardele democratiei
locale si regionale a UE. S-a stabilit ca dezvoltarea legislatiei ucrainene in contextul cooperarii dintre Ucraina si Consiliul
Europei prevede armonizarea si imbunatatirea sistemului juridic al Ucrainei in cadrul legislatiei europene (in principal,
conventiile si recomandarile Consiliului Europei), precum si extinderea cadrului legal international si aderarea Ucrainei
la acordurile incheiate in cadrul acestei organizatii internationale. in special, un document important al Uniunii Europene
in cadrul introducerii bunei guvernari in conformitate cu standardele democratiei locale si regionale a UE este Conventia
privind participarea strainilor la viata publica la nivel local, care nu a fost ratificatd de Ucraina si nu a fost reflectatd in
Constitutia, legile si statutele Ucrainei.

Cuvinte-cheie: administratia publica, legislatia Ucrainei, buna guvernare, introducerea bunei guvernari, in conformi-
tate cu standardele democratiei locale si regionale a UE.

Problem setting. The devel-  cooperation with the Council of and the accession of Ukraine to
opment of Ukrainian legis-  Europe envisages the extension of  the treaties concluded within this
lation in the context of Ukraine’s the international legal framework international organization. The
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Council of Europe’s legal activi-
ties (hereinafter referred to as the
“CoE”) harmonize and improve
the legal systems of all Member
States on the basis of the common
standards of the CoE within the
framework of European legisla-
tion.

The CoE’s work is to develop
two types of legal instruments:
conventions and recommenda-
tions. The Convention is an inter-
national legal instrument, which is
binding in nature. It is the result
of a discussion and agreement
process involving major CoE bod-
ies, in particular the Committee of
Ministers and the Parliamentary
Assembly. The CoE Conventions
provide, primarily, the promo-
tion of international cooperation
and the development of common
legal standards in the field of the
Organization activity. Each State,
which signs and ratifies the Con-
vention, is obliged to comply with
its provisions and to implement
them in national law. There are
separate mechanisms in place to
monitor and monitor the CE con-
ventions [1].

The CoE has already adopted
more than two hundred conven-
tions, most of which are open to
non-Organization States, includ-
ing. The CoE Conventions form a
wide pan-European legal area and
are the legal basis for joint action
by countries in the economic, so-
cial, cultural, scientific, legal and
administrative fields, as well as in
the field of human rights. Thanks
to Ukraine’s participation in the
CoE Conventions, the legal basis
for Ukraine’s cooperation with
European countries in various
spheres of life has been formed.

With regard to the recommen-
dation, the CoE Committee of
Ministers may adopt recommenda-

tions to Member States on matters,
which do not require settlement
through the conventions to which
it has formulated a “common pol-
icy”. The recommendations are
non-binding, although the Statute
empowers the Committee of Min-
isters to request the governments
of the Member States to inform it
of the measures taken to imple-
ment the recommendations.

The prerequisites for develop-
ment are the legislation of Ukraine
in the field of European integration
and cooperation with the Council
of Europe, establishing relations
since the first years of Ukraine’s
independence.

The state of the study. The
article analyzes EU regulatory
documents on the implementation
of Good Governance according to
the standards of local and regional
democracy of the EU, their imple-
mentation and adaptation in the
legislation of Ukraine.

Purpose of the article. The
purpose of the article is to analyze
the legislation of Ukraine on the
implementation of Good Gover-
nance according to the standards
of local and regional EU democ-
racy.

Article main body. Ukraine’s
Strategic Course on European In-
tegration was endorsed and devel-
oped in the EU Integration Strat-
egy approved on June 11, 1998 [2]
and the EU Integration Program
approved on September 14, 2000
[3], which became invalid on the
basis of the Presidential Decree
398/2015 of 07/07/2015 [4]. How-
ever, the Strategy of Ukraine’s
integration with the EU defines
the main directions of Ukraine’s
cooperation with the European
Union (EU) and emphasized that
Ukraine’s national interests need
to confirm Ukraine as an influen-
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tial European state, a full member
of the EU. As a result of the ex-
pected enlargement of the EU in
the coming years - accession to
the EU of Poland and Hungary -
Ukraine will border with the EU,
which will create a fundamentally
new geopolitical situation. In this
regard, a clear and comprehensive
definition of the foreign policy
strategy for integrating Ukraine
into European political (including
foreign and security policy), infor-
mation, economic and legal space
is required [5].

On March 5, 2007, Ukraine
and the EU began negotiating a
new agreement between Ukraine
and the EU, and on September 9,
2008, at the Paris Summit, Ukraine
and the EU reached a political
agreement to conclude a future
agreement in the format of the As-
sociation Agreement, based on the
principles of political association
and economic integration.

In accordance with the agree-
ments reached during the EU-
Ukraine Paris Summit, the Agenda
was developed and approved by
the parties in 2009, replacing the
EU-Ukraine Action Plan and aim-
ing to serve as a benchmark for re-
form in Ukraine in preparation for
the implementation of the future
Agreement about the association.

According to Article 11 of the
Law of Ukraine “On the Principles
of Internal and Foreign Policy” of
July 1, 2010, one of the fundamen-
tal principles of Ukraine’s foreign
policy is to ensure the integration
of Ukraine into the European po-
litical, economic and legal space
for the purpose of EU member-
ship [6].

Further, at the 15th EU-Ukraine
Summit in Kyiv on December 19,
2011, negotiations on the future
Association Agreement were com-



LEGEA SI VIATA |

pleted, and on March 30, 2012, the
text of the future Agreement was
initialed by the Heads of Ukraine
and EU negotiation teams.

The political part of the Asso-
ciation Agreement was signed on
March 21, 2014, and the economic
part - on June 27, 2014. On Sep-
tember 16, 2014, the Verkhovna
Rada of Ukraine and the Euro-
pean Parliament simultaneously
ratified the EU-Ukraine Associa-
tion Agreement. On 1 November
2014, its provisional application
was implemented. The Associa-
tion Agreement between Ukraine
and the EU entered into force ful-
ly on 1 September 2017, entitled
“Association Agreement between
the European Union and the Euro-
pean Atomic Energy Community
and their Member States, of the
one part, and Ukraine, of the other
part” [7]. It is an international le-
gal instrument, which at the con-
tractual level stipulates the transi-
tion of relations between Ukraine
and the EU from partnership and
cooperation to political associa-
tion and economic integration.

The implementation of Good
Governance by EU local and re-
gional democracy standards is
carried out in accordance with the
Innovation and Good Governance
Strategy, which provides for the
implementation of such European
Union documents as, in particular:
the European Framework Conven-
tion on Transfrontier Co-operation
between Territorial Communities
or Authorities; European Charter
of Local Self-Government; Con-
vention on the Participation of
Foreigners in Public Life at Local
Level; Additional Protocol to the
European Framework Convention
on Transfrontier Co-operation be-
tween Territorial Communities or
Authorities; Protocol No. 2 to the

European Framework Convention
on Transfrontier Co-operation be-
tween Territorial Communities or
Authorities for Inter-Territorial
Cooperation; Protocol No. 3 to the
European Framework Convention
on Transfrontier Co-operation be-
tween Territorial Communities
or Authorities for Euroregional
Cooperation Groups (ECGs); Ad-
ditional Protocol to the European
Charter of Local Self-Government
on the right to participate in local
government affairs. The Local and
Regional Democracy Standards
provided by the Innovation and
Good Governance Strategy for
Good Governance in the EU’s Na-
tional, Regional and Local Gover-
nance System include the Guide-
lines for Democracy of Participa-
tion, including the Guidelines on
Citizens’ Participation in Political
Decisions and the Committee Rec-
ommendations members.

Ukraine has ratified and en-
tered into force almost all the
Council of Europe documents on
the implementation of Good Gov-
ernance by EU local and regional
democracy standards (except the
Convention on the Participation of
Foreigners in Public Life at Local
Level). Which, in turn, is an orga-
nizational and legal mechanism
for the implementation of Good
Governance by the standards of
EU local and regional democracy
in Ukraine.

In accordance with the pro-
visions of the Constitution of
Ukraine [8], in particular Article
7 recognizes and guarantees local
self-government, Article 8 recog-
nizes and applies the rule of law.
The second section of the Con-
stitution of Ukraine enshrines the
rights, freedoms and responsibili-
ties of the individual and the citi-
zen. The third section of the Con-
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stitution of Ukraine guarantees
free expression of will to voters.
However, Section 9 “Territorial
Structure of Ukraine” and Sec-
tion 11 “Local Self-Government”
require changes to fully complete
the reform of decentralization of
power and formation of capable
local self-government in Ukraine,
taking into account the provisions
of the European Charter of Local
Self-Government, many of which
do not have proper implementa-
tion in Ukraine.

An important document of the
European Union in the framework
of the implementation of Good
Governance by the standards of lo-
cal and regional democracy of the
EU is the Convention on the Par-
ticipation of Foreigners in Public
Life at Local Level [9], which was
not ratified by Ukraine and was
not reflected in the Constitution,
laws and regulations of Ukraine.

The Convention aims to im-
prove integration of foreign resi-
dents into the life of the commu-
nity. It applies to all persons who
are not nationals of the Party and
who are lawfully resident on its
territory.

The Convention provides that
the Parties undertake to guarantee
to foreign residents, on the same
terms as to its own nationals, the
“classical rights” of freedom of
expression, assembly and asso-
ciation, including the right to form
trade unions. Moreover, the Par-
ties will make efforts to involve
foreign residents in processes of
consultation on local matters. Un-
der some conditions provided by
law, the rights of freedom of ex-
pression and of assembly may be
restricted.

The Convention opens the
possibility of creating consulta-
tive bodies at local level elected
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by the foreign residents in the lo-
cal authority area or appointed by
individual associations of foreign
residents.

The Convention provides also
that the Parties may undertake to
grant to every foreign resident the
right to vote in local elections, af-
ter five years of lawful and habit-
ual residence in the host country,
and to stand for election.

The Parties are to inform for-
eign residents about their rights
and obligations in relation to local
public life. Parties to the Conven-
tion must keep the Secretary Gen-
eral of the Council of Europe in-
formed about developments in the
participation of foreign nationals
in local public life.

Part 2 of the Convention pro-
vides for restrictions, in particular
Article 9 specifying that during a
war or other state of emergency in
a state that threaten the life of a
nation, the rights granted to per-
manent aliens of Part I may be
subject to further restrictions only
to the extent that they are severely
determined unless such restric-
tions are contrary to the other obli-
gations of the Party under interna-
tional law. At the same time, any
measure taken under this article
will also be communicate to the
Secretary General of the Council
of Europe, who shall inform the
other Parties. The same procedure
applies when such measures are
terminated.

It is important to note that the
provisions of the Convention on
the Participation of Foreigners
in Public Life at the Local Level
cannot be construed as restricting
or violating any rights that may
be guaranteed by the laws of any
Party or any other treaty in which
it participates.

Conclusions. Thus, the results

of the analysis of the Ukrainian
legislation on the implementation
of Good Governance revealed that
the development of the Ukrainian
legislation on the implementation
of Good Governance in the con-
text of Ukraine’s cooperation with
the Council of Europe provides for
the harmonization and improve-
ment of the Ukrainian legal sys-
tem within the framework of Eu-
ropean legislation (first of all the
Council of Europe Convention and
Recommendations), as well as the
international legal framework and
Ukraine’s accession to the treaties
concluded within this internation-
al organization, in particular, an
important document of the Euro-
pean Union, in the framework of
promoting Good Governance by
EU local and regional democracy
standards, is the Convention on
the Participation of Foreigners in
Public Life at Local Level (which
has not been ratified by Ukraine
and has not been reflected in the
Constitution, laws and by-laws of
Ukraine).

That is, in the context of
Ukraine’s cooperation with the
Council of Europe on the imple-
mentation of Good Governance
by the standards of local and re-
gional democracy, the EU legis-
lation requires improvement the
Convention on Participation of
Foreigners in Public Life at Local
Level provisions in the Constitu-
tion of Ukraine and further in the
normative-legal documents (after
the signing and ratification of the
Convention).
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ITPABOBBIE ACIIEKTBI TOCYJAPCTBEHHO-HACTHOI'O
IHAPTHEPCTBA B CO®EPE IPOPECCUOHAJIBHO-TEXHUYECKOI'O
OBPA3OBAHMA

Huna JUJIEHKO
JIOKTOP HayK TI0 TOCY/IapCTBEHHOMY YIIPaBJIeHHIO, ITpodeccop, mpodeccop Kadeapsl myOImIHOTO YIIpaBIeHUs
Y JIMAHUCTpUPOBaHuUs MHCTUTYTa IOATOTOBKH KaJipoB [ 0cymapcTBEeHHOH 1y KObI 3aHATOCTH YKPaWHbI
Buxrop IIBITAH
IupeKTop 3amagHo-/[HempoBCKOTO MeHTpa MpodheCcCHOHATLHO-TEXHIIECKOTO 00pa3oBaHus J{HEponeTpoBCKOM
obmnacth, acriupanT ' BYO «YHHBepcHuTeT MEHEIKMEHTa 00pa30BaHUS

B crarbe nmpoaHam3upOoBaHbl TIPABOBBIE ACTIEKTHI TOCYAAPCTBEHHO-YACTHOTO MAPTHEPCTBA B chepe mpodheccHoHaTbHO-
TEXHMYECKOr0 00pa30BaHMs, HEOOXOAMMBIC JUISl YCOBEPIICHCTBOBAHMS 3aKOHOAATEIBbHOH 0a3bl. PaccMOTpPEHBI OCHOB-
HbIC 3aKOHOJIATEIIbHBIC AKThI, B KOTOPBIX OMPE/ICISIOTCS YCIOBUS IIPUMEHEHHUSI TOCYIapCTBEHHO-YaCTHOTO MapTHEPCTBA B
npoheCCHOHATBHO-TEXHUIECKOM 00pa3oBaHuu. [IpesoxkeHo pa3paboTars NpaBoBbIe HOPMbI, KOTOPBIE KACAIOTCS paszierie-
HIS1 yIIPaBICHIECKUX (GYHKIHIA M0 peanu3aruu npoektoB ['UIT Mexmay pa3iuvHbIME YPOBHSIMHE YIIPABICHNUS;, PACIIHPEHUS
ABTOHOMUH NPO(ECCHOHATBHO-TEXHUYECKIX yISOHBIX 3aBEICHHH B IOMCKE YaCTHBIX TAPTHEPOB UISI pa3pabOTKH U peasu-
3allMH TPOEKTOB PAa3HOTO CPOKa U (HOPMBI; YCIOBUI MPUBJICUCHHs paboTOAaTeNeH K MPOLECCy TTOATOTOBKH, IIEPEIOAr0TOB-
KU, TIOBBIIICHHS KBaJIM(DUKAIIMU KaJPOB, CO3aHUI0 Y4eOHO-MaTeprualibHOM 0a3bl, a Takke OOHOBJICHHIO COJIep KaHMs 00pa-
3oBaHus. [IpeiokeHO OMpeIeNIuTh MPABOBBIC YCIOBHUS Ul CTUMYITHPOBaHUS (DHHAHCOBO mopaepxku yupexaenit [1TO,
OTBETCTBEHHOCTH paboTtonarenei 3a GopMUpOBaHHE MOKa3aTeIel roCcy1apcTBEHHOr0, PErHOHAIBHOIO 3aKa3a Ha IOAr0TOB-
Ky KaapoB, koHKpeTu3auuu hopm [UII, KoTopsie MOTYT OBITH IPUMEHEHBI B COOTBETCTBUH C 3aKOHOIATEIIHCTBOM.

Knrouesovie cnosa: 2ocyoapcmeenno-uacmuoe napmuepcmeo, npopeccuoHaibHo-mexHuieckoe o6pasosanue, 0ydib-
Hoe obyuenue, agmoHOMUs NPOYECCUOHATLHO-MEXHUUECKUX YUEOHbIX 3A6e0eHUl, NPABOOMHOULEHUS] MeNCOY NYOIUUHBIM U
YACMHBIM NAPMHEPAMU, KOHYECCUS.

LEGAL ASPECTS OF STATE-PRIVATE PARTNERSHIP IN THE SPHERE
OF VOCATIONAL EDUCATION

Nina DIDENKO
Doctor of Science in Public Administration, Professor, Professor, Department of Public Management and Administration,
Training Institute of the State Employment Service of Ukraine
Viktor TSYGAN
Director of the West Dnieper Center vocational education of the Dnipropetrovsk region, Postgraduate Student, University
of Educational Management

The article analyzes the legal aspects of public-private partnership in the field of vocational education that are necessary
for improving the legal framework. The main legislative acts that define the conditions for the use of public-private
partnership in vocational education are considered. It is proposed to develop legal norms that relate to the division of
management functions for the implementation of PPP projects between different levels of management; expanding the
autonomy of vocational schools in the search for private partners for the development and implementation of projects of
different terms and forms; conditions for attracting employers to the process of training, retraining, professional development,
creation of educational and material resources, as well as updating the content of education. It is proposed to determine the
legal conditions for stimulating financial support for VET institutions, the responsibility of employers for the formation of
indicators of state and regional orders for training, and the specification of PPP forms that can be applied in accordance with
the law.

Keywords: public-private partnership, vocational education, dual training, autonomy of vocational schools, legal
relations between public and private partners, concession.

ASPECTE JURIDICE ALE PARTENERIATULUI PRIVAT DE STAT iIN SFERA EDUCATIEI TEHNICE
PROFESIONALE

Articolul analizeaza aspectele legale ale parteneriatului public-privat in domeniul educatiei profesionale, necesare
imbunatatirii cadrului legislativ. Sunt luate in considerare principalele acte legislative, care determina conditiile de aplicare
a parteneriatelor publice-private in invatamantul profesional. Se propune elaborarea de standarde legale care se refera la
separarea functiilor manageriale pentru implementarea proiectelor PPP intre diferite niveluri de conducere; extinderea au-
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tonomiei scolilor profesionale 1n cautarea de parteneri privati pentru dezvoltarea si implementarea de proiecte cu termeni si
forme diferite; conditii pentru atragerea angajatorilor in procesul de instruire, recalificare, formare avansata a personalului,
crearea unei baze materiale si educationale, precum si actualizarea continutului educatiei. Se propune si se stabileasca
conditiile legale pentru stimularea sprijinului financiar pentru institutiile VET, responsabilitatea angajatorilor pentru forma-
rea indicatorilor de ordine de stat si regionale de instruire si specificarea formularelor PPP care pot fi aplicate in conformitate

cu legea.

Cuvinte-cheie: parteneriat public-privat, educatie profesionald, formare dubld, autonomia scolilor profesionale, relatii
Jjuridice intre partenerii publici si privati, concesiune.

BBO,HHaﬂ yacth (BBeje-
HHe). YTBEpKIeHUE HOBOU
MapagurMel MMyOIWYHOTO  YIIpaB-
JICHWsI, HAPABICHHON Ha JeleH-
Tpanu3anuio MyOINYHON BIIACTH,
pedopmMupoBaHHE W MOAECpPHHU3A-
U0 CONMAIBFHO-IKOHOMHUYECKUX
MpOIECCOB B YKpauWHe, akTyasu-
3UpyeT HEOOXOMUMOCTH pa3BH-
THS TOCYIapCTBEHHO-YaCTHOTO
maptaepcTBa (manee — [UII) kak
WHCTPYMEHTa TPHUBIICYCHUS YaCT-
HBIX PECYpCOB IJI Pa3BUTHS HH-
(bpacTpyKTypHI U TPEIOCTABICHUS
myONmM9HBIX ycryT. Hackompko 310
BO3MOXKHO B cepe oOpa3oBaHwMsI,
CBUJICTEIIHLCTBYET TTO3UTHBHBIN
ombIT eBporrerickux ctpan, CIIA,
rme 'UIl B cdepe obOpazoBaHus
aKTUBHO WCTIONB3YETCS B Pa3HBIX
dbopmax. OOIUMHU XapaKTEPUCTH-
kamu ['UII B 0Opa3oBaHUM B ITHX
CTpaHax SBISIOTCS CJeIyroIye:
COBMECTHOE C paboTomaTensIMu
MOJIEIMPOBAaHUE W  HWHTETpalus
cucteM oOpa3oBaHUs; (UHAHCO-
Bas IOMOIIb CO CTOPOHBI YacT-

HBIX TApTHEPOB  YUPEKICHHIM
0o0pa3oBaHus;  3aKOHOJATEIHLHOE
HOPMHPOBAHHE (hMHAHCOBOTO

yJgacTusi paboromareneii B cdepe
podecCcroHaTbHO-TEXHIYECKOTO
00pazoBaHUs; IMHPOKUE TIOJTHO-
MOYHS Y4eOHBIX 3aBEACHUU NpH
3akioueHun  gorosopos  I'UII;
peanbHble MEXaHW3MbI BIUSHHUS
paboTonmateneii Ha comep)kaHUE |
pe3ynbTaTel  O0yYeHHUs; COBMECT-
HOE TIPUHATHE pErIeHUH pu (hop-
MHPOBAaHUH 3aKa3a Ha MOATOTOBKY
KaJpoB, YyTBEpKIEHHE YyUeOHBIX
MporpamMM, KOTOPBIE YYHUTHIBAIOT
MOTPEeOHOCTH paboTomaTelied u
comckarenelr 00pa30BaHUS; aKTHB-
HOE BHEJIPEHHE JYyaIbHON (hOPMBI
00pa30BaHNs; HAJIOTOBBIEC JIBIOTHI
IUIsT paboTomaTeNeH.

BrlieHazBanHble  XapakTepH-
CTHKH CBHJIETENILCTBYIOT O TOM, YTO
I'YIT gaeT BO3MOXKHOCTb YJy4YIlIaTh
KaueCTBO TIOATOTOBKH  KaJIpOB,
yBENMYUBATh  (PUHAHCHPOBAHHE
yUeOHBIX 3aBE/ICHHH, yMEHBIIATh
Harpy3Kd Ha TOCYIapCTBEHHBIH U
MECTHBIH OIOIKETHI, CIOCOOCTBYET
BHEJPEHUIO MHHOBAIM B 00pa3o-
BaTEJIbHBIN MTPOIIECC.

Jnga Toro, 4ToOBl pa3BUTHE
I'Yll B cdepe npodeccrnoHanbHO-
TEXHUYECKOTro 00pa3oBaHus (Jajee
—IITO) B Ykpanne cMOTJIO PELIUTh
HaCyIl[HblE TMPOOJIEeMbl B JaHHOU
o0acT M YCKOpUTH ee pedop-
MUpOBaHUE, HEOOXOIUMO CO3/1aTh
COOTBETCTBYIOIlIEE  HOPMAaTHUBHO-
npaBoBoe mose. C Hameld TOYKU
3peHus,  HOPMAaTHBHO-IIPABOBOM
MeXaHU3M rOCy/1apCTBEHHO-
YaCTHOTO TapTHEpCTBa B CHCTe-
Mme [ITO moxer paccmarpuBarbecs
KaK WHTETPUPOBAHHBIA KOMILJIEKC
MIPABOOTHOIIEHUH MEXly MyOnmud-
HBIM W YaCTHBIM TapTHEpaMH, 3a-
KPEIUIEHHBI COOTBETCTBYIOIIUMU
HOPMAaTHBHO-TIPaBOBBIMH ~ aKTaMH
Ha YPOBHE HAI[MOHAIHHOTO 3aKOHO-
JIaTeNbCTBA, PEIICHUH pPernoHalb-
HBIX U MECTHBIX BIIACTEH B paMKax
WX KOMIIETEHLUM, COOTBETCTBYIO-
HIMH TPUHIUNAM W IPHOPUTETAM
TOCYAapCTBEHHON 00pa3oBaresb-
HOH MOJIUTHUKU.

CuymyraemM, 4YTO K 3ajadaMm
HOPMAaTHBHO-TIPABOBOTO MEXaHMN3-
Mma ['UIl B cucreme IITO moxHO
OTHECTH CIIEYIONIUE: BHECEHUE B
3aKOHO/IATeNICTBO TEPEYHsSI KOH-
KpPEeTHBIX (OpM TroCynapCcTBEHHO-
YacCTHOTO  TIapTHepCTBa,  ajail-
TupoBaHHbIX K cucreme [ITO;
HOPMAaTHUBHOE oOecrieueHue
JESITEIBHOCTH  MHOTONPO(HIIb-
HBIX y4eOHBIX, Y4eOHO-HAy4HO-
MIPOU3BOJICTBEHHBIX ~ KOMIIJIEKCOB

KaKk OXHOH W3 (opMm HHTErpanuu
pa3IMYHBIX YPOBHEW 00pa3oBaHUs
C YaCTHBIMHU MApTHEPAMH; OIpeie-
JIeHHE NPAaBOBOTO CTaTyca KaKIoH
CTOPOHBI MTAPTHEPCTBA.

Ieanro CTaTbU SIBJISICT-
CSd  HCCIENOBAaHHWE  IMPABOBBIX
ACIEKTOB rOCyIapCTBEHHO-

YaCTHOTO IMapTHEpPCTBa B cdepe
npodecCHOHANTBHO-TEXHUIECKOTO
0o0pa3zoBaHusi U pazpadoTKa Mpea-
JIOKEHUH JUIsI yCOBEPIIeHCTBOBA-
HUsSI 3aKOHOJaTeNIbHON 0a3bl, He00-
XOJUMOM ISl €r0 Pa3BUTHSL.
OcHoBHasgs 4yacTh. OcCHOB-
HbBIM HOPMAaTUBHO-IIPABOBBIM [10-
KYMEHTOM, KOTOPBIA OIpeAesser
MIPaBOBbIE, SKOHOMHYECKHUE U Op-
TaHU3allMOHHBIC OCHOBBI B3aHUMO-
IICIZCTBHH rocyanapCTtsa M 4aCTHBIX
MapTHEPOB, SABJIsETCS 3aKOH YKpa-
uHbl «O rocyapCcTBEHHO-4aCTHOM
naptHepcTBe» oT 01.07.2010 1. Ne
2404-VI. 3akoH perynmupyer OTHO-
IIEHHS TI0 TOJTOTOBKE, MCIIOIHE-
HUIO ¥ PacTOP)KEHHUIO JIOTOBOPOB,
KOTOPBIC MOAIMUCBIBAKOTCA B paM-
kax ['UIl, a Takke ycTaHaBIMBaET
rapaHTHH COOIIONEHHS MpaB M 3a-
KOHHBIX WHTEPECOB CTOPOH 3THX
TIOTOBOPOB [2]. BMecTe ¢ Tem, aeii-
CTBYIOIIIMM 3aKOH HUMEET Olpese-
JICHHBIC HECOOCTATKW U HYXAACTCA
B YCOBEpIIIEHCTBOBAHUU M COIVIa-
COBAHUHU C OPYTMMU HOPMATHUBHBI-
MU JOKYMCHTaMHu. B YaCTHOCTH,
3TO Kacaercs TOro, YTO B HEro He
BKJIFOYEHO 00pa3oBaHHe Kak cde-
pa, toe mexanuzmbl [UIT moryt
OLITH pCain30BaHbl, HCCMOTPS Ha
BKJIIOUCHUE TaKUX o0JIacTei, Kak
3/[paBOOXpaHEHHe, KyJabTypa H
cnopt. [TlosTOMy HEOOXOUMO BHE-
CTH KOPPEKTHBBI JJISI TOTO, YTOOBI
JIAaHHBIA 3aKOH KOPPEJIUPOBAI C
OCHOBHBIMU TIpUHOUIIAMU TOCY-
JApCTBEHHOH TOJIMTHKH B 00JIaCTH
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obpazoBanus, rae mpaktuka [T
MOXKET HCIIONIb30BaTh Takue Qop-
MBI KaK: KOHIIECCHS, JIOTOBOpP TIO
YIPaBIeHUIO 00pa30BaTEIbHBIMA
yCIIyramMy, WHBECTHIIMOHHBIE JO-
TOBOPHI U T.II.

B okcneprHoM oTyeTe mpo-
rpammbl U-LEAD, noarorosieH-
HOM TIO pe3yJbTaraM H3y4eHHS
MEXTyHAPOTHOTO W OTEYECTBEH-
HOTO OTIBITa pean3alny POEKTOB
TOCYIapCTBEHHO-4YaCTHOTO  Tap-
THEPCTBA, OTMEYAETCS, YTO KOIHUM
13 OCHOBHBIX HEIOCTATKOB 3aKOHA
VYkpaunbl «O  rocynapcTBEHHO-
YaCTHOM MapTHEPCTBE» SIBISIETCA
CIIO)KHOCTh pasTpaHUYCHHS MeXa-
Hu3ma [UII u gpyrux, neicTByro-
X Ha CETONHSIIHUN JeHb, Me-
XaHU3MOB TIPUBJICYEHUS YACTHBIX
unBectuniii. Kpome Ttoro, ydacth
3 crarbu 5 3akoHa YkpauHbl «O
rOCyIapCTBEHHO-YACTHOM nap-
THEPCTBE» BBOIUT «MO3aWYHBIN
MIPUHIIATT TTPABOBOTO PETYINUPOBA-
Husi otHomeHut ['YII, mpu xoro-
POM TIOJIOXKEHUSI 3aKOHA TIPUMEHSI-
I0TCSA K KOHIIECCHOHHBIM OTHOIIIe-
HUSM TOJIBKO B TOM CITydae, €CIH
JIpYyroi MopsioK MPaBOBOIO PETy-
JIUPOBaHUS KOHIIECCUH HE OTperie-
neH 3akoHoM «O koHmeccuwm» [1,
c.20-24].

CrnenoBarenpHO,  W3MEHEHUS
IIPaBOBOTO TIOPS/IKA TPUMEHEHHS
I'YIl posmxHBI NpeaycMaTpHUBaTh
yCTpaHEHHUE YTUX HECOOTBETCTBHUH,
B YacCTHOCTH HeoOXoAWMa HOBas
METOOJIOTHS TPUMEHEHUS HHCTPY-
menTtoB ['UII B mpodeccronamsHO-
TEXHUYECKOM 00pa3oBaHWH, IIO-
ckonbKy s IITO Baxkusl cnenu-
albHBIE TPOUENYPbl W KPUTEPUU
otbopa mpoekToB ['UII.

OtMmeTuM, 4TO B 3aKOoHE YKpau-
Hel Ne 817-VIII ot 24.11.2015 «O
BHECEHNN W3MEHEHHH B HEKOTO-
pBIe 3aKOHBI YKpawHBI 1O yCTpa-
HEHUIO PETYJSTOPHBIX OapbepoB
JUIS  Pa3BUTHS TOCYIapCTBEHHO-
YaCTHOTO MApTHEPCTBA U CTUMYJIH-
pOBaHUSI UHBECTULUHI B YKPaUHY»
[5] Hamuio oTpakeHHWE Cco3maHue
6omee 2(h(DEeKTUBHBIX MEXaHU3MOB
COTpYIHHYECTBA MEXIYy TOCyaap-

CTBOM ¥ YaCTHBIMH MapTHEpaMu B
pamkax ['UIl.

BaxapiM 11aTOM B TIPaBOBOM
perynupoBanuu ['UII crano npu-
HATHE B OKTsA0pe 2019 r. HOBOTO
3akoHa YkpauHbl «O KOHILIECCUNY,
B KOTOPOM OBUIM OIPEeNIEHBI
MpaBOBEIe, (PUHAHCOBBIE U OpTaHH-
3allMOHHBIE OCHOBBI peaTH3aliH
MIPOEKTOB, OCYIIECTBISIEMbIX Ha
YCIIOBUSIX KOHIIECCHH, C TIEIBI0 MO-
JepHU3aluu UHQPACTPYKTYpHl H
MTOBBIIIICHUS Ka9€CTBa OOIIECTBEH-
HO 3HaYUMBIX yciuyT [7]. [Tockomns-
Ky 3aKkoH oOmpeneisieT MpaBOBHIE,
(bMHAHCOBBIE W OpraHU3AIMOHHBIE
OCHOBBI peaji3alliil TPOEKTOB,
OCYIIECTBIISIEMBIX Ha  yCIOBHSIX
KOHIIECCHH, C IENBI0 MOJAEpPHH-
3anuu WHGPACTPYKTYpPHl M TIOBBI-
IIeHUs KadecTBa OOIIECTBEHHO
3HaYMMBIX YCIyT, Takas Qopma
I'4Il moxeTr OBITH WCHOIB30BAaHA
n B cucteme IITO, HO 11 3TOTO
HY)KEH pEalbHbI MEeXaHU3M €ero
OCYIIECTBIICHHSI, KOTOPBIN TIOKA HE
paspaboraH.

I'dIl B cucreme IITO sBasercs
BaYXHBIM HHCTPYMEHTOM IS yITyd-
IIEHHS TIOATOTOBKH KaJIPOB, ITOJTO-
My CIIpaBeIJIMBO, UTO CTaThs 6 3a-
KoHa YkpanHbl «O0 00pa3oBaHUI
(2017) otHOCHT TOCYmApCTBEHHO-
YacTHOE TMApTHEPCTBO K OCHOBAM
TOCYIapCTBEHHON TIONIUTUKA B
cthepe 0Opa3oBaHUS U MIPUHITATIAM
o0pa3oBaTenbHON  AESITeTHhHOCTH
[6].

OO0 OTBETCTBEHHOCTH pabo-
TojaTesed 3a B3aMMOJEHCTBUE C
cucrtemoit IITO B moaroroBke kKa-
JpoB ropoputca eme ¢ 2012 1. B
3akoHe YkpanmHbl «O0 opranmza-
nusIX padoromareneil, UX 00beIH-
HEHUAX, TPaBaX W TapaHTUAX HUX
nestenbHOCTHY (Ne 5026-VI) ot
22 wrons 2012 1.). B crarbe 26 3a-
KOHa OBILJIO OTpEAeNIeHO ydacThe
opraHm3anuii paboromareneid u
UX OOBEAMHEHHW OTHOCHUTEIHHO
roCyJapCTBEHHOTO 3aKasa Ha TOJ-
TOTOBKY  KBaJH(HUIIMPOBAHHBIX
paboumx, yTBEp>KIEHHUS Trocynap-
cTBeHHBIX cTaHmapToB [ITO, 06s-
3aTeHFHON OIIaThl 32 MPOU3BOJ-
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CTBEHHYIO TIPAKTHKY CTYICHTOB
npoheCcCHOHANBHO-TEXHUYECKIX
y4eOHBIX 3aBeieHni [4].

B sHOBOM 3akone Ykpauusr «O0
o0pazoBaHUN», TPUHATOM B 2017
r. [6], ObuTH ompemenceHBI Oonee
YETKHE OCHOBBI TOCYIapPCTBEHHO-
YaCTHOTO TNapTHEpCTBa B 00pazo-
BaHUHU. 3aKOHOM IIPEIyCMOTPEHO,
gto ['UIIl B cepe oOpazoBaHus u
HayKd MOXKET TIpeaycMaTpuBarh
pasnugHbie (DOPMBI: OT COBMECT-
HOro (MHAHCHPOBAaHUE YUEOHBIX
3aBEJICHHUH, IOPUANYECKUX U (PH-
3MYECKUX JIHII, OCYIIECTBIISIONINX
00pa30BaTeNbHYI0 JESATENHFHOCTD,
0 co3maHus 0a3 MpaKTHYECKOH
MTOJITOTOBKH, WHHOBAIIMOHHBIX
npennpusatuii. K ¢opmam I'Ull B
o0Opa3oBaHnr 3aKOHOM OTHECEHBI
pa3paboTKy 1 pa3BUTHE COBPEMEH-
HBIX TEXHOIIOTUH 00pa3oBaHMA,
o0y4eHwus; podeCcCHOHAITBHO-
MPAKTHYECKYIO TIOITOTOBKY; BBE-
JIEHNEe COBMECTHBIX IPOTpamMMm
(mHAHCHPOBaHUS ITOJITOTOBKHA
CIEIMAIMCTOB | T.JI.; OCYIIIEeCTBIIe-
HHUE MEPONPUITUH 110 COLUATBHOM
3aIUTe U YITyUIICHUIO KIITUTITHBIX
yCIIOBUI paOOTHUKOB CHCTEMBI 00-
pa3oBaHMA M COMCKaTese o0paso-

BaHUA [6].
JlanbHeiiee HOPMaTUBHOE
OTpesieNieHne  TOCYIapCTBEHHO-

YaCTHOE TapTHEPCTBO B CHCTe-
Me IITO nomyunno B Konuenuuu
MTOJITOTOBKH CIICIIUAJIFCTOB TI0 JTy-
anpHON (hopme oOyueHust (2018)
[8], xoropas mpemycMaTpuBaeT
YCTaHOBJICHHE paBHOIIPaBHOTO
MapTHEPCTBA YUEOHBIX 3aBEICHHIA,
paboTromareneii 1 couckaTeien oo-
pa3oBaHHUA C TIENBI0 TOMYUYESHHUS
COMCKaTesIMA 00pa30BaHUs OIIbI-
Ta TPAKTHYECKOTO TPUMEHEHHS
KOMITETEHIINA ¥ WX aJanTalii B
YCIIOBUSIX TpoeccnoHabHOM Jie-
ATEIHHOCTH.

B Konuenmuu peanuzaiuu ro-
CYIapCTBEHHOM MOIMTHKY B cdepe
poQecCHOHaTBFHO-TEXHIIECKOTO
obOpazoBaHus Ha repuon go 2027
ron, npuHsaTol KabuHerom Mu-
HUCTpOB Ykpauusl 12.06.2019 [9],
OTIpe/IeNIeHO, YTO HEIOCTaTOYHOe
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COTPYIHUYECTBO VAP ICHUH
poQecCHOHaTFHO-TEXHUIECKOTO
o0pazoBaHHs C padOTOMATEIISIMHU
n OW3Hec-apTHEpaMU SBISIETCA
OTHOW W3 aKTyaJbHBIX MPOOIEM,
KOTOpasi IPUBOJUT K TIOTEpPE IPH-
BJIEKATEIHHOCTH W MPECTIKHOCTH
poQecCHOHaTFHO-TEXHUIECKOTO
oOpa3oBaHus; pocTy  AeduIm-
Ta pado4mMx KaJIpoB Ha BHYTpEH-
HEM pBIHKE Tpy/Aa; yCTapeBIIen
MaTepHalbHO-TEXHUYECKOH 0ase;
HECOOTBETCTBHIO COAEPIKAHUSA 00-
pa3oBaHHUA W METOJMKH Mperroja-
BaHUS TPEOOBAHUSAM COBPEMEHHO-
TO PBIHKA TPYy/Ia.

OtmetnM HamOonee Ba)KHBIE
uenu ['YIl, xotopsie paccmarpu-
BatoTcs B KoHIEnu KaKk mpuopu-
TETHBIC: BBEJIEHHE MEXaHNU3MOB
CTUMYIIMPOBaHUsl paboTofarenen
K ydacThio B 00pa3oBaTelbHOM
MpoIIecce; CO3/laHue YCIOBUN IS
pasBuUTHS JyanbHOH (HOPMBI TIO-
TmydeHus 00pa3oBaHMUS; CO3JaHHE
HOBBIX BO3MOXKHOCTEH JJIS1 PACIIH-
penns ['UIl Ha ocHOBe coduHaH-
CHUPOBaHUS W OOIIETO yIpaBICHUS
yupexaenusimu  IITO;  yuactue
BCEX 3aWHTEPECOBAHHBIX CTOPOH, B
TOM 4Hcie paboTogareneii, B: Gpop-
MHUPOBAaHUH TOCYIapCTBEHHOM IT0-
mutukn B chepe I1TO, pa3zpaborke
mpo(hecCHOHATBFHBIX  CTaHJAPTOB,
dbopmupoBanuu  HarmmoHanpHON
CHUCTEMBI KBATH(HUKAIIUNA U COBEp-
mieHCTBOBaHUM — HanumoHnanbHOU
pamMKu KBaTU(UKAIUH, CO3MaHUH
COBpPEMEHHONW  00pa3oBaTeIbHON
Cpeabl, B YacTHOCTH, B IIEHTpax
Mpo(hecCHOHATFHOTO ~ COBEPIIECH-
CTBa, TIPOBEACHUH CHCTEMHOTO
MOHHTOPHHTA  TPYHAOYCTPOHCTBO
BeimyckaukoB [ITO, dopmuposa-
HUU TOCYIApPCTBEHHOTO W PETho-
HAJIBHOTO 3aKa30B Ha MOATOTOBKY
KaJpoB.

B mpoekre 3akona VYkpau-
Hel  «O  mpodeccroHaIEHOM
(mpoheccrHoHaTEHO-TEXHUIECKOM )
00pa3oBaHUN», KOTOPBIA OOCYXK-
naercsi B BepxoBHom Cosete
YKpauHbl, 3TH METH OTPaKEHBI B
crateax 2, 11, 54, 55, 59. B 3a-
koHe I'UIl ompenensieTcs kak Jo-

roBopHasi ¢opMa COTPYIHHUIECTBA
MEXIy OpraHaMH yTpaBICHUS
B chepe IITO, yupexaeHusMu
podecCcroHaATbHO-TEXHUYECKOTO
00pa3oBaHus 1 CyOBEKTaMH XO3STH-
CTBOBAaHWsI, HallpaBJIeHHAs Ha 00e-
CIIeueHHE COTIIACOBAHMS HHTEPECOB
BCEX YYaCTHHUKOB 00pa30BaTeIbHO-
TO TMPOIECCa, TTOBHIIIEHUE YPOBHS
KadecTBa, (POPMHUPOBAHNE €INHOTO
MPOCTpaHCTBa MpodeccHoHaTbHO-
TEXHUYECKOT0) oOpazoanus [11].
Takum o00Opazom, B TIPaBOBOM
TIOJIE TTPEIIaraloTCs peaibHbBIE BO3-
MOYKHOCTH ISl aKTUBHOTO COTPY/-
HUYECTBa MEXIY pad0oTOmaTEeIIIMU
¥ y49eOHBIMU 3aBeleHHsIMH. Bwme-
CTE C TeM, OCTAIOTCS HEeYPEeTyIHpO-
BaHHBIMHU TaKH€ Ba)KHBIE BOTPOCHI
KaK: CTHUMYJIUDPYIONINE YCIOBHUS
(hMHAHCOBOM TOMAECPKKU YIPEK-
nenit I[ITO, OTBETCTBEHHOCTh pa-
Ooromarerneld 3a (QopMuUpoBaHUE
roKaszarejieil  ToCyIapCTBEHHOTO,
pPETHOHAIFHOTO 3aKaza Ha TOJ-
TOTOBKY KaJIpOB; KOHKPETH3AIlHs
tdhopm I'UIl, xoTOpBIE MOTYT OBITH
npuMeHeHsl B cucteme [1TO.
OtnenbHOro onpeesieHus
TpeOyeT cBs3b Mexay (puHaHCH-
poBaHHEM YYEOHBIX 3aBEICHHUN H
MECTHBIMU TUTAHAMH HKOHOMHUYE-
CKOTO pOCTa, CTpPaTeTHUsIMH pa3-
BUTHUS, TIOCKOJIBKY YUYPEXKICHUS
TITO nosxHBI pearupoBaTh Ha U3-
MEHEHHsI MECTHBIX PBIHKOB Tpy/a B
onepexaroiemM nopsiake. s ato-
T0 HEOOXOIMMO MPABOBOE PETyIH-
pOBaHKE BOMPOCOB (pHMHAHCUPOBA-
HUSl Pa3pabOTKA HOBBIX y4eOHBIX
KypCOB, HEOOXOMUMBIX ISl 00e-
CIIeUeHUs PhIHKA TPyZa CTeIHaIH-
CTaMH, KOTOpPbI€ HY>KHBI HE TOJIBKO
Ha CEroNlHs, HO M B ITEPCIIEKTHBE,
3aKyIIKH HEOOXOAUMOTO IS ATOTO
COBPEMEHHOTO 00OPYIOBAHMS.
[lo3uTHBHBIM TIpUMEpPOM TIap-
THEPCTBA MEXAY YUpPEKICHUS-
MU oOpa3oBaHUS W paboTomare-
naMu  gBhsieTcss  MemopaHIym
O COTpPYOHHYECTBE Ha TIATH JIET
mexny Deneparnmeit pabortonare-
e YkpauHbl 1 MUHHUCTEPCTBOM
o0pa3oBaHUsl W HAayKH YKpaWHBI,
noamucanuei 5.11.2018 1., meabpro
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KOTOPOTO SIBJISIETCSI KOHCOJIMIAIHS
YCHUIINH, HApaBJICHHAs HA Pa3BH-
tre [ITO mns obecrnieueHne peIHKA
TpyZla BBICOKOKBAIN(UITUPOBAH-
HBIMH KaJIpaMH, a TaKKe Pa3BUTHE
rOCYIapCTBEHHO-YAaCTHOTO  Tap-
THepcTBa. st mocTmkeHus menw
MEMOpaHAYM OTIpeNesieT COTPYI-
HUYECTBO TIO CJIEAYIONUM HaIlpaB-
TICHUSM:

- amamm3 IITO, moxaroroBka
MIPeIOKEHUH 10 ero pedopmu-
pPOBaHWIO H coO3daHWe Tpodec-
CHOHAJILHBIX W 00pa30BaTENbHBIX
CTaH/IapTOB;

- COIVIaCOBaHMUE TO3UIIMI OT-
HOCHUTENFHO ITyTEeW pemIeHus mpo-
OneM, CBS3aHHBIX C ITOJITOTOBKON
KBaIN(DUITUPOBAHHBIX KaJIPOB;

- ydJacTWe OopraHu3amuii pabo-
TofaTellel W WX OObETUHEHUH B
pa3paboTke u 00CYKICHUH TPOEK-
TOB HOPMaTHBHO-TIPABOBHIX aKTOB
B cdepe [1TO;

- BHEJIpEeHHe IyaJhbHOTro o0pa-
30BaHUS;

- OKa3aHWe KOHCYJIBTATHBHOMN
IIOMOIIA TIO BOIPOCaM, KOTOpKIE
HAMEIOT OO HHTEPEC;

- pa3BUTHE TOCYIapCTBEHHO-
YaCTHOTO MapTHEPCTBA, B TOM YHC-
Jie TIyTeM COBMECTHBIX HHUITUATHB
10 BHECEHUI0O U3MEHEHUW B 3a-

KOHOJIATENILCTBO, ~PEryIHpyroIiee
rOCY/IapCTBEHHO-YaCTHOE nap-
THEPCTBO;

- OpraHuzamusi COBMECTHBIX
MEpOTIPUATHN: KOH(EepeHIINH, ce-
MHHAPOB, KPYIIIBIX CTOJOB, BCTPEY
1 T.IL;

- OpraHu3anusi U TpPOBEICHUE
BceykpanHckoro KOHKypca TIpo-
(heccmonampHOTO MacTepcTna [10].

B cBsa3u ¢ penenTpanuzaiuei
4acTh TIOJHOMOYHMU TIO YIpaBe-
Huto cucreMoil IITO Bo3znaraercs
Ha MECTHBIE OpraHbl YIpaBICHHS
o0pa3oBaHHEM, MOITOMY YK€ Ce-
TO/THS TEPPUTOPHATHHBIE TPOMAIBI,
(hopMupyst MECTHBIE PBIHKH TpY/a,
moryT Beictynarb B ['HII Ha cro-
POHE TOCYJapCTBEHHOTO MTapTHEpA.
DTO MOXKET MO3BOIUTH TEPPUTOPH-
AIBHOM TpOMaJie peasn30Barh Mpo-
eKTBI, HallpaBJICHHbIE HA Pa3BUTHE



N

" APRILIE — MAT 2020

TPYIOBOTO TOTEHITHAJIA TPOMAJIbI.
Takast neATenbHOCTh TaKKe Tpe-
OyeT TPaBOBOTO pETYIHPOBAHUS
U MOXeT OBITh paccMOTpeHa Kak
4acTh 3aKOHO/ATENbCTBA O MECT-
HOM CaMOYIpaBJIeHHH, KOTOPOE
aKTUBHO (hopMuUpyeTcs B YKpauHe.
DTO 1acT BO3MOKHOCTh Pa3IeNNTh
ympasieHueckre GYHKIIUH 110 pea-
muzauuu npoekroB [UIT mexny
pPa3IMYHBIMA  YPOBHSIMHU  yIIpaB-
JIeHNs; OO0ECTeYUTh paCHIMpEHHe
ABTOHOMHUH  TIpo(heCCHOHATLHO-
TEXHUYECKUX yUEOHBIX 3aBEICHHM
B TIOWCKE YaCTHBIX TAPTHEPOB IS
pa3paboTKi W peanu3aluu Tpo-
€KTOB Pa3HOTO CpoKa U (POPMEI;
OTIPENIENTh YCJIOBUS TIPUBIICYE-
HUsl paboromarenel K MpOIeccy
MTOJITOTOBKK KaapoB. Kpome Toro,
B paMKax JeleHTpaln3alnuu He-
00XOAMMO pa3rpPaHUIHUTh TPOEKTHI
I'Ull, xoTopsie MOTYT OBITH peasu-
30BaHbI HA YPOBHE IIEHTPAIBHBIX H
pPETHOHAIBHBIX OPTaHOB YIIpaBlie-
Hus [1TO.

BriBonbl. Hanaxxupanue KOH-
CTPYKTHBHOTO, B3aUMOBBITOTHOTO
MapTHEPCTBA MEXKTy Y4eOHBIMH 3a-
BEJICHUSAMH, Pa0OTOAATENSIMHA, Op-
raHaMH{ BJIACTH TTO3BOJIAT HE TOJb-
KO TIPHUBJIEYh JIOTIOJIHUTEIIbHBIE
pecypcsl s pa3BUTHS CHCTEMBI
IITO, Ho u caenars ee Ooiiee OT-
KpBITOH, 3(pPEKTUBHON 1 aJeKBaT-
HO pearupyromieil Ha noTpeOHOCTH
pbIHKa Tpyaa. B mampHeldmux uc-
CJIEZIOBAaHUSAX ITOH MPOOIEMBI He-
00XOZMMO PacCMOTPETh PaBOBBIE
MeXaHu3MbI pa3HbeIx (Gopm ['UIl B
cucteme IITO, nmpaBoBoil craryc
Ka)KI0H M3 CTOPOH MapTHEPCTBA H
XapakTep MNPaBOOTHOIIEHUH TIPU
OTIPENIEIICHHBIX PHCKaX peaym3a-
[IUU TIPOEKTOB.
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COCTOAHHUE A AIMUHUCTPATUBHO-ITPABOBOI'O OBECIIEYEHUA
KUBEPBE3OITACHOCTHU B YKPAUHE

Mapuna KOHAPATIOK
acnupaHT Kadeapbl KnoepOe30nacHOCTH 1 WH(HOPMAIIMOHHOTO 00CCTICUCHHS
Ojiecckoro rocynapcTBEHHOTO YHUBEPCUTETA BHYTPESHHUX JIET

B crarbe ocBeleHBI aIMHUHHCTPATHBHO-IIPABOBBIC ACMIEKTHI 00ecIeueHus knbepoezonacHocTu B Ykpaune. OTMEUeHO,
YTO CYIIECTBYIOIIAs aAMHHUCTPATUBHO-IIPABOBAs CUCTEMa KHOEeP3aluThl IMeeT Pa3BETBICHHBIH XapakTep, B Pe3yibrare
4ero WH(GOPMaIMOHHOE TIPOCTPAHCTBO CTAHOBUTCS YS3BUMBIM K COBEPILIEHHIO IpecTyruieHuil. [IpencraBnens! u npoaHa-
JIM3UPOBAHBI IPYIIIbI 3 IMUHUCTPATUBHO-ITPABOBBIX aKTOB I10 00ECIICYCHNI0 KNOEpOE30MacHOCTH B YKpauHe: MEXKIyHapO-
HblE ¥ HalMoOHaNbHbIE. [IpuBeeHbI BUABI TPABOHAPYLICHUH, CBSI3aHHBIX C KOMITBIOTEPaMH. YCTaHOBJICHO, YTO, HE CMOTPS
Ha TO, 9YTO HOpPMBI KOHCTHTYIIMH SIBISIFOTCSI HOPMaMH TIPSIMOTO JICHCTBYSL, TTO/UISKAIIMMH 0€30TOBOPOYHOMY BBIITOTHEHHIO,
KnbOepOe30nacHOCTh B YKparHe B HACTOSIIIEE BpeMst TPeObIBACT HE HA BBICOKOM YPOBHE. PacKpBITBI OCHOBHBIC IPHOPHTETHI
obecnieueHns KnOEPOE30MaCHOCTH U O€301IaCHOCTH HHPOPMAITMOHHBIX PECypCOB B YKpanHe. BbieneHs! mpaBoHapyIICHHS
B chepe knbepOe301acHOCTH, KOTOPhIe BKIFOYEHBI B YKPaWHCKOE YTOJIOBHOE 3aKOHOATENILCTBO COMIacHO bymanemrckoi
KoHBeHIMH. Onpe/esieHbl OCHOBHBIE TPOOJIEMBI, CYIIECTBYIOIINE B aIMUHUCTPATUBHO-IIPABOBOM o0ecreueHnn Knudepoe-
301acHOCTH B YKpaunHe. [Ipe/ioxeHsl Mephl 110 COBEPIIEHCTBOBAHHIO 3IMUHHACTPATUBHO-IIPABOBOTO 0OeCHeYeH s Knoep-
0€301acHOCTH.

Knrouesvie cnosa: unpopmayus, kubepremuueckoe npOCmMpancmeo, 20Cy0apcmeo, KubepHemuszayus, Kubepbesonac-
HOCMb, 3aKOHOOAMETbCME0, AOMUHUCTPAMUBHO-NPABOBOE 0DecneyeHtue.

CONDITION OF ADMINISTRATIVE AND LEGAL SECURITY OF CYBER SECURITY IN UKRAINE

Marina KONDRATYUK
Postgraduate Student of the Department of Cybersecurity and Information Support
of Odessa State University of Internal Affairs

The article deals with the administrative and legal aspects of cybersecurity in Ukraine. It is noted that the existing
administrative and legal system of cyber defense has a branched character, as a result of which the information space
becomes vulnerable to crime. Groups of administrative and legal acts on cybersecurity in Ukraine: international and
national are presented and analyzed. The types of computer-related offenses are listed. Despite the fact that the norms of
the Constitution are norms of direct action subject to unconditional enforcement, cybersecurity in Ukraine is currently not
at a sufficiently high level. The main priorities of providing cybersecurity and security of information resources in Ukraine
are revealed. Cyber security offenses have been identified and incorporated into Ukrainian criminal law under the Budapest
Convention. The main problems that exist in the administrative and legal support of cybersecurity in Ukraine are identified.
Measures to improve the administrative and legal support of cybersecurity have been proposed.

Keywords: information, cyberspace, state, cybernetization, cybersecurity, legislation, administrative and legal
support.

ADMINISTRATIVE SI JURIDICE ALE SECURITATII CYBERNETICE iN UCRAINA

Articolul trateaza aspectele administrative si legale ale securitatii cibernetice in Ucraina. Se observa ca sistemul admi-
nistrativ si juridic existent de aparare cibernetica are un caracter ramificat, in urma caruia spatiul informational devine vul-
nerabil la infractiuni. Grupurile de acte administrative si juridice privind securitatea cibernetica in Ucraina: internationale
si nationale sunt prezentate si analizate. Tipurile de infractiuni legate de computer sunt enumerate. in ciuda faptului ca
normele Constitutiei sunt norme de actiune directd, supuse aplicarii neconditionate, securitatea cibernetica in Ucraina nu
se afld in prezent la un nivel suficient de ridicat. Principalele prioritati ale furnizarii securitatii cibernetice si securitatii re-
surselor informationale din Ucraina sunt dezvaluite. Infractiunile de securitate ciberneticd au fost identificate si incorporate
in dreptul penal ucrainean in temeiul Conventiei de la Budapesta. Sunt identificate principalele probleme care exista in
sprijinul administrativ si legal al securitatii cibernetice In Ucraina. Au fost propuse masuri pentru Imbunatatirea sprijinului
administrativ si legal al securitatii cibernetice.

Cuvinte-cheie: informatii, spatiu cibernetic, stare, cibernetizare, securitate cibernetica, legislatie, asistenta adminis-
trativa si legala.
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OCTAHOBKA npooie-

Mbl. Ha cerogusmnui
JIeHb OOHHUM U3 MPUOPUTETHBIX
HalpaBJICHUH pa3BUTHS YKpau-
HBl  SIBJSIETCS  BO3HUKHOBEHHE
nH(POPMALIMOHHOTO  OOLIEeCTBaA.
Mepbl 1o peanu3alud AaHHOTO
miara OpeaycMaTpuBalOT aKTHB-
HOE BHEApeHHE MH(POPMALMOHHO-
KOMMYHHKaIIMOHHBIX TEXHOJIOT U,
pa3BuUTHE KHOEPHETHYECKOTO IPO-
ctpancTBa. OmbIT 3apyOeKHBIX
CTpaH CBHUAETEIBCTBYET O TOM,
YTO MEPeXoJ YacTH OOLIECTBEH-
HBIX OTHOIICHWH B KHOEpHETH-
YECKOE MPOCTPAHCTBO MMEET Psif
npeumyinects. OHM cOCOOCTBY-
0T MOBBIIIEHUIO MPO3PAYHOCTH
JesITeNbHOCTH CyObEKTOB IMyOnny-
HOM BJIaCTH, OTIEPATUBHOCTH H 3(-
(hEeKTUBHOCTH MX B3aUMOACHCTBUS
Mex1y co0Oi M ¢ mpencTaBuTe-
JSIMH OOIIECTBEHHOCTH, & TaKXKe
MEXIyHAPOJHBIM COOOIIECTBOM.
OnHako OpIcTpOE pa3BuTHE UH(DOP-
MAalUOHHBIX, HMH()OPMALMOHHO-
TEIEKOMMYHHMKAILUOHHBIX
CPENICTB, TEXHOJOTUH, CUCTEM U
ceTel MMeeT HEraTUBHBIE acIeK-
Thl, B YACTHOCTH MOSIBJICHHE HO-
Boil cdepsl ans TpouBETAHUS
npectynHou nestenbHoctd. Ha
(dbopmMHupoBaHME  MPECTYNHOCTHU
B JIaHHOW cdepe BIUSAET MEIbIH
psia  (akTopoB: pazBUTHE KOM-
NBIOTEPHBIX M HH()OPMALMOHHO-
KOMMYHHMKAIMOHHBIX TEXHOJOTUH
OIlEepeXkaeT pPa3BUTHE 3aKOHOMA-
TEJIbCTBA, PETYIUPYIOLIETO OTHO-
LIeHHUs B AaHHOH cdepe; Heorpa-
HUYEHHOCTb TOCYIAapPCTBEHHBIMU
rpaHulaMH, 4YTO CO34aeT Onaro-
NPUSTHBIE YCIOBUS ISl IPOLBE-
TaHUSl TPaHCHAIIMOHAJIBHOHM mpe-
CTYIHOCTH; CJIO)KHOCTb BBISIBIIE-
HUSl HETIOCPEICTBEHHOTO CyObeK-
Ta TPECTYNHOH NEeATEIbHOCTH U
JlI0Ka3aTenbCcTBa ero BUHbIL. [1oato-
My yKa3aHHbIC U APYTHE ACHEKTHI
KOMITBIOTEPU3aLHNU, KHOepHEeTH3a-
LUU 3HAYUTENBHON 4acTu oOuie-
CTBEHHOH JKM3HM  3aCTaBISIOT
Hally cTpaHy oco0oe BHUMaHHE
YAENSATh CBOCH KHOEpHETHUYECKON
0€30I1aCHOCTH.

AKTYaJIbHOCTh TeMbl HCCJIe-
noanmsi. [loBblieHne KauecTBa
1 3G EeKTUBHOCTH OpraHHU3allHH, a
TaKkxke (PyHKIMOHUPOBAHHS CHCTE-
MBI KHOEpOE30MacCHOCTH BO3MOXK-
HO 3a CYET COBEPIICHCTBOBAHUS
ee  aJMHUHUCTPATUBHO-TIPABOBOTO
obecrieueHusi, KOTopoe Mpeaycma-
TPHUBAET YJIYyYLICHUE COOTBETCTBY-
OLIETO 3aKOHOJATEIbCTBA U Tepe-
CMOTp CHCTEMBI CyOBEKTOB, 3aHH-
MAIOIIUXCS JaHHBIMH BOIIPOCAMH.
Ha mporsikeHun mnociaeqHuX JeT
B HAy4YyHOH JINTepaType Bce dalle
MOAHUMAETCS BOIIPOC O HEOOXOIH-
MOCTH YKpEIUICHHS HALMOHAIBHON
KrOepOe30MmacHOCTH. DTO BIIOJIHE
MOHSATHO, BEAb C TAaKUMH KHOep-
HETHMYECKHUMHU YIPO3aMH, KOTOpbIE
€CTb CErofHs, YKpauHa paHbllIe
HE CTaJKMBaJlaCh, KaK pE3yjibTar
— OTCYTCTBHE HEOOXOJMMOTO OIIbI-
Ta M HECOoCOOHOCTh 3(pdexTus-
HO MPOTHBOJCHCTBOBATH JaHHBIM
yrposzam. YkazaHHOE OOycCIlaBiu-
BAaeT aKTYaJbHOCTb MPOBEICHUS
KOMIUIEKCHOTO M3YY€HHsI COCTOS-
HUS aJIMHUHUCTPATUBHO-IIPABOBOTO
obecrieueHUs]  KMOEpHETUUECKON
0e3omacHOCTH B YKpauHe.

CocTosiHMe  HMCCJIEIOBAHUS.
Bomnpocsr aJIMHHUACTPATUBHO-
MPaBOBOro odecredeHust kuoepoe-
30MaCHOCTH PACKPBITHl B HAYYHBIX
Tpynax A.A. Anapomyka, B.M.
boryma, B.M. byry3osa, K.1O. T'a-
nuuckoi, C.B. lementoxka [], A.JL.
Ho6pxanckoit, /[.B. Jlyoosa, A.H.
Kmroesa, JI.II. KoBamenko, A.H.
Menbnauka, FO.M. Onumenko, O.B.
OpinoBa, A.B. Octposoii [21], B.B.
[TaxomoBa, A.B. Pynenko, O.FO.
Cunsickoii, M.B. Crapunckoro,
IOM. Cynpynos, A.JL Tary3os,
B.b. Tony6ko, O. [llununosa [27],
€.B. IOmyka. OnHako, HE cMOTps
Ha HaJIMYKE Psijia HAy4YHBIX padoT,
MOCBALICHHBIX Pa3BUTHIO KHOEp-
HETHYECKOTO MPOCTpPAHCTBA, CIie-
LUaJIbHBIC KOMIIEKCHBIE HCCIIEI0-
BaHMs 10 ONpPEIENICHUIO COCTOS-
HUS aJIMHUHUCTPATUBHO-IIPABOBOTO
obecrieueHunst kuOepOe3onacHoCTH
B YKpanHe, KOTOpble OCHOBAaHbI Ha
OOHOBJICHHOM  3aKOHO/ATEIbCTBE
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B OTOU cdepe, ABIAIOTCS HEAOCTa-
TOYHBIMHU.

Ienbro u 3aga4eil cTaTbM sB-
JSETCS  OTMpEAETICHHE COCTOSTHUS
U TpoOiieM aJMHHHCTPATUBHO-
MPaBOBOTO OOecTeueHusT KHoep-
Oe3ormacHOCTH B YKpamnHe, a TaKkxkKe
MyTel ero COBEPIIIEHCTBOBAHMS.

HN3no0xeHne 0CHOBHOIO Mare-
puaga. IIpomecc perymmpoBaHus
BCEX OOIIECTBEHHBIX OTHOIIE-
HUU B TOCYJapCTBE MPOUCXOIHT
B COOTBETCTBUHU C TPeOOBaHHUAMHU
HOPMAaTHBHO-TIPABOBHIX aKTOB,
MPUHATHIX B YCTAHOBIEHHOM 3a-
KoHOM Topsiaike. Ho 3akoHoarens-
Has 0aza SBIAETCS JIUIIh BHEITHUM
BEIp@KCHHUEM TIpaBa U HHCTUTYTOB,
BXOJIAIINX B €€ CTPYKTYPY, TO €CTbh,
OHa TIPEIOCTABIISET MPABOBOM CH-
CTeMe TOCy/IapCTBa MaTepHabHBINA
BUI. PeanbHyl0 X€ OCHOBY HOpHU-
JIMYECKOM OTpaciii  COCTAaBIISIOT
MIPUHIIUIIBL, COJIepXKAIInecs B T0-
JIOKEHUSX HOPMAaTHBHO-TIPABOBBIX
akToB. B maHHOM cirydae He sB-
JITeTCS UCKITIOYCHHEM W KuOepOe-
30MaCHOCTh, KOTOpasi OBICTPHIMH
TeMIIaMH pa3BUBAaeTCs B HaIlel
cTpaHe. YKa3aHHBIM (EHOMEH sB-
JISIeTCS TOBOJIBHO ITUPOKWM TIpa-
BOBBIM HHCTUTYTOM. ET0 00BeKkTOM
BBICTYMAIOT TIPABOOTHOIIEHHS B
cthepe obpaboTkn mHbOPMAIIUN B
KHOEpHETHYECKOM IPOCTPAHCTBE.
He MeHee uHTEpecHON BBICTYIMAET
CTPYKTypa KuOepOe30macHOCTH, B
COCTaB KOTOPOH BXOAHWT CHCTEMa
krOep3amuTel. OHa MpencTaBiIsieT
coboii Habop Mep Mo obecriede-
HUIO yKa3aHHOTO BHIIIE MPAaBOBO-
TO WHCTUTYTAa, KOTOPBIA TpUMe-
HSIETCS ISl €r0 CTaOWIBHOCTH U
nerctBeHHOCTUH. OfHAKO cUCTEMY
obecrieueHusT  KHOepOe30macHo-
CTH MOXHO paccMaTpuBaTh Kak
MPaBOBOE SBJICHHE, YTO, B CBOIO
ouepesib, OOYCIOBIMBAaET HaJH-
YHE COOTBETCTBYIOIINX IPABOBBIX
OCHOB, Ha KOTOPBIX 0a3upyercs ee
neiictBue. CoBpemMeHHas HOpMa-
THBHas 0a3a JaeT BO3MOXKHOCTH
BBICTIUTH OOJIBIIIOE KOJIUYECTBO
aIMUHHACTPATUBHO-TIPABOBHIX
OCHOB 0o0ecIeueHus] HHCTUTYTA.
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B Vkpaumne cymecrtByronas
aJIMHUHHACTPATUBHO-TIPABOBAsl  CH-
cTeMa KHOep3alluThl UMEeeT pas-
BETBJICHHBI XapakTep, B Pe3yib-
Tare 4ero WHQPpOPMAIIMOHHOE TIPO-
CTPAaHCTBO CTAHOBUTCS yS3BUMBIM
K COBEPIICHHIO IPECTYIUICHHM.
[Ipexxne yeM mepedTu K aHaIHU3Y
HAI[MOHAIBHOTO 3aKOHOATEIHCTBA
B cdepe 3ammTel HHDOpMAITHH,
CleqyeT OTMETHUTh, YTO 3a TOIBI
HE3aBHCHMOCTH YKpauHbI BOIIPOC
KuOepHETHIEeCKOH W WH(MOpMAIIH-
OHHOHN O€30IMaCHOCTH pPa3BUBAICA
M0 OCTAaTOYHOMY HpuHIMIY. Pa3-
paboTKka  HOPMAaTHBHO-TIPABOBBIX
JIOKYMEHTOB TI0 PETYJIHMPOBAHHIO
9TOW cdepsl mpoucxommia oOec-
cucreMHo. OHM 9acTo 0Oa3upoBa-
JUCh HA YCTApPEBIIMX COBETCKUX
HOpMax M BCTYTall B MIPOTHBOPE-
4yue Ipyr ¢ npyrom. B pesymbrare
BO3HUKJIO yTHETAIOIIee COCTOS-
HUE B CHCTeME€ KHOEepHETHYECKOH
0e30macHOCTH U HH(OPMAITHOHHO-
KOMMYHHKAIIHOHHBIX TEXHOJIOTHIA
BooOme. Yuenerii B.B. byxapes
YTBEPIKAAET, YTO TPABOBEHIE OCHOBEI
obecrieueHUsT KNOEPOE30IMaCHOCTH
— 3TO BECh MAacCCHUB PYKOBOJSIINX
WJIel, TPUHIIMIIOB U TIOJIOXKEHUH,
3aKpeIUICHHBIX B  HOPMAaTHUBHO-
MPABOBBIX aKTaX Pa3IHMYHON IOpH-
JIUYECKON CHJIBI, OIPEEIITIONUX
MeXaHU3M TIPaBOBOTO PETYIHPOBaA-
HUs oOecrnieueHuss KubepoOe3omac-
HoctH [18, ¢. 70].

Crour OTMETHTB, 9To
aJIMHHHACTPATUBHO-TPABOBBIE aKTHI
B JaHHOU c(epe MOKHO pa3aeiiuTh
Ha JIB€ TPYIIIBI: MEXTyHapOIHBIC
(KouBenmmst CoBeta EBpombsr «O
KHOepIpecTynHOCTHY; JlnpexTruBa
NIS) u mammonansubie (KoHCTH-
Tynus YKpauHbl U COOTBETCTBYIO-
IFie HOPMaTHBHO-TIPABOBBIE AKTHI,
PETYIUpYIOIE BOTPOCHI B 3TOM
ctepe; HOpPMaTHBHO-TIPaBOBbHIE
aKThl OPraHOB HCITOJHUTEIHHOU
BJIACTH;  HOPMAaTHBHO-TIPaBOBBIC
aKThl ~CIHENHUAIBHBIX CYOBEKTOB
obecrieueHUsT KHOEpOE30MacHOCTH
[20; 22]. Tak, KouBennus Coseta
EBporsr «O kubepripecTymHOCTHY,
M3BECTHas Kak bymamemrckas

KOHBEHIIUS, SIBISETCS €IWHCTBEH-
HBIM FOPHUIUYECKH O00S3aTeTbHBIM
MEXTyHAPOIHBIM JJOKYMEHTOM TIO
3TOMYy Bompocy. B Hell ykaszaHo,
YTO 3TO TEPBOE MEXAYHApPOIHOE
COTallleHne, KOTOpO€  CBSI3aHO
C TPECTyIUICHUSMH, COBEpIICH-
HBIMH uepe3 MHTepHeT m nmpyrue
KOMITBIOTEPHBIE ceTH (HapyIe-
HUE aBTOPCKUX TIpaB, CBsI3aHHOE
C KOMITBIOTEPHBIM MOIIICHHHUYE-
CTBOM; JIeTCKas mopHorpadus; Ha-
pylIeHne ceTeBoi 0e30TacHOCTH)
[27]. TIpoanamu3mpoBaB HOPMEI
KonBeHInM, MOXHO cJenarh BBI-
BOJl, 4YTO OCHOBHBIE (DYHKIIHH,
KOTOpBIE KacaroTcs 00ecTedeHus
HH()OPMAIIMOHHON 0e30IacHOCTH,
MIPOTHBOACUCTBUS W COBEPIICHUS
KHOEpIPEeCTyINICHUH, pean3yroT-
Cd TPaBOBOM CHUCTEMOM Ka)J0ro
U3 TOCYIApCTB-yYaCTHHKOB  OT-
nenbHo. Hammume HemocTaTrkoB B
3aKOHOMATENIbCTBE SIBIACTCA WX
BHyTpeHHUMH Tpodiemamu. C Ha-
IIeH TOYKH 3pEHHS, 3HAYUTEITHHBIM
MPEUMYIIEeCTBOM  paTH(pHUKaIuu
KonBeHnu BBICTyIaeT Takol BUA
MEXTyHapOTHOTO COTPYIHUIECTBA
TOCYAapCTB-YYaCTHHI], KaK IKCTpa-
JTUTIHS — OOTIHE TIPUHITUITHI B3aUM-
HOI TIOMOIITH C LIEJTBIO paccienoBa-
HUS YTOJIOBHBIX MPECTYTUICHUH.

B 2016 rony Esponeiickum
MapJamMeHTOM TMPHHATA TiepBas
yacTh eauHoro aius EC 3akoHozna-
TEITBCTBA O KHOEpOE30TacCHOCTH —
Hupextusa NIS. Tak kak YkpauHa
He BxoauT B EC, lupextuBa NIS
He SBIeTCs OOS3bIBArOIIeH, Of-
HAKO OHA CIIY>)KHT PYKOBOJACTBOM B
BOTIpOCaXxX HaJUIeXKallel MpakTHKH.
HexoTopsle u3 monokeHUH OBLTH
JIOOpPOBOJIFHO BHENPEHBI B YKpa-
WHCKOE 3aKOHO/IaTeNIbCTBO, IPYyTHe
ocrarorcs 0e3 BHUMaHUSA. J(Mpek-
tuBy NIS camy mo cebe MOXKHO
WCTIOJh30BaTh KaK HCTOYHUK IS
COBEpIIIEHCTBOBAHUS YKPAHMHCKOTO
BHYTPEHHETO 3aKOHOJATeIhCTBA.
OdurnmaneHyo  JAOPOXHYIO Kap-
Ty BHeapeHus JupextuBbl NIS B
YKpPamHCKOE€  3aKOHO/aTeNIbCTBO
MOYKHO pa3paboTarh B paMKax Me-
XaHW3Ma, ycTaHoBieHHoro Corna-
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mIeHneM 00 acCoUraIrui MEXIy
Vkpaunoit 1 EBponeiickum Coro-
3oM. Ceituac B BepxoBHoii Paze
YKkpauHbl 3aperucTpUpOBaH 3aKO-
HOIIPOEKT, KOTOPBIH, Cpelud IMpo-
Yero, HampaBlIeH Ha TapMOHH3a-
LU0 3aKOHO/IATEeNIbCTBA YKPaWHBI
¢ npaBoMm EBponeiickoro Coro3a,
B uvactHocTu c¢ JlupextuBor NIS
(amamu3 3aKOHONPOEKTa TPHUBO-
IUTCSL B paszelnie «3aKoHOJaTelh-
HBI YpOBEHb» 3aKkoHa 0 KubepOe-
3omacHoctn) [27]. TocymapcTBen-
Has ciy0a CrieluanbHON CBSA3H U
3amuThl uHbpopManuu (I'CCC3U)
MBITa€TCA BHEAPUTH TPeOOBaHUA
HupextuBbl NIS B 3aKOHOITPOEKTHI,
KOTOpBIE TOTOBHT 3Ta ciryxk0a. Of-
HaKO ee MPeICTaBUTENN TIPU3HAIIM,
YTO TIPHU pa3pabOTKe KOMITJIEKCHBIX
3aKOHOB O KHOepOe30macHOCTH,
KOTOpbhIe OyayT OTBeuaTh Tpebo-
BaHusiM JlupextuBbl NIS, kpaiine
BaXKHA MEXIyHApOIHAs ITOMOIIIb
[19].

['maBHBIM HOPMATHUBHBIM JIOKY-
MeHToM, KoHcTuTynuel YkpauHsl
[1], mpemycMOTpeHO, YTO 3amuTa
CYBEpEeHHTETA W TEPPHUTOPHAIB-
HOH IEJTIOCTHOCTH CTpaHbl, 00e-
CIICUCHHE €€ SKOHOMUYECKOM U
HH(POPMAITMOHHOK 0E30TacHOCTH
BBICTYNAIOT TJIAaBHBIMH 3aj[adaMu
rOCylapcTBa, JEIIOM BCEro yKpa-
uHCKoro Hapoaa. C Hamed Tod-
KU 3pEHHs, HECMOTPS Ha TO, 4YTO
HOpMBI KOHCTUTYIIMU  SBISFOTCA
HOpMaMHU TIPSIMOTO JIeHCTBHSA, TIO-
JeKanMHA 0e30rOBOPOYHOMY BEI-
MTOJIHCHHUIO,  KHOepOe30macHOCTh
B VYKpawHe B HacCTOsIIee BpeMs
rpeObIBaeT Ha HE JOCTAaTOYHO BHI-
cokoM ypoBHe. H(popmarmioHHbIe
OTHOIIIEHUS 10 OOECIIEYCHHIO0 KH-
OcpHeTHYECKOW 0O€30TMacHOCTH B
TOCyIapCTBE YPETYIUPOBaHbI Jeii-
CTBYIOIIMM  3aKOHOJATEIIbCTBOM,
3akoHamu Ykpaunbsl Ne 2657-XII
[6], No 2230-XII [5], 18.02.1992
Ne2135-X1I [4], Ne 3475-1V [10],
Ne 2939-VI [11], Ne 81/94-BP [7],
Ne 1932-XII [3], Ne 1280-1V [9],
Ne851-IV [8], Ne2163-VIII [12];
VYkazamu IpesngenTta Ne 287/2015
[13], Ne 32/2017, pemennem Cone-
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Ta HAIIMOHAJIBHOM 0€30TTaCHOCTH H
06opoHbl YkpauHs! oT 29.12.2016
«O0 yrpo3zax knbepbe3onacHOCTH
rOCyl1apcTBa W HEOTIOKHBIX Me-
pax mo mx HehTpamuzamum» [14];
OTHENBHBIMU TIOJIOKEHHSIMA  YTO-
JIOBHOTO KOeKca YKpawHbl [2],
ornensHbIMKA  [locTaHOBIEHHUAMU
n Pacnopsokenusmun  Kabunera
MununctpoB (Ilocranosnenne Ka-
ouHeTa MHUHHCTPOB YKpawHBI OT
14.05.2015 Ne303 «Hexkoropsie
BONPOCHI OPTaHM3AIMA  MEXKBe-
JIOMCTBEHHOTO oOMeHa wHpopma-
uueid B HaumoHanpHOUM cucteme
KOHQUIACHITHATBHOW CBsI3m» [15];
Pacmopsokenne Kabwrera MuHm-
cTpoB Ykpaunbl oT 6.12.2017 Ne
1009 «O6 omobpennn Konrmemnmun
CO3JIaHUs TOCY/TapCTBEHHOM CUCTe-
MBI 3aIIUTHl KPUTHYECKOW nH(ppa-
CTPYKTYpsD» [17]).
AJIMUHUCTPATUBHO-TIPABOBHIE
OCHOBBI OOecrieueHHuss Kuoepoe-
30MaCHOCTH HAIIIETO TOCYIapcTBa
TaKk)Ke HAlUIM CBOE IPOSBICHUE B
3axone YkpawHbsl «O0 OCHOBHBIX
TIPUHITUIIAX OOecTeueHusT Kuoep-
Oc3omacHOCTH YKpawWHB». B Ka-
YeCcTBEe MpHUMepa MOXKHO MTPHBECTH
.6 CT. 7 yKa3aHHOIO 3aKOHa, I
3aKpervieHa MPUOPUTETHOCTh MeEp
obecrieueHus  KnOepOe30macHo-
cti. CyHIHOCTH 3TOTO TMPHUHIIMIIA
obecrieueHusT kKnOepOe30MacHOCTH
3aKIII0YaeTCs B TOM, YTO MEPHI 3a-
KpeIUIeHbl UMEHHO B HOpMax aj-
MUHHUCTPATHBHOTO 3aKOHOJATEh-
CTBa, BEIb OHU OCYIIECTBISIOTCS
TOCYIapCTBEHHBIMH OpTaHaMH H
WCTIONB3YIOTCS B TENAX MPeayTpe-
JKICHUST MPaBOHAPYIICHUNW B TOU
WM MHON cepe u HemOomyIIeHHS
COBEpIIICHUSI TPABOHAPYIICHUH B
oyaymiem [12]. Kpome Toro, B pam-
KaX CHCTEeMBI oOecriedeHus Kuoep-
0e3011acHOCTH aJAMHHUCTPATUBHO-
MIPaBOBOE PETYIHPOBAHUE IPHOO-
peTaet 0oJee mUpPOKOe TOHNMaHHE.
Ha ocHoBaHwmm BEIIIIEyKa3aHHOTO,
HEOOXOAMMO KOHCTaTHPOBAaTh, YTO
MIPUHSATHAE €IHHOTO KOMIUIEKCHOTO
HOPMaTHBHOTO aKTa, KOTOPBIA OBI
peryaupoBan OTHOIICHUS KuOep-
0e301acHOCTH Ha HAIMOHAIHFHOM

YpOBHE, SABIISETCS KpaliHe BaKHBIM
¥ HEOOXOIMMBIM JJIs HAIIIETO TOCY-
JapcTBa B Hactosdiee BpeMs. Oj-
HAaKo, Ha Halll B3MJIsI, 3aKOH YKpa-
nHBl «O0 OCHOBHBIX MPHHIIUIAX
obecriedeHusT knOepOE30MMacHOCTH
YKpanHbD) O4€Hb CHIBHO PACIIH-
pSAeT TIOTHOMOYHS TOCYIapCTBEH-
HBIX OPTaHOB BJIACTH, TEM CaMBIM
MTO3BOJISIS UM BMEIIINBATHCS B OCY-
IIECTBICHUE JESITeTHHOCTH CyObh-
€KTaMH XO3S1CTBOBAHHUS.
CoOOTBETCTBYIOLIUE MEPHI B
cepe Knbep3anTuThl HCIOIB3YIOT-
Cs U B TIPaBOOXPaHUTEIbHOU ce-
pe Ykpaunsl. B nexa6pe 2011 Ob11
co3man JlemaprameHT 1o Ooprode ¢
kubeprpectynHocThio MB/ Vipa-
WHEI, a B Havane 2012 Obutn obpa-
30BaHBl COOTBETCTBYIOIINE TEPPH-
TOpuaibHbIe ToapasaeneHus. Ho-
BBIM JTallOM B TPOTHUBOCTOSHHUH C
KHOEPIIPECTYyTHOCThI0O B YKpawnHe
craio cozmanue 13 oxtsaops 2015
KHOEPITONUINH KaK CTPYKTYpPHOTO
noapazaenenuss  HanuoHanbHOM
mosmnuu [16]. B Ykpanmne Tak-
JKE€ CYIIECTBYyeT ToApaszelieHue,
B KOMIIETEHITUIO KOTOPOTO BXOIHT
MIPOTUBOACHCTBHE KHOEPIPEeCTyT-
HOCTH — 93TO0 JlemapTraMeHT KOH-
Tppa3BebIBATEIILHOM 3aIIUTHI
WHTEPECOB ToCymapcTBa B cdepe
MH(pOPMAITMOHHON 0e30IacHOCTH.
Taroke ciemyer oOpaTuTh BHUMA-
Hue Ha HanuoHanbHBI KOOpAM-
HaIlMOHHBIA IIEHTp KubepOe3omac-
HOCTH — paboumnii opran CoBera
HAI[MOHAJBHON 0€30MacHOCTH W
00oponsl YkpawHbl. LleHTp 00s13aH
o0ecnedynBaTh KOOPAMHAILUIO JIes-
TEJIHHOCTH CyOBEKTOB HAIMOHAIb-
HOW 0€30macHOCTH W OOOpPOHBI
VYKpanHbBl BO BpeMs peaHn3aliu
Crparerun  kubOepOe30MacHOCTH
YKpauHbI, TOBBIMIATh 3PPEKTHUB-
HOCTh CHCTEMBI TOCYIapCTBEHHOTO
ympaeieHuss B mporecce (hopMu-
pOBaHUS W peaju3aly Tocyaap-
CTBEHHOH TOJUTHUKU B cdepe Kh-
OepoOesomacHoCTH [23].
3HAYUTEIBHBIM IIIaTOM B 00€-
CTICUCHHUH KubepOe30MmacHOCTH
craino nognucanue B 2019 ronmy
Memopasnayma 0 B3aUMOJEHCTBUN
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U coTpyaHH4YecTBe B chepe Kudep-
0e30macHOCTH W KHOep3alTuThI
Mexnay LlenTpom kuOep3amuTs
HanmonanpHOro ©Oanka Ykpaw-
HBI ¥ [OCymapcTBEeHHBIM IIEHTPOM
kuOep3amutsel  ([ocymapcTBenHas
ciyx0a criennaabHON CBS3H W 3a-
muTel wHQOpMamuu). Takoe co-
TPYIIHUYECTBO  HAMpaBICHO Ha
MpeIoTBpaIleHue, BEISIBIICHUE,
¢ (heKTHBHOE pearnpoBaHUE Ha
MPOTHBOACWCTBHE  aKTyaJbHBIM
KHOepyTrpo3aM, MOBBIIIEHNE YPOB-
HS WHQOPMAITMOHHON Oe30TmacHo-
CTH U CUTYaIlHOHHOW OCBEIOMJICH-
HOCTH B cepe KubOepOe3omacHo-
¢ty 1 kubep3anuTsl [19]. OnHako,
Ha Hall B3UISA, (OPMHUPOBAHUE H
peanuzanys NepedrcIeHHbIX JIeH-
CTBUI B JaHHOW cdepe Tpedyer
IIOpabOTOK.

[losTOMy ¢ wHEABIO peuieHus
yKa3zaHHBIX TIpo0OJeM Ha rocyaap-
CTBEHHOM YpOBHE OBUIM TIPEIIIO-
YKEHBI ¥ peajIM30BaHbl CIEYIOIINe
MEpBI:

1. KabuHeToM  MHHHCTPOB
YkpanHbl pa3paboTaH MpoekT 3a-
koHa Ykpaunbl «IIpo BHeceHue
M3MEHEHUM B 3aKkoH YKpauHbI
«O0 ocHOBax HaIMOHAJIBHOH 0e3-
OTACHOCTH YKpPaWHBI», B KOTOPOM
YYTEHBI BOMPOCH KnOepbesorac-
HocTH [22]. JlaHHBIH JOKyMEHT
SBIISIETCS  PE3YABTaTOM  PaOOTHI
CIIEIMATMCTOB CHJIOBBIX CTPYKTYP
(CBY, MBJl, MurOGOpOHBI), IETTH
KOTOpOTO — c(hOpMHUPOBATH OCHO-
BBl TOCY/IapCTBEHHOH TMOJUTHKH B
chepe obecreuennst kubdbepoe30-
MMacHOCTH YKpauHbl, 2. KaOwmne-
TOM MHHHCTPOB YKpawWHBI paspa-
ooran [Ipoekr 3akoHa 0 BHECEHUU
M3MEHEHU B HEKOTOPHIE 3aKOHBI
YKpauHbl OTHOCHUTENBHO yCHIICHHS
OTBETCTBEHHOCTH 33 COBEPIICH-
HBIE TIpaBOHApyIIeHUs B cdepe
WH()OPMAIMOHHON 0€301MacHOCTH
1 00pBOBI ¢ KHOEPIIPECTYTHOCTHIO.
B mpoexre 3akoHa comepxarcs nu3-
MEHEHHsI, KOTOpble IpejiaraeT-
cs BHecTH B Komeke YkpawHbl 00
aJIMAHHACTPATUBHBIX  TIPaBOHApY-
MIEHUAX W 3aKOHBI YKpawHbI «O0
OTIEPaTHBHO-PO3BICKHON JI€ATEeNb-
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HOoCTH», «O Cmyxbe Oe3omacHO-
ctu YKpauHb», «O KOHTPpa3Be/bl-
BaTeJIbHOM JeaTeabHOCTH», «O0
OCHOBax HaIMOHAJIBHOW Oe3omac-
HOocTH YKpauHb» U «O pa3Be/bl-
BaTeNbHBIX OpraHax YKpawHbBD.
OcHoBHasi 1IeJb TNPOEKTa 3aKoHa
3aKJII0YAa€TCsS B TOBBIIICHUN CITO-
coOHOCTH CITy’)KO 0€301acHOCTH H
pa3BeKH MPOTHBOCTOATH KUOEpPY-
rpozaM. OTHaKO TIOJTHOMOYHS, He-
00XOIMMBIE JIJIST OTCIEKUBAHUS W
paccreoBaHus  KuOeprpecTyIuie-
HUH, TaKXKe CIIeAyeT MPeJ0CTaBUTh
MPaBOOXPAHUTENFHBIM ~ OpTaHaM,
CBSI3aHHBIM C YTOJIOBHOW FOCTHIIH-
eil. Bce MeponpusiTus 10JKHBI OT-
BEYaTh YTOJOBHOMY ITPOIECCYaThb-
HOMY KOJIEKCY 1 YCJIOBHSIM, a TAKKe
YIPEXKTAIOIUM MEPAM, ITPETyCMO-
TPEHHBIM UM, JJa)ke HEe CMOTpS Ha
TO, 4TO pacciieloBaTh MPEACTOUT
WMeHHO kubeprpecTyruienne. He-
00XOMMO YETKO pasrpaHUYHTh
Mepbl, HalpaBICHHbIE Ha 3allu-
Ty HaAIMOHAJIBHON O€30TacHOCTH,
W Mephl YroJIoBHOH roctuuuu. B
ciydae cOopa wH(pOpMamuu BO
BpeMsl JeSITeThHOCTH CIYKObI Ha-
[IMOHATFHONW 0€30MacCHOCTH WIIH
pa3BeKd HEOOXOIUMO YCTaHO-
BUTh YETKHE TpPaBWIa, MOXKET JIH
Takag WHPOpPMAIHA CIYXHUTh JIO-
Ka3aTeJIbcTBOM B YTOJOBHOM TIPO-
M3BOJICTBE, & €CIM Ja — TO TpH
Kakux ycioBusax [22]. B mpoekre
3aKoHa BBEJIEHO HOBOE OIpesere-
HHe KHOepHETHIECKON Oe30TacHo-
ctu (kubepbesormacHoctr). CTOHT
MIPOBECTH  KOMILUIEKCHBIH  0030p
00CYy>KTaeMbIX MPOEKTOB 3aKOHOB,
MTOCKOJIBKY OHH TIpeJIararoT BHe-
CTH CXO)KHE M3MEHEHUS B 3aKOHBI,
KOTOpBIE YacTO AYyOIHPYIOT IpyT
npyra. 3. [IpennokeHbl KOHLIENTY-
aJIBHBIE TTOIXO/IbI K KOMITJIEKCHOMY
MEepPecMOTpy  3aKOHOJATEIhCTBA
YKpauHbl, KOTOpOe KacaeTcsi BO-
MIPOCOB HAIIMOHAIHLHOW 0OOPOHEI.

B pesynerare HamMu BBIIETICHBI
OCHOBHBIE TIPOOJEMBI, KOTOpBIC
CYIIECTBYIOT B a]MHHHCTPATHBHO-
MpaBOBOM oOecIedeHrn Kuobepoe-
30M1aCHOCTH B YKpauHe:

1. OrcyrcTBUE B YKpauHe enu-

HOM TrOCyJapCTBEHHOH CHCTEMBbI
MIPOTHBOACUCTBUS KHOEPIIPECTyTI-
HOCTH W €JUHOTO HOPMAaTHBHOTO
JIOKYMEHTa, KOTOpPBI OBl YeTKO
0003HAYMJI OCHOBHBIE ITOHSTHSA,
a TaK)Ke OIpPENeIrl 30HBI OTBET-
CTBEHHOCTH rOCYIapCTBEHHBIX
CTPYKTYp B cdepe kudepbOezomnac-
HOCTH.

2. OtcyTCTBHE MOJOXKEHUS O
KpUTHUYECKOW  HMH(ppacTpyKType
(KM). OrcyrctByer emuHas Ha-
[MOHAJbHAsT ~CHUCTEMa  3allUThI
KU, a perynstopHble npaBuia 1o
sammre KW HegocTtarouHel U He-
MOCIIEIOBATEeNIbHB, B YaCTHOCTHU
HE XBaTaeT CHEIHaJbHOTO 3aKOHa
o KU u ee 3amure. CylecTByro-
mee mocTtaHoBieHne KaOunera
MunuctpoB VYKpauHbl OTHOCH-
TEIBHO TIPOIEAYpPHl (HOpMHUpPOBa-
HUS TepeyHs HWH(OPMAIMOHHO-
TEJIEeKOMMYHHUKAIIHOHHBIX CHUCTEM
roCyIapcTBeHHBIX 00bekToB KU
o010 mpuaSTO B 2016 TOmy, IO
NpUHATHS 3akoHa O Kubepbeso-
MACHOCTH, TIOATOMY TIPOTHBOPEYHT
emy. lIpaBuTenscTBO HE CMOIJIO
MPUHATH HOBbIE HOPMAaTHUBHBIC
aKTbl B IPEIyCMOTPEHHBIH 3ako-
HOM O KHOepOe30macHOCTH CPOK,
KOTOpbIA ucTeKk B aBrycre 2018
roma. [Ipu 3TOM OTCyTCTBYIOT 00-
M€ KPUTEPUN U METOIOJIOTHS OT-
HeceHus o0bekToB K KU, a Taxke
MpoIenypa arTecTaluil U KaTero-
puzaunu KU. B pesynbrare nepe-
geHb 00bekTOB KM 10 cux mop He
YTBEPXKJICH, U TIOJIOKEHHUST 3aKOHA
0 KuOepOe30MacHOCTH TI0 3alllNuTe
KU ocrarorcs nexnaparuBHbIMHU.

3. VYcrapenocTs U HecucTema-
TU3UPOBAHHOCTH ITPABOBHIX AKTOB
IO BOIIPOCAM HAITMOHAJILHOH 0e3-
onacHoctu. OHU cojiep)KaT MHOTO
HECOTJIACOBAaHWH, HE YYHUTHIBAIOT
OCOOEHHOCTH yTpO3 HOBOTO BHUJA,
B TOM YHWCJIE€ BIMSHUE «THOPHU-
HOM» arpeccuu.

4. OrcyTcTBUE KOOpIMHALUU
TOCYIapCTBEHHBIX CTPYKTYP B ce-
pe KnubepOe30macHOCTH.

5. Hanwune OIOMKETHBIX pa-
MOK, KOTOPBbI€ OTPaHUYHBAIOT CITO-
COOHOCTH TPaBUTENHCTBA TUIATHTH
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KOHKYPEHTOCTIOCOOHBIE 3apIliaThl
JUTST TIPUBJICYCHHS] U yIAepKaHUS
HYKHBIX CIICI[HAIICTOB B OOJACTH
kubepoOe3omacHocTn. B moxma-
ne MITRE ocBemieHsl mpo0aeMbl
HU3KHUX 3apIuiaT, KOTOpPbIE MpaBH-
TENBbCTBO IIATUT COTPYAHUKAM —
crieranuctam B chepe UT u ku-
0ep06e30IacHOCTH; YPOBEHb ATHX
3apIuiaT Topasao HIKe 10 CpaBHe-
HHUIO C YaCTHBIM CEKTOpoM. MHO-
THe YKPaWmHCKHE CTEHKXOIIephI
COTJIACHBI, YTO ATO SABISETCS OTpa-
HUYHATEIbHBIM  (akTopoM. Bos-
MOXKHOCTH TIPaBUTEILCTBA OTpa-
HUYEHBI U3-32 TIPAaBOBBIX TpeOoBa-
HUH, KOTOpBIE CIIEAYET W3MEHUTD,
YTOOBI ar€HTCTBA MOTJIH COJIEPKATh
W MOTHBHPOBAaTh CIICIIUAINCTOB B
chepe UT u xubepOE30macHOCTH.
Kpowme Toro, HM3KHE 3apIriaTh 1Mo-
BBINIAIOT PUCK HHCAWAEPCKUX aTaK
U caMd 1O cebe CO3MaloT Ys3BH-
MOCTh B IUTaHE KHOepOe30macHo-
ctu. Kpome Toro, ogHa u3 mpooiem
B cepe KuOep3amuThl COCTOUT B
TOM, 9TO YKpawHa JI0 CUX TOp SB-
JseTcs ys3BUMa K KHOepyrposam,
U HE B TOCIEIHIOI OYepelb H3-
32 OYeHb IIMPOKOTO TPAHCIUPO-
BaHUS HMHOCTPAHHBIX MPOTPaMM-
HBIX TIPOAYKTOB M HCIOJIB30BAHUSA
MaTepUaTbHO-TEXHUYECKOH 0a3bl
WHOCTPaHHOTO MTPOU3BOIATEINS
[21, c. 98].

ITosToMy Hamu omnpeneneHsl
MEepBl 110 COBEPIICHCTBOBAHUIO
aJIMHHHCTPATUBHO-TIPaBOBOTO 00€-
CTICUCHHS KHOEepOe30acHOCTH:

1. Ilpunamue e6ceoxeamuvisaro-
weao 3akona o Kubepbezonacho-
cmu. 3akoH «O0 OCHOBHBIX TIPHH-
nuIax obecrmedeHus: Kuoepoe3o-
nmacHoctd Ykpaunbl» 2017 ropa
SIBJISIETCA  JIOPOKHOM KapToW Juist
OyIyImuX HOPMAaTHUBHBIX AaKTOB.
Y4uuThIBas YKpanHCKYIO IIPABOBYIO
CUCTEMY U MPaKTHKY, CTPaHe He00-
XOIMMO TIPUHSTH BCEOXBATHIBAIO-
AN 3aKOH 0 KHOepOe30macHOCTH,
KOTOPBII OyIeT peryinpoBarh MoJ-
HBII CIIEKTp BOMPOCOB KHOEpOe-
30MaCHOCTH M OTBEYATh MEXTyHa-
poaHBIM cTaHmapram. llpuHMMas
BO BHHMaHHE CII0)KHOCTb TE€MBI, C
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HaIllel TOYKW 3pEeHHs, pa3padoTka
TaKOTO 3aKOHA TpeOyeT KOHCYIIbTa-
MM ¢ pa3sHBIMU CTEUKXOJIEpaMU
Y TIPUBJICUYEHUS K €r0 HAIHMCAaHUIO
9KCIEPTOB M3 Pa3HBIX cep, BKIFO-
Yasi TpelcTaBUTeNIell areHTCTB 10
KuOepOe30IMacHOCTH.

2. Ananuz npagosoil 6aszvi Ku-
bepbeszonacnocmu 8  coomeen-
cmeuu ¢ Jupexmusoti NIS. Ykpa-
WHE CIIeAyeT MPOBECTH TIOHBIHA
aHaJIN3 TIEPBUYHOTO ¥ BTOPHUYHOTO
3aKOHO/IATENIbCTBA, WICHTUDHUIIH-
pOBaTh HOPMBI, KOTOpPbIE TIPOTHBO-
peuar Hupextuse NIS, u npemio-
JKUTHh TIOTIPABKA B COOTBETCTBHH
C peKOMEHAANWSAMH, MPEITOKEH-
HBIMH Ha OCHOBE TaKOTO aHAJN3a.
YKpanmHCKHE BIACTH HE CIIOCOOHBI
pa3pabaTbIBaTh COOTBETCTBYIOIIHE
3aKOHOITPOEKTHI B COOTBETCTBHUH C
TpeboBanusamu  J{upextuBbl NIS,
[IO3TOMY UM HY)KHa MEXTyHApOJI-
Hasl TIO/IJIEPIKKA.

3. Cos0anue mesaypyca mep-
MuHonocuu  Kubepbezonacrocmu
U e2o necumumMu3ayus 8 mekcmax
8bIULEYKA3AHHBIX 3AKOHOB. 3aKOHBI,
peryIupyomme BOTIPOCH KHuOep-
0e30macHOCTH, OBUIM TIPUHSATHI B
pa3HbIe BpeMeHa, ¥ B HUX HCITOIb-
30BaHa pa3Hasi TEPMUHOJIOTH. DTO
3HAYUTEIHHO YCIOXKHSET TPOIECcC
peanmu3amnuu 3TUX 3aKOHOB. YTOOBI
o0ecrneunTs 001Iee TOHUMaHHE KH-
0epOe301acHOCTH, HyKEH BCEOXBa-
THIBAIOIIINH aHATN3 TEPMUHOJIOTHH
¥ TapMOHM3AIHS HAIMOHAIBHOTO
3aKOHO/IATENbCTBA.

4. Tapmonusayus 3aKoH00q-
menbcmea no eoOuHoOMy BUOEHbIO
Kpyea cyObeKkmos, Ha KOMOpbiX
go3nazaemcs obsazamenbcmea ode-
cneuenus HayuoHAaIbHoU be3onac-
HOCMU, 8 MOM yucie KubepHemu-
yecKkou 6e30nacHocmu.

5. BHeceHue nonpasox & 3axo-
HOOamenbcmeo O NPABOOXPAHU-
MENbHBIX OP2aHAX, OMBemCH8eH-
HBIX 3a 3auumy Kubepbesonac-
HOoCmu om KubepnpecmynjieHull u
Kubepmeppopuszma.  YKpawmHCKHE
cTeikxonmepsl B cepe kudepoOe-
30MaCHOCTH TI0-Pa3HOMY BHJAT
pOTb ¥ TIOJTHOMOYHS areHTCTB 10

KuOepOe30IMacHOCTH | TIPOIece
MPEIOCTABICHHUS TAKUX ITOITHOMO-
gnif. [lockonpky 3akoH 0 KuOEp-
0e30IacHOCTH TIPEAOCTaBUII 3Ha-
yutenbHble noHoMouust CBY u
I'CCC3H, mHOrMe npeacTaBUTENN
YaCTHOTO CEKTOpa jKaJloBaJlCh Ha
TO, YTO 3TO OBUIO CielaHoO B 3a-
KOHE 0 KnOepOe30rmacHOCTH, a He
ITyTeM BHECEHUS TIOMPABOK B 3aKO-
Hbl 0 CBY u I'CCC3U. Ilpu stom
B CbY u I'CCC3H BO3HUK criop
0 HEeXBaTKe ITOJIHOMOYHUI U pecyp-
COB, 9YTOOBI paboTarh 3 (HEKTUBHO.
YKpanHe CTOUT U3BJIeYb TOIb3Y U3
TIIATEIHHOTO aHalln3a U KOHCYIb-
Talui 10 pa3rpaHuyYEHHUI0 MOJIHO-
MOYHI MEXIy MPaBOOXPAHHUTEITb-
HBIMH OpTraHaMH, OTBEYAIOIIHNMH
3a 3aIuUTy KnbepOe30macHOCTH.

6. Paspabomrxa Cmpameeuu
Kubepbesonacnocmu Ha Nepuoo
2020-2025 20006 u Cmpameeu-
yeckoeo naana. I'CCC3U cumraer,
yT0 HBIHEMHAA CTparerust Kuoep-
0e30IacHOCTH JICHCTBYET B TIEPHUOT
2016-2020 ronoB, NOCKOJIbKY OHA
ObLTa IPUHATA B COOTBETCTBUHU CO
Crparerneil HanHOHATBHOW 0e€3-
ONaCHOCTU YKpauHbI, CPOK Jeil-
CTBUSI KOTOpOro ucrekaer B 2020
rony. Camoe BpemMss OOHOBHTH
CTpaTeruio u pazpaborars crpare-
TUYECKHi TUTaH Ha Oyyee.

7. Buecenue & Oeticmgyiowue
HOpMAmMUuBHO-npasosvie OOKYMeH-
Mbl NONONACEHUN O POAU U Mecme
HAYUHBIX  YUPEHCOEHU,  BbLCUUUX
YyueOuvix 3asedenuti Oisi No020-
MOBKU CNeyuaiucmos 8 cgepe Ku-
bepbesonacrocmu.

8. @opmuposanue rubepnemu-
yeckoll 6e30ndcHoOl NOTUMUKU HA
HAy4HOoU OCHOBe.

BeiBoabl. Takum  o00pazom,
HAaMH  ONpEJENIEHO  COCTOSTHHE
aIMUHHUCTPATUBHO-TIPABOBOTO
obecrieueHusT knOepOE30MMacHOCTH
B Ykpaune. HecMoTpsi Ha TO, 4TO
HOpMBI KOHCTUTYIIMU  SBIAIOTCA
HOpMaMH TIPSIMOTO JCHCTBHUS, TIOA-
JIeKaIME 0€30TOBOPOYHOMY BBI-
TTOJTHEHUT0, KHOepOe30MMacHOCTh B
HacTosilee Bpemsl mpeObIBaeT Ha
HE JIOCTaTOYHO BBICOKOM YPOB-
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He. B cTpane cymecTByromas
aJIMHUHHACTPATUBHO-TIPABOBAsT  CH-
cTeMa KHOep3alluThl UMEeT pas-
BETBJICHHBI XapakTep, B Pe3yib-
Tare 4ero WHQPOPMAITMOHHOE TIPO-
CTPAaHCTBO CTAHOBUTCS yS3BUMBIM
K COBEPIICHHIO IMPECTYIUICHUM.
Pa3paborka u peanmsanus O0Jb-
IOTO KOJIMYECTBA HOPMATHUBHO-
MPaBOBBIX JTOKYMEHTOB B cdepe
KkubepOe30MmacHOCTH TIpHBENIa K
TOMY, 9YTO B YKpamHe OTCYTCTBYET
eMHas TOCY/IapCTBEHHAsI CUCTeMa
MIPOTHUBOACHUCTBUS KHOEPIIPECTYTI-
HOCTH W €AWHOTO aKTa, KOTOPBIA
OBl 4YeTKo 0003HAuMI OCHOBHBIC
MTOHSTHSA, & TAK)KE OTPEIEIIIT 30HBI
OTBETCTBEHHOCTH TOCYHAapCTBEH-
HBIX CTPYKTYp B chepe kubepoe3o-
MaCHOCTH.
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3AIIUTA NTPAB AKIHUOHEPHBIX OBIIECTB B YKPAUHE U OIIBIT
3APYBEXKHBIX CTPAH

Oxcana HABAPUYK
acripaHTKa Y4eOHO-HayqdHOTo HHCTUTYTa «KOpuanueckuii HHCTUTYT»
I'BY3 «KueBckuil HaltmoHaIbHBINA 3KOHOMUYECKHUI yHUBEpCUTET uMeHH Banuma ['eTbmanay

B crarbe uccnenoBanbl JOKTPUHAIBHBIC TTOX0/IbI TOJIKOBAHUN COJMCPIKAHMS MOHSTUS «3aIlUTa MpaBy. PaccMOTpeHbl U
[IPOAHAIM3UPOBAHBI IPYIIIBI YUE€HBIX, KOTOPBIE MO-PA3HOMY PACCMATPHUBAIOT COJACPIKAHHE MOHATHS «3AIUTay. PaCKpPBITHI
OCHOBHBIC TCOPETUICCKUE MOAXOABI 3AlIUTHI IIPaB aKITHOHEPHBIX O6H_[eCTB. O6OCHOBaHO, YTO MOBBIIICHUE MHTEPECA K U3Y-
YCHUIO 3apy6e>1<H0r0 OIIbITAa MPUBEACT IMOJOKUTECIBbHBIC 3aMMCTBOBAHMS, KOTOPBIC MOT'YT CHOCO6CTBOBaTb JJIA pealin3aiu
U COBEPIICHCTBOBAHUS 3aKOHOAATEILCTBA IO 3allIUTE MPaB aKIIMOHEPHBIX 00IIecTB B YkpauHe. Onpeneiin U IPUIILTH
K BEIBOJIY, YTO POJIb TOCYIapCTBa SBISICTCS IPOSBICHUEM B PACIIOPSHKEHUHM HAUOOJIee MOIHBIX CHII M CPEICTB, KOTOPEIC
(dbopmupyrotcest Juis odecrieueHrs 6e30MaCHOCTH U 3alIUThHI TIPaB aKIIMOHEPHBIX OOIIECTB, & TAKKE TEM, YTO OHA SIBISICTCS
BHEITHEW cpe/ioil (DYHKIIMOHUPOBAHUSI CAMOTO aKIIMOHEPHOTO OOIIECTBa, ONMPEACISIET OCHOBBI (DYHKIIMOHUPOBAHUS, Pa3-
BUTHSI, 00ECIIEUEHHUS ero OE30MaCHOCTH.

Knrouesvie cnosa: 3awuma npas, akyuonepHoe o0uecmeo, npaso HA 3awuny, 2apaHmusi npaes, AdOMUHUCIPAMUEHO-
npagosas auuma.

PROTECTION OF THE RIGHTS OF JOINT STOCK COMPANIES IN UKRAINE AND EXPERIENCE OF
FOREIGN COUNTRIES

Oksana NAZARCHUK
Postgraduate Student of the Educational and Scientific Institute “Law Institute”
of the Higher Educational Institution “Kyiv National Economic University named after Vadim Hetman”

The article explores doctrinal approaches to the interpretation of the concept of “protection of rights”. The groups of
scientists who consider the content of the concept of “protection” in different ways are examined and analyzed. The basic
theoretical approaches to protecting the rights of joint stock companies are disclosed. It is substantiated that an increase
in interest in studying foreign experience will result in positive borrowings that can contribute to the implementation
and improvement of legislation to protect the rights of joint stock companies in Ukraine. They determined and came to
the conclusion that the role of the state is a manifestation at the disposal of the most powerful forces and means that are
formed to ensure the safety and protection of the rights of joint stock companies, as well as the fact that it is the external
environment for the functioning of the joint stock company itself, determines the foundations of functioning, development,
ensure its safety.

Keywords: protection of rights, joint-stock company, right to protection, guarantee of rights, administrative and legal
protection.

PROTECTIA DREPTURILOR COMPANIILOR PE ACTIUNI N UCRAINA SI EXPERIENTA TARILOR
STRAINE

Articolul exploreaza abordari doctrinare pentru interpretarea conceptului de ,,protectie a drepturilor”. Grupurile de oa-
meni de stiintd care considera continutul conceptului de ,,protectie” In moduri diferite sunt examinate si analizate. Sunt
prezentate abordarile teoretice de baza pentru protejarea drepturilor companiilor pe actiuni. Se demonstreaza cé o crestere
a interesului pentru studierea experientei strdine va duce la imprumuturi pozitive care pot contribui la implementarea si
imbunatatirea legislatiei pentru protejarea drepturilor companiilor pe actiuni din Ucraina. Au stabilit si au ajuns la conclu-
zia cd rolul statului este o manifestare la dispozitia celor mai puternice forte si mijloace care sunt formate pentru a garanta
siguranta si protectia drepturilor companiilor pe actiuni, precum si faptul ca este mediul extern pentru functionarea societatii
pe actiuni si a determina bazele functionarii, dezvoltarii, garantarii sigurantei acestora.

Cuvinte-cheie: protectia drepturilor, societate pe actiuni, dreptul la aparare, garantarea drepturilor, protectie adminis-
trativa si legala.

OCTAHOBKAa  NpPO00JieMbl.
Baxxnast npaBoBasi JOKTpH-
Ha B HACTOALIEE BPEMs I0Ka3bIBACT,
YTO 3aLIMUTA [1PaB aKLIUOHEPHBIX 00-
LIECTB, B CUIIy UX HEAOCTATOUHOU

COIMANILHON aKTUBHOCTH SIBIISIETCS
JIOCTAaTOYHO CIIOKHBIM SIBJICHUEM.
AHanmu3 IpaBOOTHOIICHUH, BO3HH-
KaloIIUX B CBS3W C 3aIUTON MpaB
aKIMOHEPHBIX 00IIecTB, Tpedyer

MepecMoTpa YCTOSIBIIUXCS TEOPUI
MPaBOOTHOIIICHUH, OOHOBJICHUS
KaTeropuil M BbIXO/A 3a MPEEbl
OTPaCIIEBOTO pa3JeICHUs IPaBa.
AKTYyaJIbHOCTh TeMbI HCCJIe-
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noBanus. lIpaBo mnpusBaHo 3a-
HIUIIATh UHTEPEChl KaXI0To, MpH
3TOM 3allluTa COCTaBISET HEOT-
HEMJIEMYIO YacThb MpaBa U paccMa-
TPUBACTCS YYCHBIMU MO-Pa3HOMY:
Kak Mepa I03BOJIEHHOTO TOBEJIe-
HUS; KaK CHCTEMa MPaBOBOTO pe-
TYJIMPOBaHUs; KaK TapaHTUs PaB;
KaK MPUHYIUTEIBHBIN CII0co0 0Cy-
IISCTBICHUS HApPYyIIEHHOTO IpaBa
C LENBI0 €r0 BOCCTAHOBIICHUS; KaK
KOMIUIEKC COIJIaCOBAaHHBIX Opra-
HU3aIMOHHBIX MEPOIPUSITHIA, KaK
COBOKYITHOCTh Mep TPaBOOXpaHH-
TEJIBHOTO XapaKTepa; Kak JesiTelb-
HOCTh W TOMY momao0OHoe. OmHu
KOHIICTIIIUN  COCPENOTAYHBAIOTCS
Ha MaTepHalbHO-TIPABOBOH CTO-
POHE KaTeropuu 3allUThI, JPYTHE
— Ha TPOIECCYalbHON CTOpOHE,
a HEKOTOpbIE 3allUTy TPaKTYIOT
CJIMIIIKOM IIUPOKO — B KadyecTBe
MIPaBOBBIX HOPM.

CocrosiHue  Hcc/Ie0BaAHMS.
Bompocy ompenenenus  comep-
JKaHUS  «3alUThl TPaB»  yuems-
JIM BHHMAaHHUE TaKUe YYCHBIE, Kak
A.A. bensueuu, B.I1. [pubanos,
C.A. Ky3smus, B.B. Jlantes, B.IO.
Opexos, O.JI. Ilpureixa, T.A.
Csepanuk, E.JI. Crpaynunr, U.B.
Cnacubo-®areeBa, B. TemueHKo,
T. Yepnaguy. IlpaBo Ha 3amuty
uccienosann H.B. Burpyk, A.A.
Kor, a mpaBo Ha cyneOHy0 3aIuTy
— C.A. Kopoen u A.U Xpucrodop.

eabio u 3a1ayeii cTaTbu sIB-
JISIeTCS TIPABOBOM aHAIIU3 OIpe/ie-
JICHWsI TIOHATHUS 3alUTHI TPaB aK-
[IMOHEPHBIX OOIIECTB, W3YUYCHHE
3apy0EKHOTO OIIBITA.

HN3noxenne OCHOBHOrO Ma-
Tepuana. B sHIMKIONEMYECKOM
3HaYCHUU TMOJl <«3allUTON» II0-
HUMAIOT KOMIUIEKCHYIO CHCTEMY
Mep, MPHUMEHSEMBIX sl o0ecre-
YeHUSI CBOOOTHOM M HaJjIeKaren
peanu3anuu CyObEKTUBHBIX IIPaB,
BKIItOYAst CylAeOHYIO 3alluTy, 3a-
KOHOJIaTeIIbHbIE, 3KOHOMHYECKHE,
OpPraHHU3alMOHHO-TEXHUUECKHE U
JIPyTHE CPEICTBA M MEPOIPHUSITHS,
a TaK)Ke caMO3alIuTy rnpaB. Takum
o0Opa3oM, cuuTaeM Iieliecoodpas-
HBIM C(POPMHPOBATH YETHIPE IPYTI-

bl YYEHBIX, KOTOPBIE I0-Pa3sHOMY
paccMarpuBalOT COAEP)KaHHUE I10-
HSITHSA «3aLIUTa.

K nepBoii rpymnme y4eHbIX
MoxHO orHectu M.B. Cnacubo-
dareeBy, KOTOpas paccMaTpuBa-
eT 3allUTy KaKk Mepy [03BOJICH-
HOI'O IIOBEAEHUS IPAaBOMOYHOIO
JMLA, BBIPAKEHHYIO B BO3MOXK-
HOCTH CaMOCTOSITEIBHO WM C
HOMOLIBIO FOPUCIUKIIMOHHBIX
OpPraHoB IPUMEHHUTH K OOS3aHHO-
My JIMIy MEpbl TOCYIapCTBEHHO-
NPUHYIUTEIBHOTO XapakTepa ¢
LEJIBI0 YCTPAHEHUs INPENsTCTBUH
B OCYILECTBJICHUH CYyOBEKTHMBHOIO
IpaBa WM BOCCTAHOBJICHUS €r0 B
IpEeXHEe COCTOSHUE WM Hakasa-
HUS 32 Hapymenns [1].

Takxe K TaHHOU Ipynme MOX-
HO oTHecTH ydeHoro FO.J[. Ilpu-
TBIKY, KOTOPBI IOAXOOUT K 3a-
IIUTE TpaB KaKk K FOPUANYECKON
JESITeNbHOCTH, HAIPABICHHON Ha
yCTpaHEHHE MPEIATCTBUN Ha IyTH
OCYILECTBJICHUA CYOBEKTaMHU CBO-
UX IIPaB U NPEKpalIeHus IpaBoHa-
PYLIEHHsI, BOCCTAHOBJIEHUS II0JIO-
JKEHUS, CYLIECTBOBABLIECTO 10 Ha-
pywenust. Utak, n3a0KeHHbIE I10-
3ULUHN COACP)KAHUsI MOHATHS «3a-
IIUTa» IEPBOH TIPYIIbl YYEHBIX,
OTpaXXaroT 3alIUTy, KOTOpas Oyaer
BKJIIOUAaTh 3JIEMEHTHI KaK MaTepH-
QJIBHOTO, TAaK M IPOLECCyaIbHOIO
HOpsIIKA, OHM B3aUMOCBSI3aHbI U
JOIOJHAIOT APYT Ipyra, a akLUEeHT
Ha JIeATEIbHOCTh (OIpenesieHue
TOJIBKO IPOLECCYalbHO-IIPAaBOBON
CTOPOHBI) CY’KaeT IpPeIMET Uccie-
JOBaHMs JaHHOIO SIBJIEHUS [2, C.
16].

Ko Bropoil rpynme ydeHbIX
MBI OTHECEM TEX, KOTOpbIE HC-
CJIEZIOBAJIM KAaTETOPUIO «IIPAaBO HA
3alUTy», HOHUMaHUE IPaBOBON
HOPUPOIBI KOTOPOI'O MOXKHO CBe-
CTH K HECKOJBbKUM TEOPUSIM WIH
koHuenuusaM. CornacHo MepBoi
U3 HUX IPaBO Ha 3alLUTy SIBISIETCS
AIIEMEHTOM OOIIEro CyOhEeKTUBHO-
IO TPaKAAHCKOTO IIPaBa, 4YacThbIO
ero cozxepxanus. [lpu sTom npaso
Ha 3aLIUTy [OHUMAETCS, C OAHOU
CTOPOHBI, KaK BO3MO>KHOCTb 00pa-
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TUTHCS B OPT'aHbI TOCYIaPCTBEHHOM
BJIACTH C TpeOOBaHWEM O 3aIlHTE
CBOETO TIpaBa, C JPYroil — Kpome
YKa3aHHOH BO3MOYKHOCTH, IIPaBO
Ha 3alIUTy JOJDKHO BKIIFOYATH EIIle
¥ BOBMOYKHOCTB YIIOJTHOMOYEHHOTO
JIMIIa WCTIONB30BaTh Pa3pelIeHHbIe
3aKOHOM Cpe/ICTBa COOCTBEHHOTO
MIPUHYIUTEITHFHOTO BO3IEHCTBHS Ha
MIPaBOHAPYIINATEIS, 3aLTUIIATH ITPe-
JIOCTaBIIEHHOE MPaBO COOCTBEHHBI-
MU IEHCTBUSAMH (DAKTUYIECKOTO I10-
psaaka (camo3amuTa), MPUMEHSTH
HEMOCPEICTBEHHO IOPUIUIECKIE
CpEICTBa OIEPATHBHOTO BO3CH-
CTBUS Ha MTPaBOHAPYIIHUTEIIS.

B uwactHoctu, I'A. CBepuiuk u
E.JI. CrpayHuHr BUIAT conuepka-
HUE CyOBEKTHMBHOTO TpaBa Ha 3a-
IIUTY B TPEXypPOBHEBOW CHCTEME
npaBomounii. IlepBblii  ypoBeHb
MIPEIOCTABIISAET YITOITHOMOYEHHOMY
JIUITY BO3MOXKHOCTH OTIPEIETUTHCS
cO crmocoboM u (hopMO 3aIIUTHI,
BTOPOH — pea30BaTh BEIOPAHHBIN
Croco0 B paMKax, YCTAaHOBJIEHHBIX
3aKOHOM; TPETHUU — B BO3MOXKHO-
CTH 00KaJIOBaHUsI B CyIeOHOM WIIN
aJIMMHUCTPATUBHOM TIOPSI/IKE Jeii-
CTBUS, HapyIIaOUIe ero mpasa
[3].

Taxxe K JaHHOM rpynme oOT-
Hocutca T. UepHaauyk, KOTOpPBIHA
OTMEYaeT, YTO MPaBO Ha 3aIlUTy
— 9TO TIPEAYCMOTPEHHAS 3aKOHO/1a-
TETBCTBOM BO3MOXKHOCTH YIPaBO-
MOUYEHHOTO JIMIIa CaMOCTOSTENEHO
MIPUMEHATh  pa3pelieHHbIe  WIIH
CaHKIIMOHUPOBAHHBIE 3aKOHOM
IOpUANYECKHAE CPEICTBA BO3JEH-
CTBUSl HA HAPYIIUTENS WIN 00-
paTtuThCsi K COOTBETCTBYIOIIEMY
IOPUCIUKIIMOHHOMY OpTaHy C Tpe-
0OBaHMEM 3aCTaBUTH HAPYIIUTEIS
BECTH Ce0sl ONpEICeIICHHBIM 00-
pasoM. B cBoro ouepens mpaBo Ha
3aIIUTy, KOTOPOE COTIIACHO KJlac-
cuUKAIIMH OTHOCHTCA K MakKpOy-
POBHIO, OOECIeYnBaeT CHUCTEMa
TOCYTapCTBEHHBIX OPIraHOB KOH-
TPOJIsl, pa3IUYHbIE OOIIECTBEHHBIE
OpraHM3alliy, a TaKKe CaMOpPEery-
JTMpyeMble opraHu3aiuu [4]

WHTepecHBl Takxke HaydHBIS
npeanonoxeanss B.I1. I'pubano-
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Ba, KOTOPBIA BBIpAXAeT, YTO IO
CBOEMY MaTepHAIbHO-TIPABOBOMY
CMBICITY 3aIlliTa BKIIFOYAET B ceOsl:
BO-TIEPBBIX, BO3MOXKHOCTH YIOJ-
HOMOYEHHOTO JIUIA HCIIOIE30BaTh
paspelieHHbIe 3aKOHOM CpPEJCTBa
COOCTBEHHOTO IPHHYIUTEIHLHOTO
BO3ZICMCTBUS Ha TPaBOHApYIIUTE-
7, 3allWIIaTh TpUHAJIeKaIIee
€My TIpaBO COOCTBEHHBIMH Jeii-
CTBUSIMH (DaKTHYECKOTO TOPSIIKa
(camo3ammuTa TpakIaHCKUX MPaB);
BO-BTOPBIX, BO3MOKHOCTH TPUMeE-
HEHUS HEMOCPEJCTBEHHO CaMHM
YIIOTHOMOYEHHBIM JIMIIOM  FOpH-
JTUYECKUX Mep ONEepaTHBHOTO BO3-
NEHCTBUS Ha MPaBOHAPYIIUTEIS;
B-TPETHUX, BOBMOXXHOCTb YIIOJTHO-
MOYEHHOTO JHIla OOpaTUThCS B
KOMITETEHTHBIE TOCY/IapCTBEHHBIE
WK OOIIECTBEHHBIE OpTaHBl C
TpeOOBaHMEM TIOOYXKICHHS JIHIIA
K OIpEIeIIEHHOMY TIOBEICHHUIO.
Wrak, conmepxaHmeM STOrO IpaBa
SIBIISIETCSL  JIEHCTBHE, HAaIlpaBIICH-
HO€ Ha YCTpaHEHHE HapylICHHIA,
BOCCTaHOBJICHHE TIpaBa 4epe3 H3-
OpaHue COOTBETCTBYIOUINX CIIO-
co00B, cpencTB U (GOpM 3aITUTHI.
Bens mpaBo Ha 3amuTy rapaHTH-
poBaHo Koncturynueil YkpauHsl,
I'paxnaHckuM KogekcoM YKpauHbI
1 MEXIyHapOJHO-TIPAaBOBBIMHU aK-
TaMHA HE3aBHCHUMO OT TOI0, OOHa-
PYXHUT JIUIO YKeJIaHUE BOCIIONb30-
BaThCs TAKOW BO3MOKHOCTBIO [5].

OpnHako B Hayke cojepKaHue
3alIUTHl TIPaB PacCMaTpUBAETCs, B
YaCTHOCTH, KaK camasi IeHCTBEHHAS
OXpaHa TpaB YeIOBeKa; aKTHBHOE
BMEIIATENBCTBO OPTraHOB TOCYIap-
CTBa, O0IIIECTBEHHBIX OPTaHN3aAINN
Y TpaX/IaH B TPOIIECC pean3alliu
IpaB ¥ CBOOOI; MPUHYIUTEIbHBIH
Croco0 OCYIIECTBIEHHs TIpaBa,
KOTOPBIN MPUMEHSIETCS B YCTAHOB-
JICHHOM 3aKOHOM ITOPSIKE KOMITe-
TEHTHBIMH OpTaHaAMH C TEJTbI0 BOC-
CTaHOBJICHHUS HaPYIICHHBIX TIPaB U
TOMY TTO/1I00HOE.

Takum obpasom, B.B. Jlanres
YTBEPIKAAET, YTO 3allUTa TpaB —
3TO IPABOBOM MHCTUTYT, UMEIOILIHUIA
OTIPENIEIICHHYIO CTENeHbh CaMOCTO-
SITETTLHOCTH, 00YCIOBJICHHBIN 0CO-

OBIM TIpOIIeCCyaIbHBIM TTOPSIKOM
€€ OCYIIECTBJICHHS, CIIOCOOHBIN
0o0ecnednuTh BO3MOXHOCTH BOC-
CTaHOBJIEHHS CyOBEKTHBHBIX ITIpaB
[6].

B cBow ouepenp, C.A. Ky3b-
MHHA OTMEYaeT, 4TO 3alluTa Kak
MaTepHalbHO-TIPOIIECCyabHBIN
WHCTHUTYT MPENICTABISIET COOOM CO-
BOKYITHOCTB HOPM, OTTPEIEIISIONINX
(hopMBI, CpOKH W CIOCOOBI BOC-
CTaHOBJICHHUs HAapYIICHHBIX IpaB
Y WHTEPECOB, a TAKXKe 3aIlUTy OT
HapyIeHui [7].

VYuensrii A.A. bensuneBuu 00-
pamaer BHUMaHHE Ha TO, YTO TIOJ
3alIMTOM MpaBa, Kak MPaBUIIO,
MTOHUMAETCs rOCyIapCTBEHHO-
MPUHYAUTENbHAS  JIeSTeNbHOCTD,
HamnpaBJeHHas Ha BOCCTaHOBJIE-
HUE HapyIIeHHOTO MTpaBa CyObeKTa
MIPaBOOTHOIIICHUH W OOCCIIeUeHHe
BBITIOJTHEHUST FOPUINYECKOr 00sI-
3aHHOCTH O0SI3aHHOW CTOPOHOM [8,
c. 62-70].

[lo muenmto M.B. Cmacubo-
dareeBoli, 3amuTa SBISICTCI Me-
poi  JT03BOJIEHHOTO  IOBEJICHUS
MIPaBOMOYHOTO JIUIIA, BEIPAKEHHOM
B BO3MO)XHOCTH CaMOCTOSITEITFHO
WIH C TIOMOIIbIO FOPUCINKIINOH-
HBIX OPTaHOB IIPUMEHUTH K 00sI3aH-
HOMY JIMITYy MEPBI TOCYIapCTBEHHO
MIPUHYIUTEIFHOTO  XapakTepa ¢
LENbI0 YCTPaHEHUS TPETSATCTBHMA
B OCYIIECTBICHUN CYyObEKTHBHO-
ro MpaBa WJIH BO3BpaTa €ro B WC-
XOJTHOE COCTOSIHHE WITM HaKa3aHHe
3a HapyteHue [1].

ITo muenuto B.FO. Opexosna,
OITHOM M3 OTIPEIEIISIONTIX 0COOCH-
HOCTEW 3alluThl TIpaB SBISIETCA
BO3HUKHOBEHHE C MOMEHTa BO3-
OyXIeHHs CyOBeKTHBHBIX IIpaB,
OXpaHsAEMBIX TOCYJapCTBOM, M Ha-
MPaBIEHHOCTh Ha BBIIOJHEHHE
00s513aTeNBCTB 10 CyOBEKTY, IpaBa
KOTOpOTO HapyIieHs! [9].

Tak, B. TeMueHKO NMPUXOIUT K
BBIBOJIY, YTO TEPMHH «3aIIUTa» UC-
norne3yercs B KoHCTUTYIINH B 10pH-
JTUYECKUX KOHCTPYKIUSAX, B 4acT-
HOCTH, o0OoO3Ha4aroT: 1) 1opuam-
Yyeckasi 00sS3aHHOCTH TOCYIapcTBa
WJIH JPyTUX 00S3aHHBIX CYOBEKTOB
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MPaBOOTHOIIIEHHH T10 3aIINTe TIPaB
1 cBOOOJ YestoBeKa; 2) BO3MOXKHO-
CTH JIMIa Peain30BaTh COOCTBEH-
HOE CYOBEKTHBHOE IMPOIECCYyalb-
HOE TpaBO Ha 3alUTy B Ciy4ae
HapyleHust ero mpasa. llostomy
YYEHBIH CUMTAET, 9YTO TePMUH «3a-
IIUTa» OTHOCUTCS K JIIOOOMY KOH-
CTUTYIITMOHHOMY TIpaBy, HE3aBUCH-
MO OT OYKBaJbHOTO MPUMEHEHHS
3TOTO TEPMHHA HETIOCPEICTBEHHO
B Tekcte HopM Koncturyrmm [10,
c. 58-65].

Takum oOpa3om, COTIacCHO MHE-
HUIO BTOPOW TPYIIIBI YYEHBIX, MBI
MOXeM C(OpPMHPOBATH CIIETYTO-
mee: HalpaBlIeHHOCTh IIpaBa Ha
3aIUTY 3aKIF0YAaETCs B BOCCTAHOB-
JICHUH TIEPBOHAYAIHLHOTO COCTOS-
HUS TIOTEPIIEBIIETO; MPEKpaIeHUN
HapyIICHUs ITyTeM JIUIICHUS aKTa
(efCTBUS) CHIIBI «PETYISATHBHO-
TO» IOPUINYECKOTO aKTa; OXPaHHO-
00ecIeunTeNbHbIX — BO3JEHCTBHIA
ITyTEeM CO3JIaHUs JIOTIOTHUTEIHHBIX
MPaBOBBIX YCIOBUH uisa Oecripe-
MATCTBEHHOTO OCYIIIECTBIICHHS
VIIEMJICHHBIX TIpaB M HHTEPECOB;
SKBHBAJICHTHOIN KOMITEHCAINH Ha-
PYIICHHBIX TIPaB.

TpeThst Tpymnma y4eHbBIX BbIpa-
’aeT HOBYI0 MbIcib. Tak, H.B. Bu-
TPYK OTMEYaeT, YTO MOTPeOHOCTH
B IIpaBe Ha 3al[UTy BO3HHUKAET
TOT/a, KOTJa IMEET MECTO OJTHO W3
00CTOATENBCTB: 1) HEBBITOIIHEHUE
OpUIUIECKON  OOsI3aHHOCTH; 2)
370YTIOTPEOIeHHS TIPaBOM; 3) CIIOp
0 HaJTM9MW CaMOTO TIpaBa WA CBO-
oomer [11].

OtHOCHTENBHO (DYHKIIMOHAIb-
HOW CBSI3W MEXJIY CYOBEKTHBHBIM
[paBOM U €ro 3allUTOM YYEHBIH
A.A. Kot nojguepKuBaeT, 4YTo BO3-
MOYKHOCTH 3alllUTHI SIBIISETCS Ta-
paHTHEell caMOoro CyOBEKTHBHOTO
nmpaBa. AHAIU3UPYS CYyIIECTBYIO-
II¥ie B HayKe TIOAXO/IbI K OTpe/iese-
HUIO 3aIUTHl CYyObEKTUBHBIX TPaXK-
nmaHckux 1pas, A.A. Kot mpuxogut
K BBIBOZY O HEOOXOJAMMOCTH pac-
IIFpEeHUs] TTOHWMaHUS yKa3aHHOU
KaTeropuy 3a CYeT MpefocTaBie-
HUS JTUI]AM BO3MOXKHOCTH 3aIllUTHI
HE TOJBKO B Cily4ae HapyIICHHS,



LEGEA $SI VIATA

HENPU3HAHUSA WM OCIapUBAHUS
WX TIpaB, a TaKke W TOTNa, KOTja
€CTh peasibHas yrpo3a ux Hapyle-
Hus [12, ¢. 92-96].

[IpaBo Ha 3amIUTy oHpeIEIECHO
KaK IPEeTyCMOTPEHHAs 3aKOHOM
BO3MOXXHOCTH TPUMEHUTH yCTa-
HOBJICHHBIE 3aKOHOM WIIH J[OTO-
BOPOM TPHUHYIWUTEIbHBIE MEpHI,
HalpaBIICHHbIE Ha TMpeKpalleHne
MPaBOHAPYIICHUS W BOCCTAHOB-
JIeHUE HApyIICHHOTO TpaBa WJiH, B
cly4dae HEBO3MOXXHOCTH €r0 BOC-
CTAQHOBJICHHS, Ha KOMIIEHCAITUIO
MPUYUHEHHOTO TPAaBOHAPYIICHH-
eM ymepba U MOpaJIbHOTO Bpena.
COOTBETCTBEHHO, 3allMTOM IpaB
SIBIIAFOTCSL JIEWCTBHSI  YIIPaBOMO-
YEHHOTO JINIA, HAIpaBlIeHHBIE Ha
JIOCTUKEHUE yKa3aHHOH 1enu. Ta-
KUM 00pa3oM, OHOM U3 IEHTPAITb-
HBIX TPy B cpefie CyOBEKTOB XO-
3STICTBOBAHUS SIBISIETCA TPYIINa
aKIIMOHEPHBIX 0OIIECTB, KOTOPHIE
Yarie BCero TpeOyIOT BHIITOTHEHHUS
TOCYIapCTBEHHBIX TapaHTHHA U TO-
CyJapCTBEHHOU 3auThl. 11 uMeH-
HO aKI[MOHEPHI, KOTOpPbIE YacTO
caMH He SBISIOTCS CyOBeKTaMH
XO35IICTBOBAHMS, OCYIIECTBISIOT
OpraHU3aIMOHHO-X035HCTBEHHBIC
MTOJTHOMOYHSI Ha OCHOBE OTHOIIIE-
HUH COOCTBEHHOCTH OTHOCHUTEIb-
HO aKITMOHEPHBIX OOIIECTB.

UerBeprass Trpynma  y4YeHbBIX
MIPUIEPKUBACTCST KOHIIETIINA TIpa-
Ba Ha CyaeOHYyI0 3aluTy, aBTO-
per kotopoit C.A. Kopoen n A.M.
Kpumrod, momxons k mpobireMe
C IPOLECCYaJTbHOU TOUYKU 3PEHMS,
OTMEYAIOT, YTO MPABO Ha CyIeOHYIO
3alIUTy HE HCYEPIIBIBACTCS IPABOM
Ha oOpallleHre B CyJl; OHO BKJIFOYA-
eT B ce0s IMpaBo Ha JIMYHOE yJacTHe
B OTCTaMBaHWHU CBOMX TPaB M CBO-
0071, ipaBO TPeOOBATH OT CyJIa Mpe-
JIOCTaBJICHUS 3aIUTHl W TPaBO Ha
MOTy4YeHNe FOPUIMIECKON TIOMOIIIH
JUTS peau3aliyd TepeIUuCIeHHBIX
npas. [IpaBo Ha 3alUTy B CBS3H C
STHM MOXET PacCMaTPHUBAThCA Kak
COBOKYITHOCTh TPaBOMOYHi, 00e-
CIIEYMBAOIINX JIUITY BO3MOKHOCTD
JIOOMBATHCS BOCCTAHOBIICHHS B
mpaBax [13, ¢. 21-32].

[lo Hamemy MHEHUIO, HEJb-
351 COINIACUTBCS CO B3IVISIAMH TEX
YUYE€HBIX, KOTOpPbIE CBOIST «HA 3a-
LIUTY» JIMLIb B BO3MOXKHOCTH 00-
palleHns] aKIHOHEPHBIX OOLIeCTB
¢ TpeOOBaHUEM O 3alLIUTE IpaBa B
COOTBETCTBYIOIIMHM TOCyIapCTBEH-
HbI opraH. Benp, Kak yxe oTMme-
4aJioch, COIEPKAHUE IIPaBa Ha 3a-
LIUTY OIPEAEISIETCS KOMIIJIEKCOM
HOPM MAaTe€pHaJbHOTO M IpOLEC-
CYaJIbHOTO IIpaBa, yCTaHAaBIUBAIO-
IIMX: CaMO COAEp’KaHHE IPaBOO-
XPaHUTEJIBHOTO CPEJICTBA; OCHOBA-
HUSI €r0 NMPUMEHEHHUs; Kpyr CyOb-
€KTOB, YIOJHOMOYEHHBIX Ha €ro
INPUMEHEHHUE; NPOLECCYaIbHBIH U
HPOLEAYPHBIH MOPSAIOK €ro MpH-
MEHEHUsI; MaTepualbHO-IIPaBOBbIE
U IIpolieccyasbHbIC IpaBa CyObeK-
TOB, B OTHOLICHHUU KOTOPBIX NPH-
MEHSIETCS] COOTBETCTBYIOLLEE CPE-
CTBO.

Bo3moxHOCTh JIMYHOrO yua-
CTUS B OTCTaWBAaHUM CBOUX HH-
TEPECOB — OJHA M3 TapaHTUH 3¢-
(hekTUBHOCTH CyHeOHOM 3aIIUTHI U
croco0 ee peann3anuy, a JTUILEeHUE
[paBa Ha JUYHOE y4acTHe B 3ally-
Te COOCTBEHHOIO IIpaBa paccMa-
TPHUBAETCS KaK OrpaHUYEHHE IIpaBa
Ha cyneOHyro 3ammry. [losTomy
BEPHO YTBEPXKAEHHE «IIPaBO Ha
CyeOHYIO 3aIUTYy», @ HE «IPaBo
Ha oOpareHue 3a Cy/1IeOHOH 3aIm-
TOI», KOTOPOE 3aBUCUT KaK OT pe-
QJIbHOW OCTYITHOCTH IPaBOCYAUS
1 OeCHpersiTCTBEHHOCTH BO30YXK-
JEHUs IPaKIaHCKOU ITpoLieccyab-
HOH AEATEeJIbHOCTH, TaK U OT CIIpa-
BEJTUBOM CyneOHOW TPOIETyPHI.
OObIYHO OXBATHIBACTCA [IPABOM HA
CIpaBeINBOE CyfeOHOe pa3bupa-
TEJICTBO [JieJla B pa3yMHbII CPOK,
4yTO IpeaycMoTpeHo 1. 1 cT. 6 Kon-
BEHIIMU O 3alLUTE IIPaB YeJIOBEKa U
OCHOBHBIX cB0OO [14].

Takum 006pa3oM, MaTepraITbHO-
IPaBOBOE COAEp)KaHME IIpaBa Ha
3alIUTy AKLMOHEPHBIX O0OLIeCcTB
BKJIIOYAET CJIEAYIOLINE JIEMEHTHI:
1) pa3peleHsl 3aKOHOM CpEICTBa
NPUHYIUTEIBHOTO JECHCTBUS HA
[PaBOHAPYILUTENSI, YTOOBI 3aly-
TUTb CBOM IIpaBa COOCTBEHHBIMU
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IeHcTBUSIMH  (PaKTHYECKOTO  II0-
psaaka (camo3armmTa); 2) BO3MOXK-
HOCTh NIPUMEHEHHUS B OTHOIIEHHUH
HapylIATeIsl TaK  Ha3bIBAeMBbIX
«Mep OTNEePaTUBHOTO BO3JEHCTBHS)
W  «MEPOTPHUATHH, ONU3KHX K
camo3aruTe» (0TKa3 OT yJacTHs B
3aceaHiH COOpaHUs aKIIMOHEPOB,
JOTIOJTHUTEIbHASI SMUCCHSA); 3) BO3-
MOYKHOCTH OOpaleHus akIiroHepa
B OpraHbl YIIpaBIIEHUS, OPTaHBI
rOCyIapCTBeHHOH BiacTw; 4) BO3-
MOYKHOCTH 0OPaTUTHCS K MEXTOCY-
JTAPCTBEHHBIM OpraHaM I10 3aIUTe
TpaB 1 CBOOOJI YeTIOBEKa, €CITH HC-
YepriaHbl BCe UMEIOIIeCs BHYTPH-
TOCyIapCTBeHHBIE CpEACTBa IIpa-
BOBOH 3amuThl (B EBpomefickmii
CYII TT0 TIpaBaM 4esioBeka). JlaHHbIi
AJIEMEHT MaTepHaIbHO-TTPABOBOTO
COIepXKaHWs TIpaBa Ha 3allUTy
CBSI3aH C BCTyIUIEHHEM YKpauHbBI
9 mos10ps1 1995 B CoBeT EBpoOIIBl
parudukanueii KonBeHmuu o 3a-
[IUTE TIPaB YEIOBEKA M OCHOBHBIX
cBoOo [14].

Wrak, BBIIENWB YETBIpE TPYII-
Il MHEHUH yY€HBIX, BHUJWM, YTO
OJTHH TIPaBOBEJIBI MIPOIIECCyaIbHOe
coJiepKaHHe TaKOTO TpaBa BUIAT B
BO3MOYKHOCTH ITPABOMOYHOTO JIMIIA
CaMOCTOSITETIFHO ~ YPETyJIHpOBaTh
CIIOp WJIM OOpaTHUTHCS 3a 3allu-
TOW HApPYNIEHHOTO IpaBa B JIF0OOM
KOMITETEHTHBII OpraH B yCTaHOB-
JICHHOM 3aKOHOM TIOPSIZIKE, IPYTHE
— B BO3MO)KHOCTH HCITOJTb30BaHHS
IIPAaBOMOYHBIM  JIALIOM  JTFOOBIX
MIPElyCMOTPEHHBIX 3aKOHOM TIPO-
[ecCyanbHBIX TIPaB W TPOLEAYD,
YCTaHOBJIGHHBIX JUI KOHKPETHOM
(hopMBI 3amUTH TIpaBa U BO3MOXK-
HOCTH OOKaJlOBaHHS B YCTaHOB-
JICHHOM TIOPSIAIKE PEUIeHHs KOMIIe-
TEHTHOTO OpraHa 10 KOHKPETHOMY
JEITy.

B coorBercTBUM cO cTarbeil 9
Konctutynun YkpauHsbl, 1eidcTBY-
IOIUE MEXIYHAPOIHBIE JOTOBO-
pBI, coriacue Ha 00s3aTelbHOCTh
KOTOPBIX TIpeIoCTaBiIeHO Bepxos-
HoW Panoil VYkpauHbl, SIBISIOTCS
4acThIO HAIMOHAJIHLHOTO 3aKOHO/a-
TenbcTBa YKpaunsl. Ha cerognsmi-
HUHA J€Hb B YCJOBHUSIX MHPOBOMU
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miobanu3anuu U yHUPUKAIUH 00-
IIECTBEHHBIX OTHOIICHWI HaOIFo-
JAIOTCsl TEHJCHIINN K CONMKEHUIO
IIPaBOBBIX CUCTEM MUpA, CTHPAHHE
pa3IMYnil MEXTy HUMU ITyTeM pe-
LETIH ¥ TPUMEHEHUS B ce0s Tyd-
X HapaboTOK apyT Apyra [15].

3apyOeKHBI OMBIT PETYIHPO-
BaHUS 3aIIUTHI TIPaB aKIIMOHEPHBIX
OOIIEeCTB 3acTyXKMBaeT BHUMAaHUS
ABctpanus. Ee mNoIoXUTENbHBIN
OTBIT B TIPOTHUBOJEHCTBHM TIOCH-
rareixbCTBOM Ha MMYIIECTBO U Op-
TaHbl YNPAaBICHUS aKIMOHEPHOTO
oOmiecTBa SBJISIETCS 3HAYUTEINb-
HBIM 1 3¢ heKTHuBHBIM. J{71s1 ero 1o-
HUMaHWUs CIIeyeT CHavajia HaroM-
HUTh, YTO B YKpauHE JIEUCTBYET
Kommuccusi, xotopast siBisercs co-
BelIaTeIbHBIM OPraHOM U HE UMe-
€T K COCTOSIHUIO KOMITETeHIIUN IS
MIPOTUBOACHCTBUS  TOCATATEIb-
CTBaM Ha WMYIIECTBO W OpPTaHbI
YIIpaBIeHHs aKIIMOHEPHOTO 001IIe-
cTBa. B Ka)kmom akmmoHepHOM 00-
IIECTBE CO3/IaH HAaOIIOIATEeIbHBIH
COBET, KOTOPBIH OCYIIECTBISIET
3alUTy TpaB aKIHOHEPOB O0OIIIe-
CTBa W B Tpeneiax KOMIETSHIINU
KOHTPOJIMPYET W PETYIHUpyeT es-
TEBHOCTh HUCTIOJHUTEIBHOTO Op-
raHa akIHOHEpHOTo oOmiectBa. B
ABCTpanuu AeiCTBYEeT IKCIEpTHAS
rpynna ABCTpaJiuM IO  BOIPO-
cam morniomenust (The Takeovers
Panel). Ona ocymiecTBiseT KOH-
TPOJb M HAI30p B chepe CIUIHUNA
U TIOIVIONICHUH TpeAnpUsITHH, a
TaK)Ke PErYIHUPYeT MPOTHBOPEUHS
MEXIy YyYaCTHHKAMH, KOTOpKIE
BO3HUKAIOT B TPOIIECCE IMPOBETe-
Hus 9TUX onepaiuit. Criop 10mKeH
OBITH PACCMOTPEH B TEUEHUE OTHO-
ro Mecsma [16].

OkcrieptHasi rpynma ABCTpa-
JUU TI0O BONPOCaM TOIJIOUICHHS
B CBOGH eATENHHOCTH PYKOBOJ-
CTByeTcsi AKTOM O KOMITaHUU
(Corporation Act) m Axktom (3a-
KOHOM) ABCTpalud O KOMHUCCHH
[0 IIEHHBIM OyMaraM W WHBECTH-
musMm  (Australian Securities and
Investments Commission Act).
OkcneprHasi TIpynna ABCTpaluu
10 BOTIPOCAM TIOTJIOIIEHUS aHaJIH-

3UPYeT TIOJIOKEHUS COTIIANICHUS
0 PpEeCTPYKTypH3allid W BBIIaET
paspelmieHre Ha pPeOopraHHU3aIHIO
MIPEINPUATHS, U3AAET PaCIIOpsIKe-
HUS B IIEJISX 3aIIUTHI TIPaB JIUI] TPH
CIISTHUW WM TIOTJIOMICHWW C Iie-
TBI0 00ecIieueHus: COOMOIEHUS UX
rpaB. DKcHepTHas rpymnma ABcTpa-
JIUM 10 BOTIPOCAM TOTIIONIEHHS PY-
KOBOJICTBYETCSl CHENHaJIbHONH CH-
cremoii mpuHiunoB — “Eggleston
principles”, Ha3BaHHBIX B YeCTh
Puuapna Urnctona — pykoBoau-
TeJsl TapIaMEeHTCKOTO KOMHTETa,
KOTOPBI TPEIIONKIIT MMILIEMEH-
THPOBAaTh ITH HJIEU C HOPMAMH 3a-
KOHOZATenbcTBa eue B 1969 rogy
[17].

Cucrema mpuHIUIIOB cdop-
MHpOBaHa B BHUJE CHCTEMBI Tpe-
OOBaHMIA 110 3alIUTe HHTEPECOB
MUHOPUTAPHBIX aKIMOHEPOB W
MPEINPUATHSL TIPH  OCYIIECTBIIe-
HUAM CIUSHUAN WIA [ONIOILIEHUM.
DKcneptHas rpynna ABCTpaud
[0 BOMpOCaM TIOIJIOMICHHS HW37a-
€T HOpPMAaTHUBHBIC JOKYMEHTHI W
myOMKyeT uX Ha OQHUIIHAIEHOM
carite. CTOUT OTMETUTH, YTO UMES
MTOJTHOMOYHS M3/1aBaTh HOPMAaTHB-
HBbI€ JOKYMEHTHI U OCYIIECTBIAThH
KOHTPOJb 32 WX BBIITOIHEHUEM,
DKcneptHas rpynna ABCTpaud
[0 BOTIPOCAM TOTJIOMIEHUS TaKUM
00pa3oM KOHTPOJIUPYET TPOIIECCHI
CIIASTHUS ¥ TIOTIIOIIEHUSI.

BaxxHo OTMETHTB, UTO Kaxkmoe
aKIIMOHEPHOE OOIIECTBO, 3aBHCUT
TaKke W OT HaJEKHOCTH WHPOP-
MallMi, Ha KOTOPOM MOCTpOEHa
MO/IeNTb TaKoro obmiecTBa. Hexkoro-
pBI€ THUIBI HHPOPMAIIUN CTAHOBST-
csi Ooilee MM MEHEe BaXHBIMH B
3aBHCHMOCTH OT (pa3bl pocTa aKIfu-
OHEPHBIX O0IIECTB, OTPACIH, K KO-
TOPO¥ OHA TIPUHAIJICKHT, U OOIICH
nepcreKkTuBbl. Hanmpumep, MOXHO
MPOCTEeINTh Ka3aXCTAaHCKYIO WH-
HOBAIlMIO, TJE CTpaHa yKe BOC-
MIPUHAMAET JaJbHOBUIHBIA MYyTh
pa3BUTHS UHPPACTPYKTYPHl MHHO-
BallUii W ee TPOIBIKCHHUE CpPEeIH
pa3IMYHbIX KOMIaHwil. Tak, Ha-
MpuMep, B AOKII/Ie aKIIMOHEPHOTO
obmectBa «HCK» Kazarommpom
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OTMEYaJIOCh: «B PaMKaX CHCTEMBI
(PMHAHCOBOTO  CTUMYIIMPOBaHUS
CYIIIECTBYET IOJINTHUKA Harpakie-
HUSl pabOTHUKOB WHHOBAIlMOHHBI-
MU HJIesIMHU, 00pa3I[0BOE BBITIOIHE-
HUE BAXHBIX 33/1a4, HEMpepbIBHAS
n OesympeuHass paboTa W JIpyrue
3aciayru  peanu3oBaHb. OOrmiee
MCCIIEZIOBaHUE TIOKA3aJI0, YTO KOM-
MaHUHM BOCTIPUHUMAIIN HHHOBAIIUA
KaK MOJICpHHU3AINIO H PEKOHCTPYK-
o [18].

D GeKTUBHBIM  TPOTHUBOICH-
CTBHEM YTpO3aM CTAaHOBHUTCH (H-
HaHCOBasi 0€30MacHOCTh KaXKJ[0TO
aKIIMOHEPHOTO 00IIEeCTBa, KOTopas
BO3MOXKHAa TOJBKO TIPH YCIOBHH
MTOCTOSTHHOTO (DYHKIIMOHUPOBAHUS
CHUCTEMBI CBOEBPEMEHHOTO BBISB-
JIEHUsI U YCTPaHEHWS] CHCTEMHBIX
yrpo3 B cdepe MyOIMYHBIX (Hu-
HAHCOB, TPEIOTBPAIIEHHS UX BO3-
HUKHOBEHHs B OymymieM. ViMeHHO
C ATOHU IEIhI0 B YKpaWHe OBLT 3a-
PETUCTPHUPOBAH 3aKOHOMPOEKT «O
HannonansHOM 6F0pO (pMHAHCOBO
0e30macHOCTH YKpauHbD». 3amadeit
3aKOHOIPOEKTa SIBIIETCS CO37a-
HUE €IHOTO MTPABOOXPAHUTEIEHO-
TO OpraHa, K IOJCJIEICTBEHHOCTH
KOTOpOro OymyT TpHHAIIeKATh
npectyruieHuss B cepe myOnnd-
HBIX ()MHAHCOB W KOTOPBIA Oyder
OCYUIIECTBIISITh  CBOIO  JICATENb-
HOCTh Ha KOHIIENITYaJIbHO HOBOWU
ocHoBe — monenu ILP (Intelligence
Led Policing) — opraamszamnmu mpa-
BOOXPAHUTEIHHON e TEIIbHOCTH,
yIpaBisieMol aHaTUTHKOM [19].

BwiBoabl. Takum 00pa3oM, BBI-
JIEJTAB YETHIPE TPYTIITEI YISHBIX, MBI
OTIpE/IeTINIIN, YTO BOMPOCHI 3alllH-
THI TIpaB aKIHOHEPHBIX OOIIECTB
SIBIISTFOTCSL COCTABIISIONICH 00IIEero
MOHSATHS OXpaHbl, KOTOPOE HAPSITY
C 3aIIUTOH MpaBa CONEPKUT TAKKe
M MEXaHW3MBI €ro pealn3alud U
CITOCOOBI  TIPEIOTBPAIIECHUS BO3-
MOXXHBIX HapyueHuid. Tocynap-
CTBO PETYIHPYET OTHOIIECHUS COO-
CTBEHHOCTH MEXY aKIIMOHEPHBIM
00IIIeCTBOM U aKITMOHEPAMH, B pe-
3yJbTaTe Yero aKIHOHEpHOEe 00IIIe-
CTBO SIBJSIETCS OOBEKTOM TOCYHIap-
CTBEHHOTO YIIPaBJIeHHS, HO BMECTE
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C TeM ocTaeTrcs mpobdiaema cOaran-
CUPOBaHUS OOIIETO U CIeIHAaTbHO-
IO 3aKOHOJIATENIbCTBA OTHOCUTEIh-
HO  OpraHU3alHuOHHO-TIPABOBOTO
perympoBaHus pa3iudHbIX (HopM
AKIMOHEPHBIX OOINECTB, a TaKkKe
KOOPJIMHAIIMOHHOW ~ JIeSITeIbHO-
CTH TOCYJIapCTBEHHBIX OPTraHOB
M0 HaJA30py 32 aKIMOHEPHBIMH
obmecTBamMu. 3apyOeKHBIN OITBIT
MOKAa3bIBACT 3aKOHOJIATENLHO-
MPaBOBbIC ITyTH JIaJbHEHINETO pa3-
BUTHSI 3AIUTHI [TPAB aKIIHOHEPHBIX
00I1IeCTB, KOTOPBIE CTAHOBATCS HE
TOJIBKO MEPMAHEHTHBIMH, HO U I10-
CTOSIHHO TIPEJIJIAraroT JOTOTHEHHUS
K 3aKOHOJIaTeIIbCTBY, cOo3/1aBast -
(heKTHBHBIC CITOCOOBI 3aITUTHI ITPaB
aKIIMOHEPHBIX OOIIECTB.
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CZU

3AIIIUTA BBIPAXKEHUSI MHEHUS B IPAKTUKE EBPOIIEVCKOT'O CYIA
110 ITPABAM YEJIOBEKA

Haraaba OIIOJIBCKAS
KaHJUIaT FOPUIMUSCKUX HAyK, TOICHT, 3aBeNyIOIINI Kadeapoii mpasa
BunHUIIKOrO HAIMOHAIBHOTO arpapHOro YHUBEPCUTETA

B crarbe ocymiecTBiIeH KOMILICKCHBIH TEOPETHKO-IIPABOBOI aHaM3 3alUThI IpaBa Ha CBOOOIY TBOPYECTBA B PaMKax
npaBa Ha cBOOOIY BHIPaKEHMS MHEHHs B IpakTHUKe EBporeiickoro cyaa mo mpasaM 4ernoBeka. [t MOBBIICHNS YPOBHSA
MEXIYHapOIHO-TIPABOBOI1 3aIIUTHI CBOOOIBI TBOPYECTBA HA MEX/YHAPOJHOM ypOBHE NPU3HAHO, YTO MPABOBAs JIESATEIb-
HocTh ECITY no 3amuTe cBoOOABI BHIPQXKEHHSI MHEHUS M, HAKOHELl, CBOOO/IbI TBOPYECTBA UMEET CYIIECTBEHHOE BIUSHHE
Ha IPaBOBYIO cucTeMy YKpausbl. Onpe/eseHo, 4To HOpMbI, HOCBSILEHHbIE cBO0O/Ie TBOpUECTBA JeTel, paboTHnkoB CMU
U IpyTUX CyOBEKTOB TPEOYIOT CIENNAIFHOTO IPABOBOTO PETYIUPOBAHMSI.

Knrouesvie cnosa: npaso na c6o600y meopuecmed, c80000a GblpaAdiCeHUs MHeHULl, UHGOpMayuUs, MexdCOYHAPOOHble
aKmuvl N0 NPABAM 4el06eKd.

PROTECTION OF THE EXPRESSION OF OPINION IN THE PRACTICE OF THE EUROPEAN COURT ON
HUMAN RIGHTS

Natalia OPOLE
PhD in Law, Associate Professor, Head of the Department of Law of Vinnitsa National Agrarian University

The article provides a comprehensive theoretical and legal analysis of the protection of the right to freedom of creativity
within the framework of the right to freedom of expression in the practice of the European Court of Human Rights. To
increase the level of international legal protection of freedom of creativity at the international level, it is recognized that the
legal activities of the ECHR in protecting freedom of expression and, finally, freedom of creativity have a significant impact
on the legal system of Ukraine. It is determined that the norms on the freedom of creativity of children, media workers and
other entities require special legal regulation.

Keywords: the right to freedom of creativity, freedom of expression, information, international human rights acts.

PROTECTIA EXPRIMARII OPINIEI iN PRACTICA CURTII EUROPENE PRIVIND DREPTURILE OMULUI

Articolul ofera o analiza teoretica si juridica cuprinzatoare a protectiei dreptului la libertatea opiniei in cadrul dreptului
la libertatea de exprimare in practica Curtii Europene a Drepturilor Omului. Pentru a creste nivelul de protectie juridica
internationala a libertatii exprimarii la nivel international, este recunoscut faptul ca activitatile juridice ale CEDO in prote-
jarea libertatii de exprimare si, in sfarsit, libertatea opiniei au un impact semnificativ asupra sistemului juridic al Ucrainei.
Se stabileste ca normele privind libertatea de opinie a copiilor, lucratorilor media si a altor entitati necesita o reglementare
legala speciala.

Cuvinte-cheie: dreptul la libertatea opiniei, libertatea de exprimare, informatii, acte internationale privind drepturile
omului.

HOCTaHOBKa npodaemsl. B
COOTBETCTBHM CO CTaThEil
10 KoHBeHIIMH O 3aIIUTE TPaB de-
JIOBEKa M OCHOBHBIX CBOOOI (IIajee
- EBpokonBenmus, KoHBeHIHS)
«CBo0ODa BBIpOKCHHUSI MHCHISI»
SBIISIETCSI  CBOOOAON TIpUIEPKH-
BaThCsl CBOETO MHEHHWS, IMONydarh
A PacTIpOCTPaHATh HHPOPMAITHIO
" uaen 0e3 BMeEIIaTesNbCcTBa opra-
HOB TOCYIapCTBEHHOH BJAacTH H
He3aBUCHMO OT rpanum. CBoboma
BBIPQKCHHUS MHEHUS TPEICTABISIET
c000if OIHy W3 BaKHBIX OCHOB JIe-

MOKPATHYECKOT0 OOIIECTBA U OJTHO
13 0a30BBIX YCIOBHI €ro mporpec-
ca M caMOpeasu3alliil YelIoBeKa.
[Ipenmer crareu 10 KouBenuuu
MPUMEHSIETCS K IMpaBy O CBOOOjE
TBOpYeCcTBa. JTa CBOOOJa HMEeT
WCKJIIOUEHUS, KOTOpBIE, OJIHAKO,
JIOJKHBI YE€TKO TOJIKOBAThCA, U T10-
TPeOHOCTh B TAKUX OTPAaHHUYCHHUSX
JIOJDKHA OBITh yOCIUTENBHO yCTa-
HOBJICHA.

Berynnenne Yikpaunsr B CoBer
EBpomnsl u patudukanus EBpokon-
BEHIIMU TMO3BOJIWIIM TpakKIaHaM

YKpauHsbl 1pu COONIONEHUH OTIpe-
JICJIEHHOM TpOLEeaypbl OCYIIECT-
BIISTH 3a1uTy cBoux mpas B ECITY.
23 ¢espans 2006 ObuT IPUHAT 3a-
KOH YkpauHbel «O BBIOTHEHUN
peleHuii 1 MPUMEHEHUH TPaKTH-
k1 EBporeiickoro cyna no mpasam
YesioBeKa», KOTOPBIN peryaupyer
OTHOILIEHUS, CKJIAJbIBAIOIINECS B
CBsI3M C OO0S3aHHOCTBIO TOCYHIAp-
cTBa BBINONHATH pertenus ECITY
Mo jeiaM TpPoTUB YKpauHbl [1].
OTOT 3aKOH HalpaBlIeH TakXke Ha
yCTpaHeHHe NPUYNH HapyIICHUS
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Vkpaunoit EBpOKOHBEHIIMU U MPO-
TOKOJIOB K HEH.

AKTYaJIbHOCTL ~ TE€MbI  HC-
ciaenoBanus. llens BRIIOTHEHUS
3aKOHA, K COXKQJICHWIO, TIOKa B
YkpauHe HE JOCTUTHYTa - 00 3TOM
CBUJIETEIHLCTBYIOT CIeqyroIne
craructuueckue nanasie. ECITY
y)K€ paccMOTped 3HAYUTEIbHOE
KOJIMYECTBO JIeJ TPOTUB YKpawu-
HBI, B TOM YHCJIE TI0 3allUTe CBO-
00xp1 citoBa. Beero mo cocTosiHUIO
Ha 31.12. 2017 na paccMoTpeHuu
B ECIIY nHaxomunock 56 250 nen
MPOTHB TOCYIapCTB-CTOPOH EBpo-
KOHBEHIIMM (U1 CpaBHEHHS: TIO
cocrosinvio Ha 31.12. 2016 - 79750
nen [2].) U3 aux 7100 mgenm mpotus
rocyaapcTBa YKpanHa, COCTaBIsIeT
12,6 % ot 001Iero KoJu4ecTBa A
(mo cocrostaMio Ha koHer| 2016 -
22,8%). Ha 31.12. 2017 VYxpauna
3aHMMaJja 4YeTBePTOe MECTO CpelH
rocypapctB - wieHoB Cosera EB-
POTIBI TIO KOJTMYECTBY €N, KOTOpPhIE
HaXOJITCS Ha pPAacCMOTPEHHH B
ECIIY [3]. CrouT OTMETHUTE, YTO B
2014- 2016 rr. B YkpauHe 3aHuma-
J1a TIEPBOE MECTO CPE/IH TOCYNapCTB
- yneHoB CoBeta EBporibl 1o Kosu-
YECTBY JIEN, KOTOPbIE HAXOAWUIIHNCH
Ha paccmorpenun B ECITY.

CocTosinue  HcCCJIeI0BAHUS.
Onpenenenre coAep)XaHUs U Xa-
pakTepa mpaBa Ha CBOOOAY CIlOBa
HaIlUTA CBOE OTPa’KEHUE B OOIIeTe-
OpPETHUYECKHUX M MPAKTUIECKUX HC-
cnenoBanusgx Mounkn MakoBen,
Enensr Yedpanosoii u Mpeneymra
Kamuucku. Cpeaum oredyecTBeH-
HBIX FHICCIIEIOBAaTeNel OTHeNbHBIC
acIeKTHl CBOOOIBI CJIOBA U €€ TIPO-
onembl ocBenieHbl A. ITonemniko, H.
Pananosuu, H. Ilerpoma, B Jlyt-
KoBcko, A. Komoamii, A. OmeitHuk
U IpyTHe.

Ienbro u 3aga4veil cTaTbM sB-
JsieTCsl KOMITJIEKCHAs oOIieTeope-
TUYECKas XapaKTePUCTHKA 3aIIHTHI
CcBOOOIBI TROPYECTBA U BBIPAKEHUS
MHEHHS B MIPAKTHKE €BPOTIEHCKOTO
Cy/ia 1o TIpaBaM 4eJlOBeKa.

N3n0:xeHne OCHOBHOIO Ma-
Tepuajga. B 2017 ECIIY 6bu10
npuHaTo 170 pernieHuit mo nenam

poTuB YKpauHsl 2 (87 pemreHuit
Mo CyIIeCTBY >kaino0) [3], u3 HUX
TOJILKO OTHO PEIIEHHUE TI0 3aIUTe
cBoOoap! cioBa (cT. 10 EBpokoH-
BeHnuu). Bcero 3a 2017 ECITY
npuHsan 44 pemenus no ct. 10
€BPOKOHBEHIINH (HambOoIbIee Ko-
JMYECTBO TaKWX PEIICHUH TMPOTHB
Typuuu - 16 u nporus Poccuii-
ckoit Menepanuu - 8) [4]. B Teue-
aue 1959- 2017 rr. ECIIY 65110
NpUHATO 12 pemieHud mo naenam
npotuB Ykpaunsl 1o cr. 10 EB-
poxonBeHuuu u 700 penieHud 1o
ATOH CTaThe B IEJNOM (Cpeau HUX:
281 pewenus nporus Typuuu; 39
peuienuii - npotuB Poccuiickoit
®enepanuu, 37 peuieHU NpoTUB
®panuuu; 35 - mpoTuB ABCTpUH;
31 - mporuB Ilomemm). Kpome
TOTO, MO HEKOTOPHIM TOCYIapCTB
(manpumep, AnOaHum, AHIOPPHI,
Momnaxko) ECITY B teuenue 1959-
2017 rr. He npuHMMan HUKaKOTO
peuienust o cr. 10 EBpoKOHBEH-
i [4].

Cpenn OCHOBHBIX MpoOIeM B
2016-2017 rr., KOTOpBIE TPUBOISAT
K koHcTatauuu ECIIY HapyumeHnit
Vkpaunoit mnonoxeHuit EBpokoH-
BEHINH, €CTh, K COKaJICHHIO, U He-
JIOCTaTKA CyNeOHOH MPaKTUKH IO
cB00O/IE CIT0BA, HE BHIIEISUTUCH Pa-
Hee [2, 44]. Ins cpaBHEHUS: IO CO-
crosiHuto Ha 31.12. 2011 B ECITH
Ha PAacCMOTPEHWH HAaXOIWIOCh
152 800 men mpoTUB rocynapcTB-
cTopoH EBpokoHBeHIHH (TI0 COCTO-
santo Ha 31.12.2010 - 139 650). U3
Hux 10 750 nen nmpotuB YKpauHsbl,
nin 7,0% oT o0miero KoJaudecTna
nen (o coctostHuro Ha korerr 2010
r. - 7,5%). Ilo cpaBHEHUIO C Ipy-
TUMH TOCYIapCTBaMH, IO KOJIHYe-
CTBY el Ha paccMorpenun ECITH
Vkpauna Haxonwiach B 2011 1. Ha
nsatoM mecte nocie Poccun, Typ-
uuu, Uranuu u Pymeiauu. B 2011
r. ECITY 6vmmo paccmorpeno 139
JleJI TIPOTHB YKpauHsI [5].

ITo YkpauHe B 11€J10M TIPUHATO
3HAYUTEIHHO MEHbIee KOoIHde-
ctBo pemennit ECITY o crarbe 10
EBpOKOHBEHITMH 10 CpPaBHEHHIO C
IpyruMu rocygapctBamu. OmHaKo
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HaJ0 y4ecTh, YTO OT/AEIbHBIE TO-
CyZlapcTBa MPea0CTaBHITN BO3MOXK-
HOCTh CBOUM I'pKIaHAM H IPYTHM
obpamarbcs B ECITY 3HaunTEIBEHO
paHbpllle, YeM Hallle TOCYIapCTBO.
Hanuune m0pUHSATBHIX — pelIeHUI
ECIIY npotuB Ykpaussl 1o ctT. 10
EBpoKOHBEHIINM  CBUIETEIHCTBY-
€T O TOM, 4TO Hallle TOCYIapCTBO
JIOJDKHO COBEPIIIEHCTBOBATh MeXa-
HU3MBI OPUAMYECKOTO olecrede-
HUS CBOOOIBI CIIOBA.

Crt. 32 EBpOKOHBEHIMU Mpe/-
YCMOTPEHO, HYTO «IOPUCAUKIIHS
ECIIY pacmpocTpaHsieTcsi Ha Bce
BONPOCHI TOJKOBAaHUS U TIpUMeEHe-
HUs1 EBPOKOHBEHITUH U ITPOTOKOJIOB
k Heit. ECITY moxeT npuHUMarh
JKajo0bl OT JIFOOOTO JUIa, Hempa-
BHUTEIHCTBEHHOW OpraHU3aIH WITH
TPYNITBl  JIUI, KOTOPBIE CYHUTAIOT
ce0s KepTBaMH HapYIICHUS OTHON
u3 Bricokux [loroBapuparomumxcs
CropoH WX TpaB, NMPU3HAHHBIX B
EBpOKOHBEHIIMM WM TIPOTOKOJIAX
Kk Hei»(cT. 34 EBpPOKOHBEHITHN).
Opnnaxko ECITYH moxeT mpuHUMATD
JIEJI0 K PACCMOTPEHHIO TOJIBKO IT0-
clle TOro, Kak ObUIM WCYepraHbl
BCE€ BHYTPEHHHE CpPEICTBa MPaBO-
BOM 3aIUTHL.

B 3akone Ykpaunbl «O BbITOJ-
HEHUHW peNIeHHH W TpPUMEHEHHUH
npaktuku EBponeiickoro cynga mo
IpaBaM dYeJIOBEKa» IPOBO3IVIA-
[IEHO BaXKHYIO TPUHIUI: «CYIIBI
MIPUMEHSIOT TIPH PACCMOTPEHHUH
nenr EBpOKOHBEHIIMIO M MIPAKTHKY
ECITY xak BCTOYHHK TIpaBa» (CT.
17).

CrpaBeyiBO  3aMeTHIIa OBIB-
My YoJIHOMOYEeHHBIM Bepxos-
HoW Panpl YkpauHbl 1Mo mnpaBam
yenoseka B. JlyTkoBckasi, 4To ro-
CYZIapCcTBO JOJDKHO TaK)Ke YUUTHI-
BaTh, YTO INPH BBIHECEHWH peIIle-
HUWA 110 COONIONEHWIO TapaHTHA
EBpoxkonBenniuu ECITY mnbitaercs
TOJIKOBaTh HE OYKBHI, a CKOpee AyX
EBpoxonBennmu [6, ¢. 30].

3HaYNTETHHOE KOJWYECTBO Pe-
mwenuit ECIIY o ct. 10 EBpokon-
BEHIIMH ObLTa MMPUHATA U B 242 me-
JaxX IPOTHB YKpaWHbI, HAITPUMeEP:

- «YKpauHCKas Impecc-rpymnmna
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npotuB Ykpauabsl» ( «Ukrainian
Media Group v. Ukraine») (pere-
e ot 29.03. B 2005 1) [7];

- «JIsamko mpotuB YKpawHBD (
«Lyashko v. Ukraine») (permenue
or 10.08. B 2006 1) [8];

- «T"azera Ykpauna-llentp npo-
B YipamaeD ( «Gazeta Ukraina-
Tsentr v. Ukraine») (permienue ot
15.07. 2010) [9];

- «Pemakuus razersi« IIpaBoe
neno »u IlItekens npotuB Ykpau-
HeD» ( «Editorial Board of Pravoye
Delo and Shtekel v. Ukraine») (pe-
menue ot 05.05. 2011) [10];

- «Ckopasi nmpoTUB YKpauHbI»
(Shvydka v. Ukraine) (pemmenne ot
30.10.2014 r.., OxoHuaTeabHOE pe-
menue ot 30.01. 2015) [11];

- «CuHBKOBA MPOTUB YKPAUHBI»
( «Sinkova v. Ukraine») (pemenue
or 27.02.2018 ) [12];

- «MuxainoBa npoTuB YKpau-
HbD» (Mikhaylova v. Ukraine) (pe-
menue ot 06.03. 2018) [13].

B pesynbrare npaBouHTEpHpE-
tauuiiHon pedrensHoctd ECITY
chopmMynHupoBan psn TPUHIAIIOB
TOJIKOBaHMS MoJ0keHu EBpokoH-
BeHIIMU. OTHOCHUTENTHHO CBOOOIIBI
cioBa 7ty npuHnunsl ECITY kon-
KpeTH3upoBaHbsl B jene «Jlsmiko
npotuB Yikpausbl» ( «Lyashko v.
Ukrainey»), B 2006 1. [8]. Cunra-
€M I1eecoo0pa3HbIM PacCMOTPETh
uX.

ITepBorit  mpunIUn. CBoboma
BBIP@XCHHUS MHEHHS COCTAaBIISIET
oIHY 13 (PyHIAaMEHTAIFHBIX OCHOB
JIEMOKPATHYECKOTO O0IIecTBa H
OJTHO M3 OCHOBHBIX MPEIIOCHUIOK
JUTS €70 Pa3BHUTHSA, a TAKXKe JIIS ca-
MOpean3aii KaXJI0r0 WHINBH-
Jia. YKa3aHHBIN NPUHIMI OTPpakeH
B OCHOBHBIX MEXTyHApPOTHBIX JI0-
KyMEHTax I10 TIpaBaM 4YeJoBeKa.

Bropoit  mpunuun. Ilpecca
WTpaeT CYIIECTBEHHYIO pOJb B
neMokparndeckoMm obmectse. Co-
JIep)KaHWe dTOTO MPHUHIWIA 3a-
KIIFOYaeTCs B TOM, YTO OCHOBHOM
00513aHHOCTBIO TIPECCHI SIBIIACTCS
pacnpocTpaHeHne  HHGOpMAIHH
" UAeH - TakuM 00pa3oM, He IMpo-
TUBOPEYUT ero 00s3aTelbCTBaM H

OTBETCTBEHHOCTH - TI0O BCEM BO-
mpocaM IMyOIMYHOTO WHTepeca, B
YaCTHOCTH TeX, KOTOphIE KacaroT-
Csl BCEX BETBEU rocyqapCTBEHHOMH
BJIACTH, B YACTHOCTH CYJeOHOI .

Hampumep, B pewieHnu no aemiy
«A Diena u O3onuHC ipoTuB Jlart-
Bum» ( «A Diena and Ozolins v.
Latviay) (2007 1.) ECITY obpatwr
BHMMAaHHE Ha TO, YTO U KOMIaHHUsI-
3asiBUTENh KaK HM3/aTellb BEAyIIeH
ra3eTsl, U )KYPHAIUCT BBITOIHSIIH
pOTb «CTpaxka Tca», KOTopas 3a-
KpeIuleHa 3a MPeccoil B AEMOKpa-
THYECKOM 0O0mecTBe. 2JTa pPOIb,
0e3yciIoBHO, TpearnogaraeT oos-
3aHHOCTH TMPHBIEKAaTh BHUMAaHHE
00IIecCTBeHHOCTH K (hakTam BO3-
MOYKHBIX HapyIIEHHH CO CTOPOHBI
MECTHBIX WA TPaBUTEITHCTBEHHBIX
ciyxammx [14].

Tpernitt npunmun. Caoboga
MPECChl  MPENOCTaBIsIET  OOIIIe-
CTBEHHOCTH OJIWH W3 IIy4IINX
CPeICTB BBIICHEHHA U (POpPMHPO-
BaHUS OOIIECTBEHHOTO MHEHHS 10
UIed W MO3ULMUU ITOJUTUYECKUX
JUAEPOB. DTOT NPHUHIHUI chop-
MHPOBaH Ha OCHOBAHWW TOTO, YTO
cBOOO/a TIOMUTUYECKUX JUCKYC-
CUHl SIBISIETCA SIIPOM JI€MOKpaTH-
YEeCKOro OOIecTBa B MOHUMaHHUH
EBpokoHBeHITHH. Conepxanue
9TOTO TIPUHIIUIA 3aKIII0YaeTCs B
TOM, YTO TPAHMIBI JOMYCTUMOM
KPUTHKHU B OTHOIIIEHUH TTOJINTHKOB
3HAYUTEIHHO IINpE, YeM B OTHO-
ImeHnn 9acTHoro nuia. Ero cimosa,
MMOCTYNIKK TINATENFHO KOHTPOJIH-
pYIOTCS OOIIECTBEHHOCTHIO, U OH
K 9TOMY JTOJDKEH OBITh TOTOB. DTOT
MIPUHIUIT TaKXe HIMPOKO TpPUMe-
usiercs ECIIY npu paccmorpeHun
JIeJT, YYaCTHUKAMUA KOTOPBIX SIBIISI-
FOTCS TIOJTUTHKH.

Tak, B peweHun mo aemy «A
Diena u O301uHC 11poTHB JlaTBum»
( «A Diena and Ozolins v. Latviay)
(2007 r.) ECITY or™eTui1, 9TO CTa-
U ocBemany 1. C. xaKk my0Onmd-
Hoe muno. B cBsa3u ¢ stum, ECITH
yKazajl, 9TO TPaHUIlbl JOMyCTUMON
KPUTHKH B TAKOM CITy4ae SBISIOTCS
0ojiee MIMPOKUMH, YeM €CIIH OHa
KacaeTcs yacTHoOro juta [14].
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B pewennn no neny «Mawmep
npotuB @panmuu» («Mamere V.
France») (07.11.2006 r..) ECIIY
OTMETHII, YTO JINIA, YYaCTBYIOIIHE
B IyOJMYHBIX Je0arax 1mo cpaBHe-
HUIO C JielaMy O0IIero 3Ha4eHus,
MMEIOT TIPaBo Ha Oosiee Oe3ymepik-
HbIE (OTIPEIETICHHON CTETICHH ) BBI-
cka3wiBaHms [15].

YeTBepThlit npuHIMI. [ paHuiibl
MpUeMJIEeMON KPUTHKH TIPU OIIpe-
JIEJIEHHBIX 00CTOATEIHCTBAX MOTYT
OBITH MIHPE TIO TOCYAAPCTBEHHBIX
CITy’)KaIlluX, BBITOIHSIONINX CBOU
MTOJTHOMOYHS, YeM B OTHOIICHHUH
4yacTHBIX Jall. Hampumep, B pe-
mieHuu 1o aeny «PailumHOB mpo-
tiB bonrapum» ( «Raichinov v.
Bolgaria») (20.04. 2006) ECIIY
HAIllOMHHWJI, 9TO OObEM KPHUTHKH,
KOoTOpasi MO)KeT OBITh HampasJe-
Ha TPOTHB JOJDKHOCTHOTO JIHIIA,
SIBIISIETCS. XOTSI U HE SBJsieTCs 0e3-
TPaHWYHBIM, OTHAKO 3HAYUTEIHHO
Ivpe, YeM B OTHOIIIEHUH YaCTHOTO
mara [16].

CormtacHo 3akoHy  YKpauHbI
«O06 wHpOpPMAIUK»  CYOBEKTHI
BJIACTHBIX TMOJHOMOYHHA KaK WCT-
IIBI TI0 JIeNIaM O 3aIIUTe YECTH, J10-
CTOWHCTBA W JEIIOBOW DPEIyTaluu
MOTYT TpeboBaTh B CyIeOHOM ITO-
PSAKE TOJBKO OIPOBEPIKEHUS He-
JIOCTOBEepHOI MH(pOpMammm o cede
¥ HE UMEIOT ITpaBa TpebOoBaTh BO3-
MEIIeHNs MOPAIBHOTO (HEMMYIIe-
cTBeHHOTO) Bpena (4. 2 ct. 31). Ilo
HalleMy MHEHUIO, B 3aKOHE YKpau-
HBI «O0 nHbDOpPMaHI» HEOOXOIH-
MO TIPOBO3TIIACUTH TPABO KaXK[OTO
KPUTHKOBATh TOCYIapCTBO M TOCY-
JTApCTBEHHBIE OPTaHbI BIACTH.

[TaTeiit mpunuun. Hago yerko
pasnuyarh YTBEpXKACHUS O (ak-
Tax W OIICHOYHBIE CYXIeHHUs. M.
MakoBeil OTMEUaeT, YTO OI[CHOY-
HBIE CYX/ICHHUS, B YaCTHOCTH, Ka-
caroIruecs IMOJINTHIECKON chephl,
HAXOJATCs ToA 0co00i 3amuTon
B ECIIY - 510 mpeamnockuika mito-
panm3Ma B3TISA0B, OY€Hb BAYKHOTO
JUTSL IEMOKPAaTHIECKOTO OOIecTBa
[17, c. 466].

Hampumep, B pewrenuu no aeiy
«Albert-Engelmann-Gesellschafft
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MBH» mnpotumB ABcTpuu  »(«
Albert-Engelmann-Gesellschafft
MBH v. Austria ») (B8 2006 r..)
ECIIY mocraHoBWI, 4TO TpaBAu-
BOCTh OIICHOUYHBIX CYXACHHUU J10-
Ka3aTh HEBO3MOXKHO [18]. OmgHako
JlaXKe €CITM yTBEepPXKIEHUS OBbLIH
OIICHOYHBIMU CYXXJIEHUSIMH, BCE
paBHO HaJ0 WPOAHAIN3UPOBATH,
OCHOBBIBAIOTCS OHH Ha J[OCTATOY-
HBIX (haKTax.

CTOHUT OTMETHTH, YTO B 3aKOHO-
JIaTeITLCTBE U BUHTEPIIPETAIIMOHHO-
MPaBOBBIX aKTaX YKpawHbl OTpa-
YKeH TIPHUHITUTI, COTJIACHO KOTOPOMY
HAJI0 YETKO pa3iuyarb YTBEpKie-
HUS 0 (aKTax W OIEHOYHBIE CYXK-
JIEHUs] TIPU PaCCMOTPEHUH CIOp-
Hbix BompocoB. B I'K VYkpaunsi
yKa3zaHO, 4TO «(U3HYECKOe JIHIIO,
JTUYHbIE HEUMYIIIECTBEHHBIE TTPaBa
KOTOpPOTO HapYIIEHBI B PE3yNbTaTe
pactpocTpaHeHus O HeM W (WJIH)
YJICHOB €T0 CEMbH HEJJ0CTOBEPHOM
nH(pOpMAINH, UMEET TIPaBO Ha OT-
BET, a TaKKe Ha OIPOBEpPKEHHE
aToi mHpopMarum» (4. 1 cT. 277 )
[19].

B 3akone VYkpawmabsl «O0 WH-
(opmanm» MMPOBO3IIIANIEHO BaX-
HYIO TIPUHIIUI: «HUKTO HE MOXET
OBITH TIPUBJIEYEH K OTBETCTBEHHO-
CTH 32 BBICKa3bIBAaHUE OIEHOYHBIX
cyxnaenni» (4. 1 ct. 30). Bu. 2 ct.
30 ykazaHHOro 3akoHa YKpauHbI
OYEPUYCHHBI TMOHATHE OIEHOY-
HBIX CYXXICHHHA - MMM Ha3bIBAIOT
BBICKa3bIBaHUA (32 HMCKITIOYEHHEM
KIIEBETHI), KOTOpPbIE HE COAEepIKaT
(haKTUYECKNX MaHHBIX, KPHUTHKA,
oneHka JeicTBUid. OLEHOYHBIMU
CYXJICHUSMH MOTYT TaKke OBITh
BBICKa3bIBAHMUS, KOTOPBIE HE MOTYT
OBITh MICTOJTKOBAHBI KaK COZIepKa-
mpe (akTU4ecKue NaHHbIe, YUH-
TBIBasi XapakTep HCIIOIb30BaAHMUS
SI3BIKOBO-CTHIIUCTHYECKUX CPEIICTB
- THIEepOOJ, AIETOPHA, CATHPHL.
KoHcratnpoBaHo, 4TO OIIEHOYHBIC
CYXJICHUSI HE TIOJIeKAT OMpPOBEp-
KEHHIO M JIOKa3bIBAHUIO WX TPaB-
nuBoctH [20].

Kpome Toro, B 3akoHe YKkpauHbl
«O0 wHpOpMAIUN) 3aKPEIIICHO
CIeayrolee MONIOKEHHE: 10 CyOh-

€KTUBHOMY MHEHHIO, BHICKA3aHHO-
My JIMIIOM B TPYyOOH, YHHU3HUTEIb-
HOM WM HENpWIHYHOH (opme,
YVHIDKAIOIMIEH JTOCTOWHCTBO, YECTh
WJIH JITIOBYIO PEITyTAIHIO, HAa HETO
MOXeT OBITh BO3JIOXKEHa O0s3aH-
HOCTh BO3MECTHTh NMPUYMHEHHBIN
MOpanbHEIH Bpen (4. 2 cT. 30).

Komexkcom Ykpawubel 00 amMmu-
HUCTPATHBHBIX MIPaBOHAPYIIEHUIX
(1984.) IlpemycmoTpeHa aaMUHH-
CTpaTUBHAs OTBETCTBEHHOCTH 3a
pactpocTpaHeHHe JIOKHBIX CIIy-
XOB, KOTOPBIE MOT'YT BHI3BaTh [TaHU-
Ky CpeIy HaceleHHUs WA HapyIle-
HUE OOIIECTBEHHOTO TOpsIKa (CT.
173-1). 3akoHOAATETLCTBO YKpaH-
HBI HE COJIEPIKUT TIOHATHUS «CITYX»,
KOTOPOE MOXKET I0-pa3HOMY TOJ-
koBatbcs. [lo HamieMy MHEHHIO,
JIOCTaTOYHBIM  SIBIIIETCSl  TIpEy-
cMmotrpenHass YK YkpauHbl OTBeET-
CTBEHHOCTH 3a 3aBEJIOMO JI0KHOE
coobmieHne 00 yrpose Ge3omacHo-
CTH TpaXIaH, YHHYTOKEHUS WIN
MTOBPEIKICHUS 00BEKTOB COOCTBEH-
HOCTH (CT. 259).

[Iecroit npunmun. Bug u crpo-
TOCTh HaKa3aHUS TAKXKE SBISTFOTCS
(hakTopamu, KOTOPbIE HEOOXOIMMO
YUHATHIBATH TIPH OLEHKE MPOIOp-
[IMOHAJILHOCTH  BMeEIIAaTeIhCTBA
B TIPaBO Ha CBOOOMY BBIPAKECHUS.
Hccnenosarens B. Tlukept orme-
YaeT, YTO YTOJOBHBIN IPHUTOBOP
3a guddaManuio OYEBHIHO BMe-
IIaTebCTBOM B CBOOOAY CIIOBA,
HECMOTPS Ha TO, YTO OH, KOHEYHO,
CITY)KHT 3allUTHl PermyTalud WA
npaB apyrux aui [21]. YkazaHHBINA
MIPUHIUI OTPaKEH B CIEAYIOITUX
pemenusix ECITY.

[IpaBoBas nearenbHocTs ECITU
10 3aIuTe CBOOOABI CJIOBa M, Ha-
KOHEIl, OTHOCHUTEJIHLHO JPYTUX TIPaB
CyOBEKTOB HMMEET CyIIeCTBEHHOE
BJIMSIHME Ha TIPABOBYIO CHCTEMY
VYkpaunbl. Kak yxe oTMeuanocsh,
CylIbl TIpU PAaCCMOTPEHHH el
JTIOJDKHBI TIPUMEHSTh EBpOKOHBEH-
uuto u npaktuky ECITY kak wuc-
TOYHHUK TipaBa. lloNOKUTENbHBIM
ABIISIETCS TOT (DaKT, YTO TEepBOE
npuMeHeHne EBpOKOHBeHIMH B
YkpanHe ObII0 MMEHHO 10 cT. 10
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(cBOOOMA BBEIpAYKEHUS), U TIEPBBHIM
Cyabeil, KOTOpbIA NPUMEHUJI CTa-
Tht0, Ob1T B.ITamutok. B 2000r. Cy-
neOHast KOJJIETHS 110 TPAKIAHCKIM
nenaM HuxomaeBckoro 061acTHOTO
cyna rmepBasi 1 eTMHCTBEHHAs Ha TO
BpeMs B YKpawHEe MPUMEHUIIA I10-
noxxkenus ct. 10 EBpokoHBEHIIMU U
pemienue ECITY «JIunrenc npotus
Asctpum» (1986T.). OTO TOITBEPIK-
JTaeTCsl 3aKIIFOYEHUEM MOHHUTOPHUH-
roporo komutera Coseta EBporibl.
ITocne 3Toro aneyIsIUUOHHBIN Cy/
HukonaeBckoit obmactu 1o co-
BMECTHOMY TMIpOeKTy MuHHcTep-
ctBa toctuiuu Ykpaunsl 1 OBCE
B 2001 r.. Ctan «3KcrepuMeHTalb-
HBIM» CYJIOM TIO HCIOJh30BAHUIO
nojaoxeHui EBpOKOHBEHLIMH B
YKPamHCKOW CyAeOHOW TpaKTHKe.
CrouT TakXKe OTMETUTH, Y4TO TOJI0-
JKUTENTbHAs IPAKTHUKA arleIUISIIIHOH-
HOTO cyna HuxomaeBckoit obmacTu
ynomuHanack ECITY B pemieHusix
[0 TaKUM JejaM: «YKpamHCKas
IIpecc-I'pynna» npoTtuB YKpauHbl
»(2005 1..) U« Ednumenko mpoTuB
Ykpauss »(2006 1.) [22]. [Tonoxwu-
TENBHBIM SIBIISIETCS TOT (DaKT, UTO
BIIOCJIEJCTBUH W JApPyTHUe€ HAINO-
HaJbHBIE CYJIBI TIPH PACCMOTPEHHUH
JIEJT TIO 3aIUTe CBOOOIBI CIIOBA I10-
CTETICHHO Hadajll NPUMEHSTH CT.
10 EBpOKOHBEHIIMM U MPAKTUKY
ECIIY.

BouiBoabl. Takum  0o0pazom,
npaBoBas jearenbHocTs ECITY no
3alIATe CBOOOABI CJIOBA M, HAaKO-
HEIll, OTHOCUTENIFHO IPYTUX MpaB
CyOBEKTOB HMEET CYIIEeCTBEHHOE
BIUSHUE Ha TPABOBYIO CHCTEMY
VYkpaunbl. Kak yxe oTmeyanocsh,
CyIbl TIpH PacCMOTPEHHH el
JIOJDKHBI TIPUMEHSTh EBpOKOHBEH-
uuo u npaktuky ECIIY kak wuc-
TOYHHUK TpaBa. lloIOKUTENbHBIM
ABISIETCSL TOT (DaKT, 4TO TEpBOE
IpUMEHeHNne EBpPOKOHBEHINH B
YkpanHe ObLIO MMEHHO 10 cT. 10
(cBOOOMa BBIpAKEHUS), U TIEPBBHIM
CyAbeil, KOTOpbIA NPHUMEHMJI CTa-
Tht0, Ob1T B.ITamutok. B 2000r. Cy-
neOHast KOJJIETHS 110 TPAKIAHCKIM
nenaM HuxomaeBckoro 061acTHOTO
Cyna repBasi 1 eITMHCTBEHHAs Ha TO
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BpeMs B YKpaWHE MPUMEHWIIA I10-
noxenus cr. 10 EBpokoHBeHIIUM U
pewenne ECITY «JIunrenc npotus
ABctpum» (1986T.). OTO TOITBEPIK-
JaeTcst 3aKIIF0YeHUEM MOHHUTOPHUH-
roporo komutera Coseta EBporibl.
[Tocne 3Toro aneyIsIUUOHHBIN Cy/
HukonaeBckoit obmactu 1o co-
BMECTHOMY TMpoeKkTy MuHucrep-
ctBa toctuiuu Ykpaunol 1 OBCE
B 2001 1. Cran «3KcrepuMeHTab-
HBIM» CYJOM TIO HWCIOJBH30BAHHUIO
nojaokeHui EBpOKOHBEHLIMH B
YKpPamHCKON CyneOHOH TpaKTHKe.
CrouT TakXKe OTMETUTh, YTO MOJIO0-
JKUTEIbHAs PAKTHUKA arleIUISIIHOH-
HoTO cyna HuxomaeBckoit obmactu
ynomuHainack ECITY B pemeHusix
[0 TaKuUM JejaM: «YKpamHCKas
[Ipecc-I'pynna» npoTtuB YKpauHbl
»(2005 1..) U« EduMeHnko mpoTuB
Ykpauusl »(2006 1.) [64]. [Tonoxwu-
TENBHBIM SBIISETCS TOT (DaKT, UTO
BIIOCJIEJICTBUM W JAPYTHE HAINO-
HaJbHBIE CYJIBI IPU PACCMOTPEHHUH
JIeJT TIO 3aIUTe CBOOOIBI CIIOBA I10-
CTETICHHO Hadajlll NPUMEHSTH CT.
10 EBpOKOHBEHIIMM W IPAKTUKY
ECIIY.

[TomoXUTENPHBIM ~ TIPABOBBIM
SIBIICHUEM SIBIIIETCSI, HECOMHEHHO,
TO, 9TO YKpawHa JeKPUMUHAIH3H-
poBalia 4acTh JIeSTHUH, CBSI3aHHBIX
CO CBOOOION BBIPAKCHUS MHCHHIA,
o xoropsie 10 2001 r.. Hactynana
YTOJIOBHAsi OTBETCTBEHHOCTh. Ta-
Kas MpakTHKa YKpanHa TaKxke COo-
orercTByeT nozunuu ECITY.
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OCOBEHHOCTHU HPUMEHEHUA «IIPUHIIUITA
MOJIYAJINBOI'O COITIACUSA» TTPU
PEAJIM3ALIMU I'PAXKITAHAMHU YKPANHBI
ITPABA HA BECIIVIATHOE ITOJTYYEHHUE
SEMEJIBHOI'O YYACTKA

Ammna CUPA
acnMpaHT Kadeapsl aAIMUHUCTPATUBHOTO M (PUHAHCOBOTO MPaBa
HanmonansHoro ynusepcutera OMopecypcoB U MPUPOAONOIb30BaHUs
YkpauHbl

B nanHO# cTaThe MpencTaBICHO HCCISIOBaHIE TPOOIEMHBIX U aKTYaIbHBIX
BOTIPOCOB peaH3alliy IpaXkTaHaMi YKpanHbI IpaBa Ha OeCIUTaTHYIO Miepeaaqy
3eMEeNIbHBIX YYaCTKOB B UX YaCTHYIO COOCTBEHHOCTH M3 3eMeJb roCyIapCTBEH-
HOW MJIM KOMMYHAJIbHOW COOCTBEHHOCTH C NMPUMEHEHHEM MPHHINIA «MOJI4a-
nuBOrO cormacusi». IlpenycMOTpeHbl JajbHEHIINE MEePCHEKTUBBI MOTYUYEHUS
rpaKIaHaMH IOPUINYSCKOTO JOKYMEHTA IS OATBEPKACHUS IIpaBa COOCTBEH-
HOCTH Ha 3eMJTI0. B mccienoBanny paccMaTpuBalOTCs PAa3InYMs B CYIIECTBYIO-
IIMX 3aKOHOMATENBHBIX aKTaX, KOTOPbIE MOTYT CTaTh MPEMATCTBHEM IS pea-
JU3alUHU TpakJaHaMH TIpaBa Ha OeCIIaTHYIO IPUBATH3AIIMIO 3eMJTH Ha OCHOBE
MPUHIHIA «MOJTYAIMBOTO COIJIACHSD) CO CCHUIKOW Ha Cy/IeOHYIO0 MPAKTUKY, CIIO-
JKUBILYIOCS B TAKUX OTHOLIEHUAX. [Ipe/sio’KeHbl BO3MOXKHBIE TEHIEHIIUN AaJlb-
HEHIINX N3MEHEHUH JeHCTBYIOIIETr0 3aKOHOAATEBCTBA B 3TOU c(epe ¢ HeIbIo
YCTpaHEHHUSI HECOOTBETCTBUI, OOHAPYKCHHBIX B HOPMATHBHBIX aKTaX.

Kniouesvie cnosa: npaso coocmseennocmu Ha 3emiro, becniamuas nepeoa-
4a 3eMebHbIX YUACMKO8, paspeuleHie Ha pa3spabomyy npoeKma 3emieycmpou-
CMBd, NPUHYUN «MOTYATUBO2O CONACUSY, 20CYOAPCEEHHAS. PeSUCMPAYUsl 3¢-
MenbHO2O0 yuacmka.

SPECIFICS OF APPLICATION «PRINCIPLE
OF SILENT AGREEMENT» WHEN UKRAINIAN CITIZENS
REALIZE THE RIGHT TO FREE OBTAINING A LAND PLOT

Alina SIRA
Postgraduate Student of the Department of Administrative and Financial Law
of
National University of Life and Environmental Sciences of Ukraine

This article presents the investigation of problematic and urgent issues of
implementation by Ukrainian citizens of the right to the free transfer of land
plots into their private ownership from the lands of state or communal property
with the application of the principle of “tacit consent”. Further prospects of
obtaining by the citizens of a legal document for the confirmation of their land
ownership are provided. The study examines differences in existing legislative
acts which can become an obstacle for the citizens to realize the right to free
land privatization on the basis of the principle of “tacit consent”, with reference
to the judicial practice that has emerged in such relations. Possible tendencies
of further changes in the current legislation in this sphere are offered in order to
eliminate the discrepancies found in normative acts.

Keywords: land ownership, free transfer of land plots, authorization for the
development of a land management project, the principle of “tacit consent”,
state registration of a land plot.
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o CARACTERISTICILE APLICARII PRINCIPIULUI
«CONSIMTAMANTUL TACIT» PENTRU CETATENII UCRAINEI IN PRIVATIZAREA TERENURILOR

Acest articol prezinta un studiu al problemelor relevante ale exercitarii de catre cetatenii Ucrainei a dreptului la transferul
gratuit de terenuri 1n proprietatea lor privata din proprietatea statului sau comunala, folosind principiul ,,consimtdmantului
tacit”. Exista perspective suplimentare pentru cetdteni de a obtine un document legal pentru a confirma dreptul de proprie-

tate asupra terenurilor.

Studiul examineaza diferentele legilor existente, care pot deveni un obstacol pentru cetateni sa exercite dreptul la priva-
tizarea libera a terenurilor pe baza principiului ,,consimtamantului tacit” cu referire la practica judiciara in astfel de relatii.
Eventualele tendinte ale modificarilor ulterioare ale legislatiei actuale in acest domeniu sunt propuse cu scopul de a
elimina neconcordantele constatate in actele de reglementare.
Cuvinte-cheie: proprietate asupra terenului, transfer gratuit de terenuri, permisiunea de a dezvolta un proiect de gesti-

» oA

onare a terenurilor, principiul ,, consimtamantului tacit”, inregistrarea de stat a unui teren.

OCTAaHOBKa  Mpo0JieMbl.

3emst 111 YKpanuHbl BCET-
na ObuTa M OCTaeTCsl OJJHOM n3 Be-
JINYaWIlIUX LEHHOCTEH, rapaHTuei
€€ 3KOHOMHYECKOTO OJIarononyyduns
u OmarococtostHusi. OHa siBIsieTCS
00BEKTOM KOHIICHTPALUU pa3jiny-
HBIX O6HICCTBGHHI)IX HUHTCPECOB.
OCc00CHHO 1IEHHBIMU M TIPUBIICKA-
TCJIIbHBIMU ABJIAIOTCA 3C€MCEJIbHBIC
YYaCTKH CEJbCKOXO35IHCTBEHHOTO
HasHaueHus. Ha ceropssmHui
JIeHb B YKpauHE BCE €IlIe JIeHCTBY-
eT Moparopuili Ha cBOOOJHOE pac-
MOpsDKEHHE YKa3aHHBIMH KaTero-
pusaAMHU 3€MCJIBHBIX YYaCTKOB. OI[-
Hako, MexXayHapOaHbI BAIFOTHBIN
¢doHJ yxe He BepBbIe TpeOyeT OT
YKpanHbI OTKPBITh PBIHOK 3€MJIU U
pa3pemunTh IpoJIaxky 3eMeib Cellb-
CKOXO3MCTBEHHOTO Ha3HAY€HHS.
CoOTBETCTBYIOUINI 3aKOHOIIPOEKT
ceifuac MPOXOAHUT OOCYKICHUE B
creHax BepxoBHoll Panbl Ykpau-
HBI.

AKTyaJIbBHOCTh TeMBbI HCCJIe-
aoBanms. Mtak, B JOCTaTOYHO KO-
POTKUX TICPCIEKTUBAX OTKPBITUA
CBOOO/IHOTO pBIHKA 3€MJIH, BOTIPO-
CBI peajH3aliy rpakjaHaMH CBOe-
ro mpasa Ha OecruiaTHOE IMOJyue-
HUC 3CMCJIbHBIX Y4YaCTKOB, B TOM
YUCJIE U CEJIbCKOXO3SIICTBEHHOTO
HazHaueHUs, U3 3eMellb rocynap-
CTBEHHOH M KOMMYHAJIBHOW CO0-
CTBCHHOCTH, ABJIACTCA OYCHb aK-
TyasbHbIM. [lo3TOMY peanuzanus
yKa3aHHOTO IpaBa ¢ IpUMEHEHHEM
MPUHIHNE «MOJIYAJIMBOTO COTJIa-
cusi» TpeOyeT eTambHOTO aHan3a
1 MCCIIEIOBaHMSL.

Cocrtosinue
IIpoananusupoBan

HCCJICeaA0BaHUA.
uccicaoBna-

HUSI, KOTOpbIE OBUIM TNPOBEACHBI
B cepe 3eMenbHBIX OTHOIICHUH,
MOYKHO YTBEpKAaTh, YTO BHUMa-
HUE MPOLENYpEe MOTyUYEHUs Tpax-
JaHaMH paBa COOCTBEHHOCTH Ha
3eMeIbHbIE YUACTKH, B YACTHOCTH,
Ha OCHOBaHWM OecIIaTHOW mepe-
Jla4vl U3 3eMeJb TOCY/IapCTBEHHOM
U KOMMYHAJIBbHOW COOCTBEHHOCTHU
[0 IPUHIUITY MOJYAIUBOIO CO-
acus» He ynensuocs. Mcceneno-
BaHUS 10 MPHUMEHEHUIO «IIPHUH-
UIa MOJIMAJIMBOTO COIJIacUs» B
chepe 3eMEIBbHBIX OTHOLICHHUH
MIPOBOAMJIMCH TOJIBKO O BO30OHOB-
JIEHUM JIOTOBOPA apeH]Ibl 3eMElb-
HOTO y4JacTka. B gactHOCTH, Takoe
HCCIieIoBaHUEe OBUIO MPOBEACHO
B paMKax Hay4Hoil crtarbu II. b.
Kpyk «O npumeHeHnn «IpuHIHTIA
MOJTYAJIUBOTO COTJIACHUS» NP BO3-
OOHOBJICHUH JIOTOBOpA apeH[Ibl 3e-
MeNpHOTrO yuactka» [1, c. 95].
Ilennio 1 3agaveii cTaTbM sB-
JSIeTCs.  MCCIIeIoBaHue TpoOIieM-
HBIX U aKTyaJbHBIX BOIIPOCOB pea-
JMU3alUN  TPaXKAAaHAMU YKpPauHBI
npaBa Ha OecryIaTHOE MMOTYYCHHUE B
YaCTHYI0 COOCTBEHHOCTH 3€MEJIb-
HBIX YYacTKOB H3 3€MENlb TOCy-
JApPCTBEHHON WJIM KOMMYHAJIbHOM
COOCTBEHHOCTH C TIPUMEHEHHEM
MPHUHLIMIIA «MOJIYAJIUBOIO CoIvia-
CHUs» M JIalbHENIINE MePCIEKTUBBI
MOJTyYeHUs] TpakJaHaMH IpaBOy-
CTaHABJIMBAIOIIETO JOKYMEHTa B
MOATBEP>KACHUE TpaBa COOCTBEH-
HOCTH Ha 3€MEJIbHBIN y4acTOK.
H3znoxeHnne OCHOBHOIO Ma-
Teprana. CTOUT OTMETUTH, YTO B
X0Jie uccieJ0BaHusl Oy/1yT IpoaHa-
JIU3UPOBAHBl Pa3iInyus B 3aKOHO-
JlaTebHBIX AKTaX, KOTOpBIE CyIIIe-

CTBYIOT Ha CETONHSIIHUA JeHb U
MOTYT CTaTh MPENSATCTBUEM JIs
peanu3anuy TpakJaHAMH IpaBa
Ha OCCIUIaTHYI TPUBATU3AIIUIO
3eMENIbHOTO y4acTKa HMMEHHO IO
NPUHIUIY «MOJIYAJIUBOTO COIIa-
CUSD» CO CCBUIKOW Ha CYIeOHYIO
MPaKTUKY, BOZHUKIIIYIO B TAKUX OT-
HOILICHUSX.

[IpaBo COOCTBEHHOCTH Ha 3eM-
JII0 KOKJIOMY TPaXJIaHUHY YKpau-
Hbl TapaHTHPOBAHO cTaTheil 14
Koncrutynun VYkpaunsl [2]. Ot0
MpaBo rpakIaHe peaJu3yroT B IIPO-
necce OeCIUIaTHOM TpUBATH3AINU
3emiun. Cratbeil 81 3eMenbHOTO
KoJiekca YKpauHbl [3] mpemycMmo-
TPEHO, YTO peaau3alus KOHCTH-
TYIIMOHHOTO TIpaBa Ha MpHOOpe-
TEHUE B YaCTHYK COOCTBEHHOCTH
3€MEJIbHOTO Y4YacTKa OCYIIECTBIIS-
€TCS B YaCTHOCTH, Ha OCHOBAaHHUU
OecIiaTHOW Tiepefayn M3 3eMellb
TrOCYJapCTBEHHOM U KOMMYHAaJlb-
HOM COOCTBEHHOCTH.

Hopmamu 3emenbHOro Komek-
ca YKpauHbl PErIAMEHTUPOBAHO
IOCJICAOBAaTEALHOCTh  JICHMCTBUI
rpaKIaH, KOTOPbIC HAaMpaBiICHbBI
Ha IIOJlyYeHHWE B YACTHYK COO-
CTBEHHOCTbH 3€MEJIbHBIX YYaCTKOB
B Tporiecce OecrutaTHOW MpUBaTH-
3alMM 3E€MJIM U COOTBETCTBEHHO
JIEUCTBUN, KOTOpBIE MOJKEH CO-
BEPIIUTh COOTBETCTBYIOIIUNA Op-
raH HMCIIOJHUTEIIFHON BIIACTH WU
OpraH MECTHOTO CaMOYIpPaBJICHUs
Ha 00ecCIIeUYeHNe pean3aluy TaKo-
rO IIpaBa rpakJIaH.

OnHako, B LENSX COBEPILCH-
CTBOBaHUSI U YMPOILCHUS MPOILIe-
JIlypbl OTBOJA 3EMEJBHBIX YYacT-
KOB Tpa)xkJaHaM KakK B YacTHYIO
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COOCTBEHHOCTh TaK W B apeHpy,
3aKOHO/IATeNIbHBIM OpPTraHOM OBLI
NpUHAT 3aKkoH YkpauHbl «O BHe-
CEHUM W3MEHEHHH B HEKOTOpHIC
3aKOHO/IaTeNIbHBIE aKThl YKpPaWHBI
OTHOCHUTENIFHO COBEPIIIEHCTBOBA-
HUSl TIPOLIEAYPHI OTBOAA 3E€MElb-
HbIX yuacTkoB» Ne 366-VII ot 2
utonst 2013 [4].

VYka3zaHHBIM HOPMATUBHBINA aKT
(haKTUYEeCKH BIIEPBBIE BHEIPSET
MeXaHU3M IPUMEHEHHsI K OTHOIIIe-
HUSM, CBSI3aHHBIM C O€eCIIaTHOW
MPUBATH3AINEH 3eMEeTbHBIX ydacT-
KOB «IIPUHIIAITA MOJTYAIHBOTO CO-
TIACHsI.

Ha 3akonoparenbHOM YpOBHE,
oTIpeieNIeHHe MTPUHIINATIA MOTIaIH-
BOTO COTJIACHS COIEPIKUTCS B 3aKO-
He Ykpaunbl «O pa3peimTesbHOM
crucrteMe B cepe XO3IMCTBEHHOU
IeATeILHOCTH» [5] m mpemmoiara-
€T, 9YTO ATOT IIPHUHIIUII, COTIIACHO KO-
TOPOMY CYOBEKT XO3SHCTBOBAHUS
MpHOOpEeTaeT MpaBO Ha OCYIIECT-
BJIGHHE OIpPEJEIEHHBIX JEHCTBUM
OTHOCHUTENIFHO  OCYIIECTBICHHUS
XO3SIICTBEHHOM JESATENBHOCTH WU
BHUJIOB XO3SIUCTBEHHOM JESTEINb-
HOCTH 0€3 TOIy4YeHHS COOTBET-
CTBYIOIIIETO JIOKyMEHTAa pPa3periu-
TEJIBHOTO XapakTepa, MPH yCIOBUH
ecin CyOBhEeKTOM XO3SWCTBOBAHUS
WA YIOJTHOMOYEHHBIM MM JIUIIOM
MIPEJCTABICHBl B YCTAHOBJICHHOM
TOPSZIKE 3asBIICHUE W JIOKYMEHTHI
B TOJIHOM 00BeMe, HO B YCTaHOB-
JICHHBIH 3aKOHOM CPOK JOKYMEHT
Pa3pemuTeNbHOTO XapaKkTepa WiTH
pemreHue 00 OTKa3e B €ro BhIFade
He BBIJJaH WJIM HE HaIpaBJICH.

[Ipu 3TOM, TOKYyMEHTOM pa3pe-
MIUTEIHHOTO XapakTepa SBISeTCS
paspemieHue, 3aKIIOYeHUe, perle-
HUE, COINIaCOBaHHWE, CBUJETEIb-
CTBO, JIPYTOil IOKYMEHT B DIIEK-
TPOHHOM BHJIE (3aITMCh O HAIHYUH
paspemieHus, 3aKIIO4YeHus, pere-
HUS, COINIACOBAHHSA, CBUJETEIb-
CTBa, MHOTO JIOKyMeHTa B EnnHoM
TOCYIapCTBEHHOM peecTpe IopH-
JMUYEeCKUX JINM, (PU3UIECKHUX IJIUII-
MpeanprHUMAaTeIe 1 00IeCTBeH-
HBIX (OPMHUPOBAHMIA), KOTOPBIH
pa3pemnmMTeNbHbI  opraH  00s3aH

BBIJIaTh CyOBEKTY XO3HCTBOBAHUS
B Cllydae TIPEAOCTaBICHUS €My
MpaBa Ha OCYIIECTBICHNE ONpee-
JIEHHBIX JEHCTBUH OTHOCUTEIBHO
OCYILECTBJIECHUSI  XO31MCTBEHHOU
JIESITEeIbHOCTH WJIH BUIOB XO3SH-
CTBEHHOW JNIEATENBHOCTH, W/WIN
0e3 HaIM4us KOTOPOTO CyOBEKT
XO3AWCTBOBAHHUS HE MOXET TIpo-
JTOJDKATh OTIpeeNICHHbBIE EHCTBHS
OTHOCHUTENIFHO  OCYIIECTBICHUS
XO3SIICTBEHHOU JESATENBHOCTU UIIH
BHJIOB XO35IMCTBEHHOH JIEATEIbHO-
CTH.

W xotst oTHOMmEHHs 10 0€3B03-
ME3THOMY TOJyYeHHIO B YACTHYIO
COOCTBEHHOCTH 3€MEJILHOTO y4acT-
Ka TpaKJaHaMH HE OTHOCHUTCS K
XO3STUCTBEHHOM JIeSITETLHOCTH,
OJTHAKO OTIpENeIeHNEe «IIPUHIIHIIA
MOJTYaITUBOTO COTIIACHSD) TIOAXOAHT
M K pacCMaTpuBaeMbIM OTHOIIICHH-
SIM, TIOCKOJIBKY 9TO CBSI3aHO C TIO-
Jy4eHWeM JIOKyMEHTa pa3peliu-
TEIBHOTO XapaKTepa.

Tak, cormacHo craree 116 3e-
MEJTFHOTO KOAEKca YKpauHbI [3],
TpaXJaHe W IOPHINYECKUE JIHIa
MPUOOPETAIOT IpaBO COOCTBEH-
HOCTH W TIpaBa TOJb30BAHHUA 3€-
MEJBHBIMH YYacTKaM{ W3 3eMellb
TOCYIapCTBEHHOH WM  KOMMY-
HaJbHOM COOCTBEHHOCTH IO pe-
IICHUI0 OPTaHOB HUCIIOTHUTEIHHON
BJACTH WM OPraHOB MECTHOTO
CaMOyTIpaBJIEHUsI B TIpefenax MX
MTOJTHOMOY U, OTIpe/IeTICHHBIX
stiM Kozekcom myteM mepemadn
3eMEeNbHBIX Y4acTKOB B COOCTBEH-
HOCTh WJIM TIPEIOCTAaBIICHUE HX B
MOJIb30BAHME.

becninatHas nepenaya 3emeib-
HBIX YYacCTKOB B COOCTBEHHOCTH
TpaXK1aH perraMeHTHpyeTcs
HopMmamu cTaTbu 118 3emenbHO-
ro Komekca [3] m mpemmoyaraet
MPUHLUI  JIMYHOTO  OOpaIieHus
Juua B COOTBETCTBYIOLIMH Op-
ralH C XOJaraiiCTBOM, B KOTOPOM
JIOJDKHO OBITH  yKa3aHO IIeNIEBOE
Ha3HaueHHWe 3eMENBHOTO Yy4acTKa,
€ro OpUEeHTHPOBOYHBIE pa3Mephl U
MecToHaxoxaeHue. K xonaraiicTBy
00s13aTeILHO TPHUJIAraroTCs rpadu-
YeCKHWe MaTepuaibl, Ha KOTOPBIX
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yKa3aHO JKeJaeMoe MECTO pPacIio-
JIOKEHUS 3eMEeJIBHOTO yJacTka. Pe-
3yABTaTOM PAaCCMOTPEHHS yKa3aH-
HOTO XOAaTaWCTBa JOIDKHO OBITH
peleHue opraHa UCIOHUTEIbHOM
BJIACTH WJIM OpraHa MECTHOTO ca-
MOYTIPaBJICHHUS O TIPEIOCTABICHUH
paspemieHust Ha pa3paboOTKy Tpo-
eKTa 3eMJIEYCTPOHCTBA TIO OTBOIY
3eMEIBbHOT0 y4YacTKa WM MOTH-
BHPOBAaHHBI OTKa3 B €r0 IpeJo-
craBineHnu.  COOTBETCTBYyIOIIIEE
peleHue T0KHO OBITh TIPUHSATO B
TEYEHHUE OJTHOTO MecsIa ¢ MOMEH-
Ta oOpaIeHus.

3akoHoMm Ne 366-VII wyacth
ceapMmyro crateu 118 3emenbHOro
Komekca VYkpawHbl OBLIIO JTOTIOJN-
HEHO a03aleM TPEeTbUM COTIIACHO
KOTOPOMY, B CITy4dae €Clld B MeCsd-
HBIA CPOK CO JTHSI PETHCTPAIAH XO-
JlaTaiicTBa COOTBETCTBYIOIIMUNA Op-
raH WCIOJHHUTEIHHON BIIACTH WIIH
OpraH MECTHOTO CaMOYTPaBJICHHUS,
KOTOpBI  TIepellaeT 3eMeNIbHbIE
Y49aCTKA TOCYIApPCTBEHHOW WM
KOMMYHAJIBHOW COOCTBEHHOCTH B
COOCTBEHHOCTh, HE IPEIOCTABHII
paspemieHust Ha pa3padoTKy Tpo-
eKTa 3eMJIEYCTPOHCTBA TIO OTBOIY
3eMEeIHbHOT0 Y9YacTKa MM MOTHBH-
POBaHHBII OTKA3 €T0 MPE0CTaBIIe-
HUH, TO JIMIO, 3aHHTEPECOBAHHOE
B TIOJY4YeHHWH OecIIaTHO B COO-
CTBEHHOCTh 3E€MEIBHOTO YYacTKa
13 3eMeJb TOCYIapCTBEHHON WM
KOMMYHAJIBHOW COOCTBEHHOCTH, B
MECSYHBINA CPOK CO JTHS UCTEUCHHS
YKa3aHHOTO CpOKa HMMEET IpPaBo
3aKa3arb  pa3padOTKy  IPOEKTa
3eMJIEYCTPOICTBA IO OTBOAY 3€-
MEJIBHOTO y4JacTKa 0e3 MpeiocTaB-
JICHHUSI TAKOTO pa3pemieHusi, 0 4YeM
IMMCBMEHHO YBEJIOMIIIET COOTBET-
CTBYIOIIMI OpraH WCIIOJHUATENb-
HOHM BIIACTH WJIM OpraH MECTHOTO
camoympasieHus. K mucbMeHHOMY
YBEIOMIICHUIO TIpHJIaraercs Jio-
TOBOp Ha BBITIOJHEHHWE PadOT MO
3eMJIEYCTPONCTBY OTHOCHUTEIHHO
OTBOJIa 3€MENIHOTO yJacTKa.

CucteMHbId aHANIU3 MpHUBE-
JIEHHBIX BBIIIE HOPM 3EMEIbHOTO
Komekca YkpawHbl [3] maeT ocHoO-
BaHUS /IS BBIBOJIA, YTO PEIIEHHE
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0 TIPENOCTAaBICHUH pa3perIeHus
Ha pa3pabOTKy MpOEKTa 3eMIIey-
CTpPOICTBa 1O OTBOJY 3€MEIHLHOIO
ydacTKa U O TMPEJOCTABICHUH €Tro
B COOCTBEHHOCTHh MPUHUMAIOT Op-
raHbl, ompejiesieHHbIe B cTaThe 118
Hacrosmero Komekca [3]. Takas
0e3/1eATeNbHOCTh B BHJE HEMpe-
JOCTABIICHUSI B YCTaHOBJICHHBIC
CPOKH COOTBETCTBYIOIIETO pa3pe-
IIeHHS WA 0TKa3a B IPEJ0CTaBIe-
HUU pa3pelieHusi He TPETsTCTBY-
€T TpoIleccy OTBOAA 3eMEITHHOrO
ydacTKa, TOCKOJBbKY (hr3mueckoe
JIUII0 MOXKET 3aKa3aTh HM3TOTOBIIE-
HUE MTPOEKTHON IOKyMeHTaIuu 0e3
MTOJTyYEeHHs TAKOTO pa3penieHus Ha
€€ M3TOTOBIICHHE.

Ilpu stom, paelicTBylolliee 3a-
KOHOZIaTENILCTBO TIpeAyCcMaTpuBa-
€T, YTO pelIeHue, JCHCTBUE WIIN
Oc37CHCTBIE ITHX OpPraHOB OTHO-
CUTEIFHO HEIMPEIOCTaBICHHS pa3-
pelIeHus MK OTKa3a B MPEI0CTaB-
JICHUH pa3pelieHusi MOXKeT ObITh
00XaloBaHO B CyH. YKazaHHas
MpaBoOBasi TO3WIHUS TTOATBEPKIa-
eTCsl TOCTAaHOBJICHHEM KOJUIETUN
cyneit CyneOHOM manaTsl IO aJMH-
HUCTPaTUBHBIM JenaM BepxoBHO-
ro Cyna Ykpaunsl or 10 gexaOps
2013 1. Ne 21-358al13 [6].

Wrak, ecnu 3asgBuTeNeM B ycTa-
HOBJIEHHBIE CPOKH HE IIOJIy4eHO
pelieHne O MPeNOCTaBICHUH pas-
pemieHuss Ha pa3pabOTKy MPOEKTa
3eMJIEYCTPOICTBa WK O(HUIIAATH-
HOTO OTKa3a, IOCICIHWUNA HMEEeT
JIBa BapuaHTa jAeicTBuil. IlepBbiil
- 3TO OOpaTUTHCSI C WCKOM B ai-
MUHUCTPATUBHBIN Cy/l M TIPU3HATH
TEHCTBUS WM Oe3meiicTBHEe opra-
Ha TOCYJapCTBEHHOW BIIACTH WIIH
MECTHOTO CaMOYTIPaBJICHHUS ITPOTH-
BOIPAaBHBIMH 1 00513aTh YKa3aHHBIH
OpraH BBHIJIaTh COOTBETCTBYIOIIIEE
paspeimieHue Ha pa3paboTKy Mpo-
€KTa 3eMJICyCTPOHCTBA U COOTBET-
CTBEHHO JKIATh BBIIAYH pa3pere-
Husi. BTopoiil BapyuaHT - IpUMEHUTh
MIPUHIATT MOJTYAJINBOTO COIJIACHS
U CaMOCTOATENhHO 3aKIIOUUTH C
COOTBETCTBYIOLICH [IPOECKTHOU
OpraHu3anyei JIoToBOp Ha paspa-
0OTKy TpOeKTa 3eMJIeyCTpOICTBa

[0 OTBOXY 3€MEJIBHOTO yJacTKa C
MOCIIEAYIONIM  TIPEACTaBICHHEM
pa3paboTaHHOW  JTOKYMEHTAIHH
Ha COTIACOBAHME K TOMY K€ Opra-
HY TOCYIAapCTBEHHOW BIIACTH WIIH
MECTHOTO CaMOYIIPaBIICHUSI.

[Ipu 5TOM HEOOXOUMO YUECTbD,
YTO JUIS TOTO YTOOBI pearn3oBaTh
MPaBO Ha M3TOTOBJIICHHE JOKYMEH-
TalUu M0 «IPUHIUITY MOITYAIHBO-
TO COIVIacHs», 3aMHTEPECOBAHHOE
JIUIIO TOJHDKHO UMEHHO B MECSIHBIN
CPOK CO JHS UCTEUCHHS CPOKa ISt
paccMOTpeHHUsl XojaTaiicTBa 3aka-
3aTh pa3paboOTKy MPOEKTa 3eMIIEy-
CTpPOICTBa 1O OTBOJIY 3€MEIHHOTO
y4acTKa MyTeM 3aKIIOUeHHs COOT-
BETCTBYIOIIETO JIOTOBOPA U TIPEJIO-
CTaBUTh HK3EMIUISIP 3aKITFOYEHHOTO
JIOTOBOpa C TPOEKTHON OpraHm3a-
LMeld B COOTBETCTBYIOLUIMN OpraH
C COIPOBOIUTENHFHBIM ITHCHMOM,
rme cooOmaeTcs O TPUMEHCHHUH
Takoro mpasa. B cimydae mporycka
YKa3aHHOTO CPOKa, CYMTAETCS, UTO
peanu3anys MPUHIAIA MOJYAIH-
BOTO COTJIACHSI HEBO3MOJKHA.

Crnenyrolieit mperpajioi, ¢ KOTo-
PO¥ MOXET BCTPETHUTHCS 3asBUTEIT,
KOTOPBI TPUMEHSIET «IIPHUHIHII
MOJYAJIMBOTO  COTJIACHs» BMECTO
COOTBETCTBYIOIIETO Pa3penInTeb-
HOTO JIOKYMEHTA, SIBIISETCS TIPO-
XOXKJIEHUE TIPOIIEYPhI COTJIacOBa-
HUS TIPOEKTa 3eMJICYCTPOICTBA TIO
OTBOJY 3€MEJIBHOTO yJacTKa.

Cormacao 4. 1 ct. 186-1 3e-
METLHOTO KOAeKca YKpauHbl [3]
MPOEKT 3eMJICYCTPOHCTBA TIO OT-
BONly 3€MENIbHBIX YYacCTKOB BCEX
Kareropui u (GopM COOCTBEHHO-
CTH TIO[JICXKHUT 00sI3aTeTHHOMY CO-
IJJACOBAaHUIO C TEPPUTOPHATHEHBIM
OpPraHOM IICHTPAJIBHOTO OpraHa
WCTIOJTHUTEIHHONH  BJIACTH, OCY-
MISCTBISAIONIAM peaji3aIfio To-
CY/IapCTBEHHOM MTOIUTHKH B cepe
3eMeJIbHBIX OTHOIICHUH, & UMEHHO
¢ [lepxreokamactTpom U ero Teppu-
TOpUATBHBIMH OpTaHAMH.

ComtacHo yactsim 4-8 ykazaH-
HOW crathu 3emenbHOTO Komekca
pa3paboTYuK MpeNCTaBIsIeT Ha CO-
IJJacOBaHME B TEPPUTOPHATBHBIN
opraH JlepkreokaacTpa mo MecTy
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PacToNIOKeHHUs 3eMETBHOTO y9acT-
Ka OpHWTHHAJI TPOEKTa 3eMIIey-
CTPOMCTBA 1O OTBOIY 3€MEILHOTO
yJacTka.

VYkazaHHBIE OpraHbl 00s3aHBI B
TEYeHHE JecaTh pabounx JHEH co
JTHSL TIONy4YeHHs] TPOEKTa 3eMIey-
CTPOMCTBA 1O OTBOIY 3€MEILHOTO
y4acTKa FITH KOTIHH TaKOTO MMPOEKTa
0e3BO3ME3HO TMPENOCTABUTh HWIIH
OTIIPaBUTh 3aKa3HBIM THCHMOM C
YBEIOMIIEHUEM Pa3pa0dO0TINKY CBOH
BBIBOZIBI O €TO COTVIACOBAaHHWH WIIH
00 OTKa3e B TaKOM COINIACOBAHHHU
¢ 00s3aTeNbHOM CCHUIKOW Ha 3a-
KOHBI ¥ TIPUHSATHIE B COOTBETCTBUU
C HHMH HOPMAaTHBHO-TIPaBOBBIC
aKTBI, PETYIHPYIONINE OTHONICHHUS
B COOTBETCTBYIOIIEH cepe.

OcHoBaHMEM [UII OTKaza B
COTJIACOBAaHWHU IIPOEKTa 3eMIICY-
CTPOMCTBA 1O OTBOIY 3€MEILHOTO
y4acTka MOXKET OBITh TOIBKO HECO-
OTBETCTBHUE €r0 MOJIOKEHUH Tpedo-
BaHUSM 3aKOHOB U TIPUHSATHIX B CO-
OTBETCTBUU C HUMH HOPMAaTHBHO-
MPaBOBBIX AKTOB, MOKYMEHTAIUU
M0 3eMJIEYCTPONCTBY WIIH TPajio-
CTPOUTENFHON JOKYMEHTAIINH.

Tak, TpeOOBaHUSA K TIPOCKTY
3eMJIEyCTpOICTBA IO OTBOAY 3€-
MEJIbHBIX yYacTKOB MPEIyCMOTpe-
HbI cT. 50 3akoHa YkpawHbl «O
3emiieyctpoiicte» [7]. YkazaHHas
CTaThs MPEAYCMaTPUBACT, YTO TIPO-
€KT 3eMJICYCTpPOWCTBAa IO OTBOIY
3eMENIbHOTO yYacTKa BKIIIOYAET B
ce0s1, B TOM YHCIIE, KOIIMIO XOJa-
TalicTBa (3asgBICHUS) O MPEIOCTaB-
JICHUH pa3pelicHus Ha pa3padoTKy
MIPOEKTA 3eMJIEyCTPOICTBRA IO OTBO-
JIy 3€METBHOTO yJacTka (B cirydae
(hopMHUpPOBaHUS W/WIH H3MCHECHUS
IIEJIEBOTO Ha3HAYEHUs 3eMEeIbHOTO
ydacTKa 3a CUeT 3eMellb Trocyaap-
CTBEHHOW MJIM KOMMYHAJILHON COO-
CTBEHHOCTH) W PEIICHUS COOTBET-
CTBYIOIIIETO OpraHa HCIOJHUTEIb-
HOW BJIACTH WJIM OpraHa MECTHOTO
CaMOYTIpaBJICHUs] O TMPEIOCTaBIIe-
HUW pa3pelicHus Ha pa3paboTKy
MIPOEKTA 3eMJIEyCTPOICTBRA IO OTBO-
Ty 3€MEeJIbHOTO Y4acTKa (B CIydasx,
MIPEAYCMOTPEHO 3aKOHOM).

VYKkazaHHOE  CBHJICTENBCTBYET
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0 TOM, YTO 3aKOHONATENb, BHOCS
W3MCHEHUSI B 3€MEJIbHBIA KOIEKC
VYKpauHbl W TIPEIBHIS BO3MOXK-
HOCTH TIPUMEHEHUs «IIPUHITHIIA
MOJTYaJTUBOTO COTVIACHS» TPH He-
CBOEBPEMEHHOM TPHUHATHHU pelie-
HUSl COOTBETCTBYIOIIETO OpraHa O
MIPEOCTABICHUH pa3pelIeHns Ha
pa3paboTKy MpOeKTa 3eMIIeyCTPO-
CTBa IO OTBOJY 3€MEJIBHOTO y4acT-
Ka WIA HEMPHHATHE €ro BOOOIIE,
HE TIPEAyCMOTpEN TpUMEHEHHE
TaKoro IMPHUHINIIA B JIPYTHX HOP-
MaTHBHBIX akTax. Hamnume Taxo-
TO HEJOCTaTKa MOXKET MOPOXKIaTh
cyneOHbIe CIIOPhl OTHOCHTEIHHO
o0si3aTenbecTBa opranoB Jlepxreo-
KajacTpa COIJIacoBaTh pa3pado-
TAHHBIA MPOEKT 3eMJICYCTpOMCTBA
M0 «IPUHIUITY MOIYAIUBOTO CO-
IJIacHs» TPU YCIOBUU OTCYTCTBUS
JIPYTUX HEJOCTATKOB.

OmHako, eclid 3aMHTEPECOBAH-
HOMY JIMITy JlaXKe yHacTcs IOIy-
YUTHh COTIIACOBAHHE TPOEKTa 3eM-
JIEYCTPOICTBA TIO OTBOIY 3€MEIb-
HOTO y4YacTKa W peIIeHHe O €ro
YTBEPKJACHNH U TIepeade COOTBET-
CTBYIOIIIETO 3€MEITLHOTO y9acTKa B
YaCTHYIO COOCTBEHHOCTB JIAILY, 3TO
elie He TapaHTHUPYeT NOIydeHHE
3eMEeJIbHOTO y4YacTKa B YacTHYIO
COOCTBEHHOCTH, TIOCKOJIBKY TIPE-
CTOUT TOCYIapCTBEHHAsI pEruCTpa-
U COOTBETCTBYIOIIETO 3EMEb-
HOTO ydJacTka B l'ocymapcTBeHHOM
3eMeJIbHOM KaJlacTpe.

[Ipouenypa Benenust l'ocynap-
CTBEHHOTO 3EMENBHOTO KaJacTpa
M TOCYIapCTBEHHOW pEerucTpanuu
3eMeJIbHBIX YYaCTKOB PETIIaMEHTH-
pyeTcst HopMaMu 3aKoHa YKPauHBI
«O TOCYHapCTBEHHOM 3€MEIbHOM
kamactpe» [8] u Ilopsakom Beme-
Hus [ocymapcTBEHHOTO 3eMeib-
HOTO KajacTpa, YyTBEpPKIEHHBIM
noctanoBienneM Kabwnera Mu-
HUcTpoB Ykpaunsl Ne 1051 ot 17
okTs10ps 2012 1. [9], ¢ u3MeHeHHsI-
MU U JIOTIOJTHEHUSIMH.

B cootBercTBUM cO cratheil 24
3akoHa Ykpamuael Ne 3613-VI [8],
TOCYJIapCTBEHHAsI PETHCTPAIUs 3e-
MEJIFHOTO YYacTKa OCYIIECTBIISIET-
cs myteM OTKpbITHs 1lo3emenbHOU

KHUTY Ha Tako# ydacTok. [Tpu aTom,
BBIIIIEYKa3aHHAS CTAThsI YETKO MTPE/-
YCMaTpHUBAET, YTO TOCYJapCTBEHHAS
perucTpanys 3eMelbHBIX y4acTKOB
OCYIIECTBIISIETCA TI0  3asBJICHUIO
JIUIIa, KOTOPOMY TIO PEIICHHIO Op-
raHa UCIIOTHUTEIBHOW BIACTH, Op-
raHa MECTHOTO CaMOYIpPaBIICHUS
MIPEAOCTABIICHO pa3pelieHne Ha
pa3paboTKy TOKYMEHTAIIUH I10 3eM-
JIEyCTPONCTBY, KOTOPBIC SBISIOTCS
OCHOBaHHEM ISl (OPMUPOBAHHUS
3eMEJIBHOTO YYacTKa MpH Tepesade
ee B COOCTBEHHOCTb WJIM TIOJTb30Ba-
HUE C 3eMeJTb FOCY/IapCTBEHHON WITH
KOMMYHQJIFHOH ~ COOCTBEHHOCTH,
WM YIIOJTHOMOYEHHOTO ¥IM JIATIA.

3asBIeHHEe C TPUIOKEHHBIMHU
JMIOKYMEHTaMH  TIPEIO0CTaBISACTCS
3asIBUTEIIEM JIMIHO MITH YTIOJTHOMO-
YEHHBIM UM JIMIIOM WJIH HalpaBIs-
€TCs TI0 TIOUTE IIEHHBIM ITHCEMOM C
OTIHMCHIO BIIOYKCHHS U YBEIOMIICHH-
€M O BPYYCHHHU.

BreiBoabl. HTak, 3aKOHOIATENE-
CTBO YKpauHbl, KOTOPBIM perja-
MEHTUpPOBaHO BeneHue locynap-
CTBEHHOTO 3€MENFHOTO KaJacTpa u
MOPSAZIOK TOCYIAPCTBEHHOW pEeru-
CTpalny 3eMeNbHOTO y4acTKa, Ofl-
HO3HAYHO YCTaHABIMBACT YCIOBHUS
TOCYIapCTBEHHOUN PErUCTpaIiH 3€-
MEJIBHOTO Y9acTKa U BHECEHUS CO-
OTBETCTBYIOLLUX cBeJleHUH B [ocy-
JIapCTBEHHBIN 3eMeJIbHBIN KajacTp
T0 3aBOYHOMY TIPUHITHITY, @ UMEH-
HO TIO 3asBJICHHUIO JIUIIA, KOTOPOMY
M0 PpEIICHWI0 OpraHa WCIOIHH-
TEJHHOH BIIACTH, OpraHa MECTHOTO
CaMOYTIpaBJICHUSI TPEJOCTABIECHO
paspemieHre Ha pa3paboOTKy Jio-
KyMEHTAIlUH 10 3eMJIEyCTPOMCTBY,
KOTOpBIC M ABISIOTCS OCHOBAaHHEM
Uit OPMHUPOBAHHS 3EMEIBHOTO
yJacTka B CIIy4ae ero Inepeiaqyd B
COOCTBEHHOCTh WJIM TIOJIH30BAHHE
W3 3eMeNlb TOCYIapCTBEHHOW WIIH
KOMMYHaITbHOW ~ COOCTBEHHOCTH,
WJIH YTIOJTHOMOYEHHOTO UM JIUIIA.

[ToaTomy, pa3zpaboTaB MpPOEKT
3eMJICYCTPOMCTBA 110 TPHUHITUILY
MOJIYaJIMBOTO comiacus, 0e3 IIo-
Jy4eHHs] COOTBETCTBYIOIIETO pa3-
PEIINTENBHOTO JOKYMEHTa, (HU3U-
YeCKOe U0 (PaKTHYECKU JTUIICHO
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BO3MOYKHOCTH PEalu30BaTh CBOE
IpaBo Ha OecCIUTaTHOE MONy4YeHHe
3eMEIFHOT0 y4YacTKa B YaCTHYIO
COOCTBEHHOCTb.

Kpome Toro, 3akoHozaTeIbHO
YPEeryJInpOBaHHBIA BOMPOC TPH-
MEHEHHS «IIPUHITUTIIA MOJYaINBO-
TO coracus» mpu 0e3BO3ME3IHOM
MIPUBATU3AINN 3€MEIIEHOTO y4JacT-
Ka MOYKET MPUBECTH K HAPYIIICHUIO
MpaB JIPYTUX JHUI] HA YKa3aHHBIA
3eMEeNbHBIN Y4aCTOK, MOJTYIHBIINX
paspeleHue Ha pa3pabdoTKy MPOeK-
Ta 3eMJICyCTPOWCTBA 110 OTBOJY 3€-
MEJBHOTO y4acTKa paHee, OJHAKO
HE YCIIeB peajr30BaTh CBOE MPaBo,
HE pa3paboTaB MPOEKTa OTBOJIA.

Tak, oThenbHBIE pemeHus u3
CyneOHON TMPaKTUKW TIPU PaccMo-
TPEHHH JIeTI, TJe UMENNCh HapyIIe-
HUS TIPaB TPETHUX JIUI] HA OJUH H
TOT K€ 3E€MENbHBIM y4acTOK W He
OBUIO YYTEHO TpeOOBaHWIA CTaThbU
24 3axona Ykpamubl Ne 3613-VI,
BJIIEKJI OTMEHY IIPOBEJIEHHOW TO-
CYIapCTBEHHOW PETHUCTpalnu 3e-
MenbpHOTOo yuacTtka [10].

M3noxxeHHbI aHaIU3 CBHJE-
TEBCTBYET O HEYPETyJIHMpPOBAHHO-
CTH HOpPM 3eMEIBLHOTO KOJCKCa C
HOpMaMHu 3akoHa YKpauHbI «O 3eM-
JeYCTPOMCTBE» U 3aKOHA YKpPauHbI
«O TOCymapCTBEHHOM 3eMEIbHOM
kagactpe», Ilopsaka Benenus [o-
CYZIapCTBEHHOTO 3€MEJIbHOTO Kaja-
CTpa, u TpeOyeT 3aKOHONATEeIHHO-
IO YpPEryIHpOBaHUS TPUMEHEHHS
«TPUHIAIIA MOJYAIMBOTO COTJIa-
CUs» TIPH pealln3allii TpakKIaHa-
MH TIpaBa Ha OecIulaTHOE IIOJTy-
YeHHE B YaCTHYIO COOCTBEHHOCTH
3eMEeIHbHOT0 YJ4acTKa U3 3eMelb T0-
CYIApCTBEHHON M KOMMYHaJIbHOU
COOCTBEHHOCTH ITyTeM BHECEHHUU
COOTBETCTBYIOIINX HW3MEHEHWH B
yKa3aHHbIE HOPMATUBHBIC aKTHI.
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OBECITEYEHUE TTPAB I'PA’K/IAH B COEPE
[IPUPOONIOIB30BAHUS 1 OXPAHBI
OKPYKAIOLWIE MPUPOJHOM CPEJIbI

Amra COKOJIOBA
JTIOKTOP IOPUINYECKUX HayK, JOIEHT, 3aBeayromas kapenpon
HKOJIOTHYECKOTO TIpaBa HannoHamsHOTO I0PUINYECKOTO YHUBEPCUTETA
umenu Spocnasa Myaporo

B crarbe mpencTaBieHBI pe3ynbTaThl HCCISIOBAHUS MPaB IpaxkaaH B cepe
MIPUPOOIOIBL30BAHMS U OXPAHBl OKPY>KAIOLIEH NPUPOIHOM Cpelbl B YKpauHe,
MOJTyYeHHBIE Oarofaps aHajau3y IOPHAMYECKOW JIUTEpaTypbl ¥ HOPMAaTHUBHBIX
akToB. OtpeziesieHb! BUBI IPaB IpakAaH B yKa3aHHOU c(epe, pacCMOTpEH Me-
XaHU3M pealu3alny KOJOrnIeckrux mnpas. OO0CHOBAHO, YTO HKOJIOTHYECKOE, B
JaCTHOCTH BOJHOE M 3€MEIbHOE. 3aKOHOAATEIbCTBO YKPAaWHBI B JAHHOH cde-
pe TpebyeT yCOBEpIIEHCTBOBAHMSA, YKa3aHbl HANPABICHUS €ro MOICPHHU3AIINN.
[IpennoxeHo BHECTH W3MEHEHUS U JONOJHEHHs] B BOmHBIM M 3eMeNbHbIN KO-
JIeKChl YKpauHbl, @ IMEHHO 3aKpPEMUTh COOTBETCTBYIOIUE IPUHLIUIIBI BOAHOTO U
3€MEJILHOIO 3aKOHOAATEIbCTBA, YTO IIO3BOJIMT PELIUTh BCE OCHOBHBIE BOIIPOCHI
IIPaBOBOW peIIaMEHTAIINH TIPaB TPaXk/iaH B c(hepe MpHpOI0NIOIb30BAHUS U OXpa-
HbI OKpYXKaroulei IpUpOIHON cpenbl.

Knioueswie cnosa: 6oonoe 3axono0amenbcmeo, 3emelbHoe 3aKOHO0amelb-
CM60, NPUHYUNBI 600HO20 3AKOHOOAMENLCMEA, NPABA 2Patcoai & cgepe npu-
POOONONL30BANUSL.

ENSURING THE RIGHTS OF CITIZENS IN THE SPHERE OF
NATURAL RESOURCE USE AND ENVIRONMENTAL PROTECTION

Alla SOKOLOVA
Doctor of Law, Associate Professor, Head of the Environmental Law
Department of Yaroslav Mudryi National Law University

The results of the study of citizens’ rights in the area of natural resource use
and protection in Ukraine, obtained through an analysis of legal literature and
regulatory acts are presented in this article. The types of citizens’ rights in this area
have been defined and the mechanism for the realization of environmental rights
has been considered. It is substantiated that the environmental laws, particularly
water and land legislation of Ukraine in this area requires improvement and
directions for its modernization are indicated. It is proposed to make amendments
and additions to the Water and Land Codes of Ukraine, namely to consolidate the
relevant principles of water and land legislation, which will solve all the main
issues of legal regulation of citizens’ rights in the sphere of natural resources use
and environmental protection.

Keywords: water law, land law, principles of water law, the rights of citizens
in the sphere of natural resource use.

ASIGURAREA DREPTURILOR CETATENILOR iN DOMENIUL
GESTIONARII ST PROTECTIEI MEDIULUI

Articolul prezinta rezultatele unui studiu al drepturilor cetatenilor in domeniul
gestionarii si protectiei mediului In Ucraina, obtinut printr-o analiza a literaturii
si reglementarilor legale. Sunt determinate tipurile de drepturi ale cetatenilor in
acest domeniu, se are in vedere mecanismul de implementare a drepturilor asupra
mediului ecologic, in special ce tine de protectia apei si a solului. Legislatia
ucraineana in acest domeniu necesita imbunatatiri, sunt date indicatii pentru
modernizarea acesteia. Se propune sa aduca modificari si completari la legislatia
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OCTAHOBKAa  MPOO0JEeMBI.

HeorbemiteMbIM  351€MEH-
TOM OKpY>KaroLeN PUPOIHOM cpe-
JIbl, KOTOPBIH BCEMEPHO HUCIONbB3Y-
eTcst il 00eCTeUeH s TTOJIHOLICH-
HOM XKU3HH U JIEATEILHOCTHU JIIO-
Jled, )KMBOTHOTO U PACTUTEIIBLHOTO
MHpa, SBJISIFOTCA BO/BI. Nx POJib
" 3HA4YCHUC TPYAHO NEPCOUCHUTD.
Hcxoass u3 3TOro, BO3HUKAET HeE-
00X0IMMOCTh B pa3paboTKe HajJie-
JKaIero MpaBOBOTO OOECIEUCHHUS
OecIpersITCTBEHHOH —pealn3ain
MpaB IpaxiaH B cdepe mpupojo-
IIOJIB30BaHU, B YaCTHOCTHU BOJO- U
3eMJICTIONB30BAHHS, CIIE/IOBATEIIb-
HO, 3TH BOIIPOCHI JOJI’)KHBI 6I)ITI)
B HCHTPC BHUMAHUS DSKOJIOTOB U
CIEIUATNCTOB-TIPABOBEIOB.

AKTYaJIbHOCTh TeMbl HcCCJIe-
AOBAHMSI TIONTBEPKIACTCS TEM,
YTO YUYCHBIMHU, KOTOPBIC HU3YyUad-
10T MPOOJIEMBI HKOJIOTHYECKOTO, B
YaCTHOCTH BOJHOTO W 3€MEJIBHOTO
npaBa U 3aKOHOJATENILCTBA, 3aTPO-
HyTasi TeMa IOJHOCThIO HE pac-
KpBITa, YTO, B CBOIO 04Yepellb, CBH-
JICTEIILCTBYET O HEOOXOJAUMOCTH
MPOBEJCHUS TIIATEIBHOTO aHalH-
3a COCTOSIHMS OOCCIICUCHUsI IMpaB
rpaxian B chepe NpUpOIOIOIb-
30BaHUSl U OXpaHbl OKpYXKarolleH
IIPUPOIHOM CPEJBL.

CocTosiHHe  HCCJIeIOBAHUS.
IIpexne Bcero ciieqyer OTMETUTS,
9TO MMPOOIEMBI ITPABOBOTO obecre-
YEHUS peallu3alii 1 COOMOICHHS
MpaB IpaxjiaH B cdepe mpUpojo-
MOJIb30BaHMS M OXPaHbl OKPYIKArO-
nield MPHUPOAHONM cpenbl ObUTH B
HOCHTPEC BHUMAHUSA TAKUX YUYCHBIX
B 00IacTH 9SKOJIOTMYECKOro Ipa-
Ba, kak B. U. Annpeiinie, M. M.
Bbpunuyk, C. A. Boronrobos, A.
I1. Terbman, O. U. Kpaccos, H. P.
Mauneresa u jp. IlpaBna, paGoThsl
YIOMSHYTBIX U OPYTUX CIEIUaIu-
CTOB B 3TOM cepe ObUIH MOCBSIIIE-
Hbl HETOCPCACTBECHHO U3YUYCHUIO
YKa3aHHBIX BOIIPOCOB IPHPOJIO-

privind protectia apei si a solului din Ucraina, si anume, sa stabileasca principiile relevante ale legislatiei privind apa si
terenurile, care va rezolva toate problemele de baza ale reglementarii legale a drepturilor cetatenilor in domeniul gestionarii
naturii si protectiei mediului.

Cuvinte-cheie: legislatie in domeniul apelor, legislatia funciara, principiile legislatiei in domeniul apelor, drepturile
cetatenilor in domeniul gestionarii mediului.

MOJb30BAHUS M OXPaHBI  OKPY-
JKarolel cpepbl, XOTs OHU UMU U
paccMaTpUBaIUCh OIMOCPEAOBAHO.
YuuTsiBasg 3TO, HA CEroIHA IpPO-
Onema obOecrieueHus HaIIeKaIIero
MIPaBOBOTO PEIIAMEHTUPOBAHUS B
yKa3zaHHOU cdepe SBISIETCS 0CO-
OCHHO BaYKHOM.

Heabro u 3aaa4eil cTaTbu SB-
JISI€TCS U3yUYEHUE BOJAHOTO 3aKOHO-
JIATeIhCTBA, HAYYHBIX TPYIOB B 00-
JacTH 00eCIeUeHus MPaB rPaKIaH
B cepe mpUpOAONOIH30BAHUS U
OXpaHbl OKPY>KaoLIEeH MPUPOTHON
cpenbl, ¥ (OpPMyIHpPOBaHHE Kak
TEOPETUYECKUX MOJIOKECHUH, TaK U
MIPEII0KEHUH 0 YCOBEPIICHCTBO-
BAaHUIO NIEUCTBYIOIIETO 3aKOHOMAA-
TENbCTBA B YKa3aHHOU cdepe.

H3i10:keHNe 0OCHOBHOIO Mare-
puaJa. [Ipexxae Bcero HeoOXoauMo
OTMETHUTb, YTO K IKOJIOTHYECKUM
npaBaM, YYHTHIBas TMOJOXKEHUS
TEOPUH M 3aKOHOJATENbCTBA, OT-
HOCST BCE IpaBa TPakJlaH U MHBIX
CyOBEKTOB OTHOIIIECHHH «O0IIECTBO
- mpupona» [1, c. 83]. Hampuwmep,
SKOJIOTMYECKHE TpaBa TpaxiaH
HalUId CBOE 3akperuieHue B Ko-
CTUTYLMU YKpauHsl [2, cT. 13, 14,
50 u Ap.], a UMEHHO MpPaBO KaXK-
JIOTO Ha Oe30MacHYIO JUIsl KU3HH
U 3JI0pOBBSl OKPYKAIOLIYIO CPENy
U Ha BO3MECIICHHE MPUUYMHEHHOIO
HapylLIEHUEM 3TOro IpaBa Bpena,
a takke B 3akoHe YkpauHbl «O0
OXpaHe OKpYKaIIIel MPUPOAHOU
cpens» B [3, cT. 9]. B mocnennem
clyyae peub UIET O MpaBe Ipak-
JlaH Ha: y4yacThe B pa3paboTKe H
OCYILECTBICHUU MEPONPUATUN MO
OXpaHe OKPYKaIIIel MPUPOAHOU
CpeIpl, PAlUOHAILHOMY H KOM-
IJICKCHOMY HCIOIb30BAaHUIO TPU-
POIHBIX PECYPCOB; 00BEINHEHHE B
00IIeCTBEHHBIE IPUPOTOOXPAHHBIC
(hopMupoBaHUs; OCYIIECTBICHUE
00IIero M CIEUaIBHOTO UCTIONb-
30BaHMSI MPUPOIHBIX PECYPCOB U
T. .
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Cumutaem, 4TO Cpenu YKas3aH-
HBIX BBIIIE OCHOBHBIX DKOJIOrHYE-
CKUX MPaB BYKHOE 3HAYCHUE UMEET
IIPaBO Ha OCYIICCTBIEHUE OOIIETO
U CIEIHAILHOIO HCIIOIB30BAHUSI
MIPUPOJHBIX PECYpCcoB, Onarona-
psS KOTOpPOMY TpakllaHEe IoJTyda-
IOT BO3MOXXHOCTH YIOBJIETBOPSITH
CBOH DKOJIOTMYECKHE U UHEIC HHTE-
pecer U T. 1. Hy)HO 100aBHTB, 4TO
IIpaBOBasi OCHOBA Ha3BaHBIX QOpPM
IIPUPOJIOTIONB30BAHMSI 3aKpeIlIeHa
CT. 38 BBIIEYNIOMSIHYTOIO 3aKOHa
YKpauHsbl.

[To MHEHUWIO YYEHBIX JeJCHUE
WCTIONB30BAHUS TIPUPOMIHBIX pe-
CYpCOB Ha o0Illee H CHenuaIbHOe
MIPUMEHSETCS B 3aKOHO/ATEIILHOM
MIPaKTHKE YKpauHbI BriepBbie. OHO
HUMEJIO0 LEJbIO, C OIHON CTOPOHBI,
rapaHTUPOBATh MPABO TPAXKIAH Ha
CBOOOHBIN JAOCTYI K MPUPOTHBIM
pecypcam, a c Apyroil —onpeneanTb
o0si3aTeNbHbIC  YCJIOBHS TPHOO-
peTeHHs MpaBa Ha KMCIIOJIL30BaHUE
MIPUPOTHBIX PECYPCOB B IIPOU3BOJI-
CTBEHHBIX M UHBIX XO3SMCTBEHHBIX
uemnsix [4, c¢. 197]. U3yuus u npo-
AHAJIM3UPOBAB YCIIOBUS U TIOPSIOK
OCYIIECTBIICHHSI OOIIEro MPHUPO-
JIOTIONIb30BAHMS, YCTaHOBJICHHBIC
3aKOHOM, MOXEM yTBEpXKIaTh,
YTO JaHHOE TPaBO TapaHTUPYETCS
rpakJIaHaM ISl YJOBIETBOPCHHUS
JKU3HEHHO HEOOXOIUMBIX MOTpPEeO-
HOCTEH (3CTETHUYECKUX, 03I0POBH-
TENBHBIX, PEKPEaIMOHHBIX, MaTe-
pHANBHBIX W JAPYTUX) OECIUIaTHO,
0e3 3aKperuieHus] 3THX PECypCcoB
3a OTAEIHLHBIMU JIUIIAMH U 0e3 Tpe-
JIOCTABIICHHUSI  COOTBETCTBYIOIIUX
paspeleHuii, 3a HUCKIIOUEHHEM
OTpPaHUYCHHI, TPETYCMOTPEHHBIX
3aKOHO/IATEIILCTBOM YKPaWHBI.

Crnenyer OTMETHTh, YTO YCIIO-
BHS O0IIIETO TPUPOJIOTIONL30BAHIS,
yKa3aHHbIC B 3aKOHE, KOHKPETH3H-
PYIOTCS B MOPECYpPCOBBIX 3aKOHAX
M KOZIEKCaX.

OnHako, B 3eMEIIbHOM KOACKCE
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VYkpaunsl [5] HE MperycMOTpPEHBI
Takue BHJIBI I[ONB30BAHMNA, Kak
o01ee 1 CrenuaibHOe, XOTS HEKO-
TophIe TTookeHus: Komekca mo3Bo-
JITIOT TOBOPHUTH O TOM, YTO 3aKOHO-
JlaTeib BBIIEISET OT/ACTbHBIE BHIIBI
WCTIONIb30BaHMSA 3€MeNb  OO0IIero
TTOJTE30BAHMS.

B otinunm ot 3emensHOTO, BO-
JIHBIA KOJEeKC YKpauHbl B CT. 47
[6] 3akperuisieT TMOHATHE «oOIee
BOJIOTIONTB30BaHUE. CortacHo
HOpMaMm dtoro Konekca, obmiee Bo-
JIOTIONIE30BaHME  OCYIIECTBISIETCS
rpaX<JTaHaMu ISl YIOBIETBOPEHUS
WX ToTpebHOCTeH (KymaHue, Ia-
BaHHUE Ha JIOJIKAX, TIOOUTEIHCKOE U
CIIOPTHBHOE DPHIOOIIOBCTBO, BOJO-
TTO# KUBOTHBIX, 3200p BOJIBI U3 BO-
JTHBIX OOBEKTOB 0€3 MPHUMEHEHHUS
COOPY)KEHHH WM TEeXHUYECKHX
YCTPOKMCTB M W3 KojoAaleB) Oec-
IJ1aTHO, 0€3 3aKperIeHUs] BOAHBIX
00BEKTOB 32 OT/IEIBHBIMH JIHIIAMU
n 0e3 TPEemOCTaBICHHUS COOTBET-
CTBYIOIIMX PA3pEILICHUN.

Kpowme toro, BogHOE 3aK0OHOAA-
TENBCTBO CONIEPXKUT PSA BaXKHBIX
MTOJIOKEHNUH, TIOCBSAIIEHHBIX pea-
JU3aIu|  OOIIET0 BOJOTIONIB30Ba-
HUS Ha BOIHBIX OOBEKTaxX.

Tak, BogHbiM koiekcoMm Ykpau-
Hbl yCTaHOBIIEHO: 3alpeniaercs
OorpaHrYeHne OOIIero BOJOTONb-
30BaHUs, B TOM YHUCIIE OTpaHHUYe-
HUE KyTaHWs U TUIaBaHUS Ha JIOA-
Kax, JJIOOUTEIIbCKOTO M CTIOPTUBHO-
ro phIOOJIOBCTBA, TPUYATUBAHIE K
Oepery B THEBHOE BpeMs CYTOK B
CBSI3M C HAXOXKIACHUEM 3eMENTbHBIX
Y9aCTKOB MPUOPEKHBIX 3aIUTHBIX
rmoyioc (TUISDKHOM 30HBI) B ITOJTB30-
BaHUU IOPUIUIECKHUX WIN (huznde-
CKUX ITUI, KPOME CITy4daeB, Mpej-
YCMOTPEHHBIX 3aKOHOM; MECTHBIE
COBETHI 00s3aHBI COOOIIATh Ha-
CEJICHNIO 00 YCTaHOBJIEHHBIX WMHU
MpaBUIIaX, KOTOPHIE OTPaHUYMBA-
0T 00Iee BOAOIOIB30BAHKE; HA
BOJIHBIX O0OBEKTaX, MPEeIOCTaBIICH-
HBIX B apeHIy, 00I1ee BOAOOIb30-
BaHHUE JIOIYCKAeTCsl Ha YCIOBUSX,
YCTaHOBJICHHBIX BOZOIOJIb30BaTe-
JIeM, TI0 COTJIACOBAHHIO C OPTaHOM,
KOTOpBI TPEAOCTaBUJI  BOJHBIN

00BEKT B apeHIy; BOAOIOIH30BaA-
TeJb, KOTOPBIH B3s1 BOIHBINH 00B-
eKT B TOJh30BAHHE HA YCIOBHSIX
apeHpl, 00s13aH COO0IaTh Hacee-
HUIO YCIIOBHS BOJOIOIB30BAHMS, a
Takke 00 YCTaHOBJICHHBIX OI'paHU-
YEHHSIX OO0IIEro BOAOMOIH30BAHUS
Ha BOTHOM OOBEKTE, IMPEIOCTaB-
JIEHHOM B apeH/1y; TpaxkaaHam obe-
crieyuBaeTcst OecrpensaTCTBEHHBIN
1 OecIIaTHBIA JIOCTYN K mooepe-
)KbIO MOPEH, MOPCKHX 3aJIMBOB,
JIUMAaHOB ¥ OCTPOBOB BO BHYTpEH-
HUX MOPCKHX BOJaX B Tpeaenax
IULSDKHOW 30HBI, K Oeperam pek,
BOJIOEMOB U OCTPOBOB TSI OOIIETO
BOJIOTIONIB30BaHUS, KPOME 3eMEIlb
OXpaHHBIX 30H, 30H CAHUTAPHOU
OXpaHBl,  CAHHWTAPHO-3ANIUTHBIX
30H W 30H CIEIHUAIFHOTO peXHMa
WCTIOJIb30BAHUS 3€MEIb, a TaKkKe
3eMEeJbHBIX yUaCTKOB, Ha KOTOPBIX
PacCTONIOKEHBI THAPOTEXHUYECKHE,
THIPOMETPUYECKHE W JIMHEWHBIC
COOpYKEHUS; OOBEKTHI TOBBIIIECH-
HOW  OIAacHOCTH, IAaHCHOHATHI,
O00BEKTHI PEaOHMITUTAIINHN, CITOPTA,
CaHAaTOpUU W JApYyTHe JiedeOHO-
03JI0pPOBUTEIHHBIC 3aBeJeHHS,
JETCKUE O3/I0OPOBUTEIbHBIC Jia-
repsi, KOTOpbIE HMMEIOT COOTBET-
CTBYIOIIIHE MIPEyCMOTPEHHBIE
3aKOHOM JIOKyMEHTBI Ha COOpYy-
KEHHS W Ha OCYIIECTBIEHHE CO-
OTBETCTBYIOIIEH  JEATEIHHOCTH;
O0OBEKTHI IPHPOTHO-3aMIOBETHOTO
(hoHIa, OOBEKTHI KYIIBTYPHOTO Ha-
cienust  (crleayeT TOAYEPKHYTH,
9TO JUISI TakuX OOBEKTOB yCTa-
HaBJIUBAETCS OCOOBIA IPaBOBOU
peXHM, TaK Kak OHH MMEIOT OCO-
00e TpHUPOJOOXpaHHOE, HAYYIHOE,
HCTOPHUKO-KYJIBTYPHOE, JICTeTHYe-
CKOE, peKpearnoHHOe, O037I0POBH-
TeJIHHOE ¥ MHOE BAYKHOE 3HAYCHIIE;
MIPHOPUTETHBIMU TIEIISIMU JIJIS] TUX
00BEKTOB SABISAIOTCS TPEXKJIE BCETO
COXpaHEHHME OBTUX TEPPUTOPUU U
obecrniedeHne HaJUIekKalield oxpa-
HBI TIPUPOJHBIX OOBEKTOB Ha ITUX
Tepputopusix). OTOeNbHO clieayeT
OCTaHOBUTHCS Ha TOM, YTO OTpa-
HAYEHHUE JIFOOBIM CIIOCOOOM (B TOM
YHCIIe TyTeM YCTaHOBJICHHS OTPaXK-
JEHWIA WU JPYyTUX KOHCTPYKITHI)
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JIOCTyNa TpaxJaH K IMOOEpEKbIo
BOJIHBIX OOBEKTOB Ha 3E€MEbHBIX
y4acTkax MpHOPEKHBIX 3allluT-
HBIX TI0JIOC, KOTOPBIE HAXOAATCS B
MOJTb30BAHUN FOPUAMYECKUX WA
(U3MYeCKUX JIHII, a TaK)Xe B3MMa-
HUE 32 HeTO IUIaThI SBISETCS OCHO-
BaHUEM I TPEKpaIieHus Mpasa
MOJTb30BAHMS 3€MENbHBIMH y4dacT-
KaMU MPUOPEKHBIX 3aIUTHBIX T10-
JIOC TIO PEIIeHHUI0 Cyaa; B ciydae
MPEIOCTABIEHHS TIpaBa MOJIb30Ba-
HUS IUISDKHOW 30HOM MOJb30Bare-
U 00s13aHBI 00ecTeunTh Oecrpe-
MIATCTBEHHBIH M OECIUIaTHBIA ITPO-
XOJI BIIONb Oepera Mopsi, MOPCKOTO
3aMBa WM JUMaHa. Tak TOYHO U
OTpaHWYCHHE JIOOBIM CIIOCOOOM
MpOXoia BIOJb Oepera Mopsi, MOp-
CKOTO 3aJIMBa WJIM JINMaHa B TIpejie-
JlaxX TUISHKHOM 30HBI WITH B3UMaHHUS
3a HETro IUIaThl SIBJISIETCSI OCHOBA-
HUEM [UIsl TIpeKpamieHus IpaBa
MI0JIB30BAHMSI TUSDKHOM 30HOU MO
pEelIeHuIo Cyza; B Ipezenax Hace-
JIEHHBIX ITYHKTOB MECTHBIMH Opra-
HAMHU HWCIOTHUTEIHHONW BIIACTH U
OpraHaMHd MECTHOTO CaMOYyIpaB-
JICHWsI BBIJENAIOTCS W O0yCTpau-
BAIOTCS TULSDKHBIE 30HBI JUIs Oec-
MPENATCTBEHHOTO U OecIiaTHOTO
MTOJTb30BAHMS.

VYKkazaHHbIE HOBOBBEIEHHS B
JIEHCTBYIOIIEM 3aKOHOJIATEIILCTBE
MOSIBIJTUCH OJaromapsi TMPHUHATHIO
3akoHa Ykpaunbsl ot 29.10.2019
roga Ne 233-1X «O BHeceHUH U3-
MEHEHH B HEKOTOpbIE 3aKOHOIa-
TeJbHBIE aKThl YKpaWHBl B YACTH
OecTpensITCTBEHHOTO JocTyna
TpaXJTaH K IOOEPEeKbI0 BOIHBIX
00BEKTOB I OOIIETO0 BOIOTIONH-
30BaHUS» [7], UYTO HAIIIO OTpake-
HUE B BOJHOM, 3€MEIBHOM, aJMH-
HUCTPaTHBHOM 3aKOHO/IaTeIbCTBAX
IO aKTyaJbHBIM BOIIpOCaM o0ectie-
YeHHs peaiu3aliyl 1paB TPaKIaH
Ha TIOJNB30BaHUE TPUPOIHBIMA
pecypcamu, a UMEHHO, BOJHBIMH
00BEKTaMH M 3E€MJISIMH BOJIHOTO
¢donma. Takoit mar 3akoHOAATENSA
clIeqyeT IPU3HATh OTPaBIAHHBIM.

Kak m3BecTHO, coueTanne NHTe-
pecoB M O0IIEeCTBa B IIEJIOM, U OT-
JIENBHBIX TPaXKIaH JOJDKHO Tpe.-
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ycMaTpuBaTh IPABOBOE peryiu-
pOBaHWE WCIOJIB30BAHUSA, OXPAHBI
BOJTHBIX OOBEKTOB M BOCIIPOHU3BO/-
CTBa BOJHBIX pecypcoB. VMeHHO
MO3TOMY Ba)KHOE 3HAUYEHUE MMEeT
pan nonoxenuid BogHoro konekca,
B TOM 4YHCJE€ U T€, B KOTOPHIX 3a-
KpEIUIeHBI MpaBa Tpak/aH, B 4acT-
HOCTH, TIPaBO CIENHAaJIHHOTO (CT.
48 4.1, 2; c1. 49), HECITEINATILHOTO
(ct. 48 4.3) m o0mmero BOAOIIONb-
30BaHUA (CT. 47), a TaKXKEe MEphI U
CIOCOOBI UX 3aITUTHI.

K coxanennio, B Bomaom ko-
Jlekce YKpauHbI He HalllJIN OTpaske-
HUS IPUHIIAITHEI BOJHOTO 3aKOHOa-
TEJIhCTBA, B CBA3H C YEM CIIEIyeT
c(hopMyIHpOBATh UX W 3aKPETHTH
B COOTBETCTBYIOIIEH CTaThe 3TOTO
aKTa.

[To MHEHHIO YYEHBIX, 3TO OUYEHb
BakHO. Hampumep, HeKoTopble U3
HUX, UCCIETysT HOPMBI-TTPHHIINTIBI,
B YaCTHOCTH, 3€MEIBHOTO IpaBa,
BEPHO OTMEYAIOT, YTO OHM, KaK dJie-
MEHT OCHOBHBIX Ha4aJl IPaBOBOTO
PETYIUPOBAHUS 3eMETbHBIX OTHO-
IIeHWH, HE TONBKO SBIIAIOTCSA Ca-
MOCTOSITENTFHOW Pa3HOBUIHOCTHIO
IOPUINYECKUX HOPM, HO M MIMEIOT
BaXHOE IPAKTHYECKOE 3HAYCHHE,
KOTOpPOE CTAaHOBHUTCS 3aMETHBIM Ha
BCEX OTamax IMpOsSBICHUS TpaBa:
MIPH [TPABOTBOPUYECTBE, TIPH pean-
3aliy TpaBa U TMPH CHCTEMaTH3a-
MY 3aKOHOJaTeNnbeTBa [8, c. 18].

B nanHoM ciydyae uper peub
0 HEOOXOIMMOCTH 3aKOHOJATEeNh-
HOTO  3aKpeIuIeHWs  MPUHIIHIA
obecriedeHusi TPUOPHUTETA TIpaBa
TpakJIaH Ha oO0IIee BOIOMOIB30-
BaHue. (COOTBETCTBEHHO, HYXXHO
MOJYEPKHYTh, YTO OTCYTCTBHE B
BOJTHOM 3aKOHO/IaTEeNIbCTBE YETKOU
(hOpMYITUPOBKH yKa3aHHOTO MPHH-
una TMpernsaTCTByeT pa3paboTke
MPaBOBOTO MeXaHW3Ma €ro ocy-
IIECTBICHUS.

K yxazanHOMYy, cumTaem HyX-
HBIM J00aBUTh, YTO aKTyaJIbHOCTb
U Ie7ecO00pa3HOCTh H3YYEHHUS
JTAHHBIX BOIIPOCOB IOTYEPKHUBALT-
Cd M COBPEMEHHBIM COCTOSHHEM
KJIUMara, B TOM YHCJIe U B YKpau-
HE.

Kakx wm3BecTHO, HEraTuBHOC
BIUSHUE W3MEHEHUS KJINMara,
KOTOpO€ TIPUBOAUT K DJKCTpe-
MaJbHBIM TOTO/IHBIM SIBIIEHUSM U
CTUXUHHBIM O€ICTBHAM, TIOIbE-
My YPOBHS MOpPS, HaBOIHEHHUSM,
AHOMAaJbHOHM jXKape, 3acyxe, OIy-
CTHIHMBAHUIO, Ne(UIIATY 3armacoB
BOIBI U T. 1., ABISETCA YTPO30H
JUISL  TIOJMHOLIGHHON peann3aiiu
MpaB dYeJOBeKa BO BCEM MHpE,
B YAaCTHOCTH, IpaBa Ha XHU3Hb,
3I0pOBbE, Ha OE30IMACHYI0 OKpY-
JKAIOIIYI0 TIPUPOAHYIO Cpenmy, Ha
MOJIb30BaHNE BOJIHBIMH W MHBIMHU
MPUPOIHBEIMU pecypcamu, Ha JKH-
JUIIe, CaMOOTIpeeNieHne, Kyib-
Typy ¥ pa3Butue u T. A. [loremne-
HUE, KpOMe TOTO, BJIEUEeT 3a COO0U
W3MEHEHHsI YCJOBHH TIPOKHBa-
HUS, 9TO CKa3bIBAETCS Ha 370PO-
BbE HACEJICHHS B OIpPEACIIEHHBIX
pationax Ykpawssl [9, c. 37-41].
Heob6xoanMo moq4epKkHyTh, 4TO C
01.01.2020 roga BCTYNHJI B CUILY
3akoH YkpamHbl «O0 OCHOBHBIX
MpUHIUIAX (CTpaTeru) TOCy-
JIapCTBEHHOM 3KOJIOTHYECKON T0-
JUTUKA YKpawHbl Ha TEpPHOJ 0
2030 roma» ot 28.02.2019 rona
[10], B KoTOpOM Cpenu 3aMaHwMi 11O
YCHENIHOMY IPOBEICHHUIO JKOIIO-
TUYECKOW TIOJUTHKH OIPENeIeHO
pa3BUTHE OTPACIEBON CTpaTerHH
M0 TIPEeIOTBPAIIEHNI0 U3MEHEHUN
KJIMMaTa M aJlaliTallid K HAM.

Hcxons u3 ckazaHHOTr0, HE00X0-
JTUMO OCTaHOBHTHCS €IIe Ha OTHOM
acmeKTe paccMaTpuBaeMoOd TIpo-
omemel. Tak, B cT. 5 3akoHa Ykpa-
uHbl «O0 OXpaHe OKpyXKaromen
MIPUPOIHON CpENbl» OKPYKAroIast
MPUPOIHAs Cpella paccMaTpHBa-
eTCsl KaK COBOKYIHOCTH TPHUPOJ-
HBIX W COIHAaJIHHO-TIPUPOIHBIX
ycinoBuid U mpoueccoB. Ha Ham
B3TJISAJ], 3aKOHOMAATENh TOMYEPKH-
BaeT, YTO OKpY’Karomas MPUPOA-
Has cpena CyIIeCcTBYeT Kak IIeJoe,
a HE TOJNBKO KaK COBOKYITHOCTH
OTIENBHBIX TPUPOAHBIX PECYPCOB
1 00beKkToB. Takol BBIBOJ CTaHO-
BUTBCS BO3MOXHBIM  Onaromaps
TOMY, YTO YYWUTBIBAIOTCS IIPHUCY-
e e He TOJBKO PUPOAHEIE, HO
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Y TIPUPOITHO-COIHAIIFHBIE 3aKOHO-
MepHocTtu. [locrmennee cBsizaHo ¢
TEM, YTO OKPY)KAOIask PUPOIHAS
cpena sBISeTCS YCIOBHEM M CIIO-
co0OM JKM3HHM YeIIOBEKa, TeppH-
TOpUEH ero XU3HEeNeATEIbHOCTH,
MECTOM /ISl pa3MeIIeHUs] TPOU3-
BOJICTBEHHBIX U MHBIX XO3HCTBEH-
HBIX OOBEKTOB U T. J., © COOTBET-
CTBEHHO, CIIEyeT YYHUTHIBATh W
COTJIaCOBBIBaTh SKOHOMHYECKHE U
9KOJIOTHYECKHE HWHTEepPEeChl 00Ie-
CTBa, MPUHAMAsI BO BHIMaHHE KO-
Jorugeckue (pakTophl B TpOIEcce
COIMAJIbHO-DKOHOMHYECKOTO  pa3-
ButHs [4, c. 41].

B KkoHTEekcTe WM3I0KEHHOTO,
HEeNb3s OOOWTH BHHMAaHHUEM TOT
(hakT, 9TO HECMOTpPS Ha pPa3HOO-
Opasne TMPUPOIHBIX IMPOILECCOB U
pEeCypcoB, ydeHBbIE yBEpEHBI, HYTO
Cpeay BCeX MPHUPOIHBIX PECYPCOB
CaMBIM Ba)XHBIM SIBJISIETCS 3EMIIA,
KaKk cocTaBisonas Onocdepsl,
HE0OXOAMMOe yCIIOBHE CYIIECTBO-
BaHus xu3HU. Kpome Toro, ona
BBICTYIIa€T CPEICTBOM ITPOH3BOJI-
CTBa B CEILCKOM XO3sMCTBE, Oa-
3MCOM KaKOH-THMOO e TeIbHOCTH
YeJI0BeKa, KIIFOYEBBIM DIIEMEHTOM
MIPUPOTHON CpPEIbl, KOTOPHIH 00e-
creduBaeT  (YHKIIMOHHPOBAHHE
€€ WHBIX KOMIIOHEHTOB, UX CBS3b,
B3aUMOJICHCTBHE, a TakXke (hopmu-
poBaHHE M CTaOWIBHOCTH JKOCH-
CTEeMBI B 1IeNIoM [4, c. 41-42]. He
MeHee Ba)KHO M TO, YTO OHA HETIO-
CPEICTBEHHO CBS3aHA C JIPYTHMHU
MIPUPOTHBIMU OOBEKTAMH W TIpe-
JKJIE BCETO ¢ BOMOH (BOXHBIMHU 00b-
eKTaMH).

K ckazanromMy no06aBuUM, YTO
MTOJIb30BaHUE 3E€MJISIMH  BOJIHOTO
(hoHITa HETIOCPECTBEHHO CBS3aHO
C BOJOIIONIb30BaHUEM, W 3HAYHT,
U 3eMeNbHOe, W BOJIHOE 3aKOHO-
JATeIbCTBO  YKPAWHBI  JOJDKHBI
MpelycMaTprUBaTh TOJOXKEHUS 00
WCTIOJIB30BAHNH, OXPAaHE ¥ BOCTIPO-
H3BOJICTBE BOI (BOTHBIX OOBEKTOR),
a TaKXke 3eMellb BOTHOTo (hOHA.
Hcxons m3 atoro ocoOeHHO cTa-
HOBUTCS aKTyaJlbHBIM Ha CETOHHS
BOIIPOC O HaJJIeXKaled KOMIUIEKC-
HOHM OXpaHe, BOCHPOM3BOJCTBE H
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WCTIOJIb30BAHUIO ITUX MPHUPOIHBIX
pecypcos.

Kak m3BecTHO, K 3eMIIM BO-
THOTO (DOHZIA OTHOCSTCS 3EMIIH,
ykazanHble B XII rmase 3emeinbHO-
ro kojekca Ykpaunbl. Kpome Toro,
IepedeHb 3eMeib BOAHOTO (hoHma
MIpUBEJIeH U B CIICIMAIBHON CTa-
Tbe BomHoro kojexca YKpauHbl,
a WUMEHHO JTO 3eMJIH, 3aHSTHIE:
MOpSIMH, peKaMH, 03epaMH, BOJIO-
XpaHWIHIIAMHA, APYTUMH BOJIHBI-
MH 00BbEKTaMH, 00JI0TAMH, a TAKKE
OCTPOBAaMH, HE 3aHATHIMH JIECAMHU;
MPUOPEKHBIMA 3AIMATHBIMU TI0JIO-
caM¥ BJIOJIb MOpPEH, PeK M BOKPYT
BOJIOEMOB, KPOME 3€MeITb, 3aHATHIX
Jiecamu; THUIPOTEXHUIECKUMH,
JIPYTAMH  BOAOXO3SHCTBEHHBIMH
COOPYKEHUSIMH U KaHAJIaMH, a TaK-
YK€ 3eMITH, BBIJIEIEHHBIE TIO TT0JIO-
CBI OTBOJIA JUISI HUX; OeperoBBIMU
ITOJIOCAMH BOJTHBIX ITyTeH.

[TommHOCTHIO OTIPaBAAHHBIM €CTh
TOT (paKT, YTO IMPABOBOE PETYJIH-
pOBaHHE OXpPaHBI, HCIIOIH30BAHUSA
YKa3aHHOW KaTeropuu 3eMelb nMe-
€T Ompe/eNieHHbIe crenn(uiecKkre
YepPThI, HAINYHE KOTOPBIX SBISETCS
KpUTEpHEM YCTAaHOBJICHUS JIJISl HUX
Pa3IMYHBIX MPABOBBIX PEKUMOB.
BrmionnHe mOHATHO, 9TO 3TO HAXOAWUT
CBOE€ 3aKperyieHHe B 3eMeJIbHOM
u BogHoMm kopekcax YKpauHbI, a
OoJee neTanbHO W B MOJ3aKOHHBIX
HOpPMAaTHBHBIX aKTax.

B wacTHOCTH, TPaBOBOM pPEXUM
JMAHHOW KaTeropuu 3eMenb 00y-
CIIaBIIMBAETCA TIPABOBBIM PEXKH-
MOM COOTBETCTBYIOIINX BOIHBIX
O00OBEKTOB, a CoJepKaHHWe IpaBa
BOJIOTIONIB30BAaHUS, B CBOIO Ode-
penb, OIpeeNnseT B ONpe/IeIIeHHOM
CTETICHW TIpaBO 3EeMJIETIOIH30Ba-
HUsA. COOTBETCTBEHHO, BO3HHKA-
€T HEeOOXOTUMOCTh 3aKpeIUICHUs
COOTBETCTBYIOIIUX  TOJIOXKEHUN
peanm3anyy TmpaBa OOIIET0 BOAO-
MTOJTE30BAHMS M B 36MEITbHOM 3aKO-
HOJIaTeJIhCTBE.

CkazaHHOE HE0OXO0IUMO JIOTION-
HHUTH TeM, 4To cTarhs 11 Bomaoro
KOJIeKca YKpauHbl TpeaycMarpu-
BaeT IpaBa TpakIaH, UX 00Lemu-
HEHUIl M JAPYrHX OOIIECTBEHHBIX

(hopMHUpOBaHMIA TIO OCYIIECTBIIE-
HUIO MEPONpPHUATHH, KacarolIuXcs
W WCIIONB30BaHMS, W OXPaHBI BOJ,
a Taxke BOCIPOM3BOJICTBA BOIHBIX
pecypcos. Tak, yka3aHHBIE JIHTIA B
YCTaHOBJICHHOM TIOPS/IKE HMMEIOT
MpaBoO MPUHAMATh y4acThue B pac-
CMOTPEHHH MECTHBIMH COBETaMHU
U TOCYIapCTBEHHBIMH OpTaHM3a-
[USMH BOTIPOCOB, CBS3aHHBIX C
WCTIOJIb30BAHUEM W OXPaHOW BOJ,
a Taxke BOCIPOM3BOJICTBA BOIHBIX
PECYpCOB; OCYIIECTBISATh O0O01IIe-
CTBEHHBIM KOHTPOJIb B JIaHHOU
cdepe, ogaBaTh B CyJ HCKH O BO3-
MEeIIeHNHN yiiepoa, TPUIHHEHHOTO
TOCY/IapCTBy W TpakJaHaM BCIIE-
CTBHE 3arps3HEHHs, 3aCOPEHHS U
WCYEPIaHUs BOJI; UCTIONHSTH WHBIE
(yHKIIMY B yKa3aHHOM chepe B co-
OTBETCTBUH C 3aKOHO/IATEIIECTBOM.

Mexay TeMm, MpeacTaBiIsIeTcs
1eecoo0pa3HbIM 3aKOHOIATEITHHO
3aKpeIuTh MPaBO TPAXKIAH HA yda-
CTHE B PEIIEHIH BOIIPOCOB, Kacaro-
IIUXCS TIPaB Ha BOJHBIE OOBEKTHI, a
TaKKe UX 00s13aHHOCTEH 0 OXpaHe
JAHHBIX 00BEKTOB.

DT0 0COOEHHO aKTyalbHO, YIH-
TBIBasi BO3MOXHOCTB, IPEIyCMO-
TPEHHYIO BOJHBIM 3aKOHOJIATEIh-
CTBOM, TI0 OCYIIECTBIICHUIO TIpaBa
o0miero Bomomonb30BaHus. Kaxk-
JIBIH TpaskJaHWH BIIPaBEe UMEThH J10-
CTYH K BOIHBIM OOBEKTaM, HAXOJIS-
IIMCS B O0IIeM TOJTb30BaHUH.

[IpaBo 001mIero BOIOMOIL30BA-
HUS CPeI BOAHBIX IPaB 3aHUMAET
BaYXHOE MECTO, TIOCKOJIBKY €TO pac-
CMaTPHUBAIOT KaK CITOCOO HCITOJNb-
30BaHMS MTOJIE3HBIX KaueCTB BO/I.

BeiBoabl. B naHHON cTaThe
MIPOaHAIN3UPOBAHEI JIUIIH HEKOTO-
pBIe IPOOIEMBI, KOTOPhIE BO3HUKA-
0T B TIPOIIECCE pean3ainuy u ooe-
CHeYeHHsI TIpaB Tpa)kaaH TPexKIe
BCEro B cdepe BOAOMOIH30BAHUSA
n oxpanel Box. OOOCHOBaHa He-
00XOAMMOCTh  3aKOHOJIATEITLHOTO
3aKpeIUIeHNs IPUHITUIIOB BOIHOTO
3akoHomarenbeTBa. Chopmymupo-
BaH OJIMH W3 IPUHIIUIIOB, 8 UMEHHO
MIPUHIINT 00€CTIeYeHNST TIPUOPHUTE-
Ta TpaBa TpakIaH Ha oOIIee BO-
JIOTIONTb30BaHME.  DKOJIOTHUYECKOe
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3aKOHO/IaTeNIbCTBO, B YAaCTHOCTH,
BOJTHOE M 3eMENIbHOE, B YKa3aHHOU
cthepe OMKHO COOTBETCTBOBATH
TpeOOBaHMSIM 00IIIeCTBa, OCOOCH-
HO B YCJIOBUSX E€BPOMHTETPAINU
JUTSL HAJIJIEXKAIIETO PETYIUPOBAHHS
B wuccienyemMoil obmactu. Bomwr
— Ba)KHEMIlee HAaLMOHAJIbHOE J0-
CTOSIHME YKPaumHCKOTO Hapojaa H,
CJIeIOBaTENbHO, TPeOYIOT 0c000TO
peKHUMa 3aIUThl U OXPaHBI.
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IKOJOT'MYECKHUE ACIIEKTBI
3AKOHOIATEJBCTBA YKPAUHBI B
COEPE TYBJINYHBIX 3AKYIIOK U ACQUIS
EBPOIIEMCKOI'O COIO3A: BOITPOCHI
COOTHOWIEHUSA U ATAIITAIIUA

Jlapuca HIEBYYK
CTaplIni MpenojasaTenb Kadeapsl TpaskAaHCKO-TTPABOBBIX JHUCLIUTLITHH
BocrounoeBporeiickoro HallMOHAIBHOTO YHUBEpCcUTETa MMeHN Jlecn
YKkpauHKu

B crarbe TpOBEIEHO TEOPETHKO-NPABOBOE HCCIIEIOBAHHE KOJIOTHUECKUX
ACIIEKTOB OPraHM3allii ¥ OCYIIECTBICHHUS 3aKyIIOK TOBApOB, paboT U yCIyT [UIs
o0eCrieyeHNsT HYKJ TOCYAapCTBa, TEPPUTOPHAILHBIX OOIIWH U 00bEAMHEHHBIX
TEPPUTOPHANIBHBIX OOIIMH B 3aKOHOJATEIILCTBE YKPAUHBI B YCIOBHUAX CBPOIICH-
CKOM MHTErpaIlK FOCYIapCTBa; PACCMOTPEHBI OCHOBHBIC HOPMBI SKOJIOTUYECKO-
ro Xapakrepa B cdepe MyONUYHBIX 3aKyIOK B KOHTEKCTE ¢ peOPMHPOBAHUS
B YKpauHe; UCCIIeIOBAHbI OT/IE/IbHBIC BOMPOCHI COOTHOIICHHUS U aJIallTallui Ha-
[HOHAJIBHOTO 3aKYMOYHOIO 3aKOHOJaTeNnbcTBa U acquis EBpormeiickoro Coro3a;
HAMEUCHBI MEPCICKTUBBI JAIbHCHINETO YCHUICHUST SKOJIOTMYCCKOM COCTaBIISIIO-
IIel B 3aKOHOMATEIBCTBE YKPAWHBI O MYyOIUYHBIX 3aKyIKaX B COOTBETCTBHH C
tpeboBanusimu EC.

Knroueswte cnosa: sxonozuueckue acnekmol, nyonuuHsle 3aKynKu, opeanu3a-
yust u ocywecmeiienue nyonuYHbIX 3aKynoK, 3aKynka moeapos, pabom u yciye,
Esponeiickuui Corw3s, aoanmayus.

ECOLOGICAL ASPECTS OF UKRAINE LEGISLATION IN THE
FIELD OF PUBLIC PURCHASES AND ACQUIS OF THE EUROPEAN
UNION: RELATIONS AND ADAPTATION

Larisa SHEVCHUK
Senior Lecturer at the Department of Civil Law Disciplines
of Lesya Ukrainka East European National University

The article provides a theoretical and legal study of the environmental aspects
of the organization and procurement of goods, works and services to meet the
needs of the state, territorial communities and united territorial communities in
the legislation of Ukraine in the context of European state integration; the basic
environmental standards in the field of public procurement in the context of its
reform in Ukraine are considered; the individual issues of the correlation and
adaptation of national procurement legislation and the acquis of the European
Union are investigated; prospects for further strengthening the environmental
component in the legislation of Ukraine on public procurement in accordance
with EU requirements are outlined.

Keywords: environmental aspects, public procurement, organization and
implementation of public procurement, procurement of goods, works and services,
European Union, adaptation.

. ASPECTE ECOLOGICE ALE LEGISLATIEI DIN UCRAINA
IN DOMENIUL DE ACHIZITII PUBLICE SI ACQUIS-UL UNIUNII
EUROPENE: RELATII SI ADAPTARE

Articolul oferd un studiu teoretic si legal al aspectelor de mediu ale organiza-
rii si achizitionarii de bunuri, lucrari si servicii pentru a raspunde nevoilor statu-
lui, comunitatilor teritoriale si comunitatilor teritoriale unite in legislatia Ucrainei
in contextul integrarii statului european; sunt luate in considerare standardele de
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baza de mediu in domeniul achizitiilor publice in contextul reformei sale in Ucraina; sunt analizate problemele individuale
ale corelatiei si adaptarii legislatiei nationale privind achizitiile publice si a acquis-ului Uniunii Europene; Sunt prezentate
perspective pentru consolidarea suplimentara a componentei de mediu din legislatia Ucrainei privind achizitiile publice in

conformitate cu cerintele UE.

Cuvinte-cheie: aspecte de mediu, achizitii publice, organizarea si implementarea achizitiilor publice, achizitii de bu-
nuri, lucrari si servicii, Uniunea Europeand, adaptare.

OCTaHOBKA npooJe-

Mbl. OniHOM M3 Hambosee
OCTpPBIX MIOOATBHBIX MPOOIEM CO-
BPEMEHHOCTH, KOTOpas MpeacTaia
Mepe/i YeIOBEYECTBOM, SIBIISIETCS
yrpo3a MHPOBOTO 3KOJOTHYECKO-
ro kxpusuca. IIporHosupyemsle
NOCJIIEACTBUS  ILUBUIU3AIMOHHON
JKOJIOTHUECKON KaracTpodsl 00y-
CJIOBMJIM HEOOXOIUMOCTH AKTHBH-
3allu MPUHATUSA KOMIUJICKCHBIX H
BCECTOPOHHUX MeEp JJIsI €€ MPeoT-
BpalleHusl KaK CO CTOPOHBI MUPO-
BOTO €OOOIIECTBA, TaK M CO CTO-
POHBI OTACIBHBIX TOCYHAApPCTB, UX
00BEIMHEHHUH 1 COI030B.

OxpaHa OKpy:KaroIiel cpensl,
panroHajIbHOE  MPHPOAOTIONB30-
BaHHE W JKoJormueckas Oezorac-
HOCTb JOBOJIBHO ILHI/ITGJII)Hblﬁ
nepuoa BpEMCHU ABJIAIOTCA IMPEI-
MeToM ocoboro BHHMaHHS EBpo-
nieiickoro Coro3a v HaIllTK CBOE 3a-
KpCIJICHUEC B €TI0 JIOKYMCHTAax.

He ocranacs B cTopoHe OT 3THX
IpoLeccoB U YKpauHa. B coorBeT-
CTBHH C I/I36paHHI>IM €10 CBPOUHTC-
TpallMOHHBIM BEKTOPOM Pa3BHUTHA,
YKkpanHa MocCJeI0BaTEIbHO BHE-
JpsIeT KOJIOTUYECKHE MOAXOIbI B
HAIMOHAJBHOE 3aKOHOJATEIbCTBO
MIPU PEryAUPOBaHUH OOJILIIMHCTBA
cdep rocymapcTBeHHOW M oOmIe-
CTBEHHOU )KU3HU. YCUJIEHHE IKOJIO-
TUYECKOM COCTaBIISIOUIEH TTPOU30-
[IJIO U B paMKax peOopMUPOBAHHUS
MyOIMYHBIX 3aKYTIOK B TOCYapCTBE
B cBsi3u ¢ mpunHiATHeM 19.09.2019
r. 3akoHa YkpauHbl «O BHECEHHUU
n3MeHeHui B 3akoH YKpauHbl «O
MyOMMYHBIX 3aKylKax» M HEKo-
TOpBIE JPYTHE 3aKOHONATEJIbHBIE
aKThl YKpauHbl OTHOCHTEIBHO CO-
BEPIIIEHCTBOBAHUS MyOIMUYHBIX 3a-
kynok» Ne 114-1X (nanee — 3akoH
Ne 114-IX) [1], koTopBbIii BCTynHII B
cuty ¢20.10.2019 ¢ 19.04.2020
L. (kpome pazaena VI) BBoautcs B
JIEUCTBHUE.

Hcxons u3 BBIIEU3I0KEHHOTO,
BONPOCHI OCOOEHHOCTEH COOTHO-
IICHUS W aJanTalui HAIMOHAb-
HOTO 3aKyMOYHOTO 3aKOHOJATENb-
cTBa YKpauHbl u acquis EBponeii-
ckoro Coro3a B 3T0# cdepe Tpedy-
0T OCHOBAaTEIIbHOTO TEOPETUKO-
MIPaBOBOTO aHaJM3a, 4TO 00yCiIaB-
JIUBACT AKTYyaJbHOCTh TE€MbI HC-
cJIeJI0OBAHMSI.

CoctosiHMe  HMCCJIEIOBAHUS.
CoBpeMEHHOE COCTOSIHME, pealluu
U TEPCIEeKTUBBI €BPOMECHCKON HH-
Terpanuu YKpauHbI B chepe IKOIO0-
THYECKOTO TIPaBa B IIEJI0OM, a TaKXKe
pPalMOHANBHOTO IPUPOIOTOIB30-
BaHMUsI, TOCYIaPCTBEHHOM 3KOJIOTH-
YECKOW MOJUTHUKH U O€30MacCHOCTH
B YaCTHOCTH, PACKPBITHI B HCCIIC-
noBanusix B.U. Aunpeiinesa, A.B.
AnncumoBori, A.Il. TerbmaHa,
N.N. Kapakamia, B.B. Koctuukoro,
M.B. Kpacnosoii, FO.A. KpacHo-
Boii, M.H. MrikueBuua, T.E. Xa-
putonoso#, 10.C. Illemmryuenka,
M.B. lllyneru.

Hekortopsie pobieMb! aganra-
MU 3aKOHONATEILCTBA YKPaWHBI
k npaBy EC B cdepe myOnmunbix
(rocynapcTBEHHBIX) 3aKyIOK pac-
cMoTpeHsl B paborax 1.B. Bisiib-
ka, O.I. Typuenxo.

B T0 e Bpems, KOMILIEKCHOE
HCCJIEIOBAaHUE BOIIPOCOB ajanTa-
MU HKOJOTHYECKUX ACIEKTOB 3a-
KOHOJIaTEeNIbCTBA YKPaWHBI acquis
EBpomneiickoro Corosa B cdepe 1my-
ONMMYHBIX 3aKYTIOK, OTCYTCTBYET.

Hcxons u3 n310:keHHOTO, HeJIbI0
U 3a7aveiil cTaTbHU SBISETCS TPO-
BEJICHUE TEOPETUKO-IPABOBOIO HC-
CJIEZIOBAHUS HKOJIOTMYECKUX aCTICK-
TOB HAIIMOHAIIEHOTO 3aKOHOJIATEIb-
cTBa YKpauHbl B cpepe myOnmmuHbIX
3aKYIIOK, a TAKKe €r0 COOTHOIICHHUS
u anmanraiyu ¢ acquis EC.

H3i0:xeHne 0OCHOBHOTO Mare-
puasa. 3akoHoM Ne 114-IX neit-
cTByrolMi 3akoH Ykpaussl «O my-

OMMYHBIX 3aKynKax» oT 25.12.2015
r. No 922-VIII (manee — 3akon Ne
922-VIII) [2] w3noxkeH B HOBOH
penakauyu. OOHOBIEHHas peaak-
sl Tpo(UIBHOTO HOPMATHBHO-
MPaBOBOTO aKTa ONpejeNseT mpa-
BOBBIC M HKOHOMHYECKHE OCHOBBI
OCYILIECTBIICHHS 3aKYIIOK TOBAapOB,
paboT M ychmyr Juis O0OeCTCUCHHS
HYXJ TOCYHapcTBa, TEPPUTOPH-
ANbHBIX OOUIMH M OObEeAMHEHHBIX
TEPPUTOPHATILHBIX OOIIMH.

OcHoBHOM %ke 11e7bI0 3akoHa Ne
114-IX, Kak mpsMO yKa3aHO B €ro
npeamoOyne, sBisieTcs obecreye-
HUE 3QPEKTUBHOTO U MIPO3PAYHOTO
OCYILIECTBIICHHS 3aKyIOK, CO31a-
HHUE KOHKYPEHTHOM cpeabl B chepe
MyOJMMYHBIX 3aKyNOK, MpPEaoTBpa-
[IEHUE MPOSIBJICHUH KOPPYNLUHU B
9TOi cdepe, pa3Butue A0OPOCO-
BECTHOH KOHKYPEHLHH. 37ech XKe
OTAETBHO AKLUEHTUPOBAHO, YTO
9TOT 3aKOH TaKKe HMMEET LEJbIO
aJanTHPOBaTh  3aKOHOIATEIbCTBO
Vkpaunsl acquis EBpomnefickoro
Coro3a Bo ucrnonHenue Comnaiie-
HUS 00 acconmanuy Mexay YKpa-
WHOMW, ¢ OHOW cTOpOHBI, 1 EBpo-
neiickum Coro3oM, EBpomnelickum
COOOIIECTBOM IO aTOMHOHN 3HEp-
TM{ U UX TOCYIapCTBAMU-YICHAMH,
C Ipyroii CTOpOHBI.

VIMeHHO Ha BBIMOJIHEHHE psAa
00s13aTeNnbCTB, B3ATHIX Ha cedd
rOCYJapCTBOM B pe3yibTare IMoJ-
nucanusi Cornamenuss 00  ac-
COLIMAaLUM MEXAy YKpauHOH, ¢
onHO# cToponsl, U EBponeiickum
Coro3zom, Epomeiickum cooOrie-
CTBOM IO aTOMHOM PHEPruM M MX
rocyJapcTBaMU-WICHAMH, C JIpy-
roit croponsl (nanee — Corname-
Hue 00 acconmanuu) [3], patudu-
LUPOBAaHHOTO 3aKOHOM YKpauHbI
or 16.09.2014 1. Ne 1678-VII [4],
VYKpanHOH OBLIO MPOBEICHO Ove-
penHoe pedopMupoBaHue chepsl
MyOJIMYHBIX 3aKYyTIOK.
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BaskHoit wacThio peopMBI cTa-
Jla DKOJOTH3AIHs OPTaHU3alHd |
OCYIIECTBIIEHUS TyOIMYHBIX 3a-
kynok. [lociemHsisi, B 4acTHOCTH,
3aKIII0YAaeTCS B 3aKpEIUICHHH B
HAI[MOHAIBHOM 3aKOHOJATEhCTBE
MpaB 3aKa3yhKa MpU 3aKyIKe TO-
BapoB, padOT W yCIyT yCTaHABJIH-
BaTh B TEH/IEPHOH MOKYMEHTAIUU
TpeOoBaHHUS K WX Ka4eCTBEHHBIM
(B TOM YHCIIE SKOJIOTHIECKIM) Xa-
paKkTepUCTHKaM, a Takxke Tpebo-
BaTh OT YYaCTHUKOB ITOITBEPKIeC-
HUS TOTO, YTO TIpeJjIaraeMble MU
TOBAphl, YCIyTH WIH PabOTHI IO
CBOWIM DKOJIOTHYECKUM HIIH WHBIM
XapaKTEePUCTUKAM COOTBETCTBYIOT
TpeOOBaHMIM, YCTAHOBJICHHBIM B
TeHAEepHOU JoKyMeHTanuu (1. 3 9.
2ct 22,9.3 cT. 23, 9. 5 cT. 23 3a-
xoHa Ne 114-1X) [1].

Kpowme storo, cpenu HOpM dKO-
JIOTUYECKOTO XapaKTepa, BIEepBbIE
BBEJICHHBIX B OOHOBJICHHOE 3aKy-
MMOYHOE 3aKOHOJATEIhCTBO, OCO-
00ro BHHMaHUS 3aCIyXHBaeT Ka-
TEropusi «CTOUMOCTH YKH3HEHHOTO
[UKJIa» KaK OJUH W3 KpUTEpHEB
OIIEHKH TEHJEPHBIX TPEeTOKESHHHA
y4acTHUKOB. B wacTHOCTH, corac-
HO 4. 4 ct. 29 3akona Ne 114-1X
B Cly4yae NMPUMEHEHHS KpUTEpHUs
OIIEHKH CTOMMOCTH >KH3HEHHOTO
LMKJIa B 3TOT KPUTEPUN, KpoMe
1eHsl ToBapa (paboThl, YCIYTH),
MOYKET BKJIFOUAThCS OJMH WJIM He-
CKOJIbKO DPAacXOJIOB 3aKazyMKa Ha
MPOTSDKEHUH KM3HEHHOTO  ITHKIIA
ToBapa (ToBapoB), paboTHI (pabdoT)
Wi yciayru (yciyr), a WMEHHO
pacxoibl, CBA3aHHBIE C: MCIIOIB30-
BaHHEM ToBapa (TOBapoOB), pabOTHI
(pabot) nnm ycmyru (yciyr), B TOM
YHUClIe TOTpeONieHHe DJHEPTHHA |
JIIPYTUX PECypCcoB; TEXHHUUECKUM
oOciy)XrBaHUEM; COOpPOM H YTH-
JU3alKel ToBapa (TOBApOB); BIIHS-
HUEM BHEIIHUX DKOJIOTHYECKUX
(hakTOpOB B TEUEHHE KUZHEHHOTO
[IMKJIa ToBapa (TOBAapoOB), PabOTHI
(pabot) ummu yemyru (yciyr), B Ciy-
4ae, eCJIM UX JACHEXHasi CTONMOCTb
MOJKET OBITh OIIpeJieNieHa, B 4acT-
HOCTH BITUSTHHE BBIOPOCOB TTapHH-
KOBBIX Ta30B, JIPYTHX 3arpsi3HAIO-

IIMX BEIIECTB M HMHBIE PACXOIBI,
CBSI3aHHBIE C YMEHBIIIEHHEM BO3-
JIEHCTBHS HA OKPY)KAIOIIYIO CPEy
[1].

[IpuBeneHHBIE HOPMBI JKOJIO-
THYECKOTO XapakTepa, IMperycMo-
TPEHHBIE B HAIIMOHAIEHOM 3aKOHO-
JIATEeIIbCTBE YKPAWHBI, — PE3YIIbTaT
ero aJamnTalii K TMOJOXKESHUIM
Hupextussl 2014/24/EC EBponeii-
ckoro mapinamenta u Cosera EC
ot 26 ¢espans 2014 roma o rocy-
JTAPCTBEHHBIX 3aKyIMKaX W OTMEHa
Hupextuser  2004/18/EC  (manee
— HupextuBa 2014/24/EC) [5]. B
YaCTHOCTH, HOpMaMHu JIMpEeKTUBHI
2014/24/ EC ompeneneHsl: 0Co-
0o0e 3HaYeHHE TPUHATHS COOTBET-
CTBYIOLIUX Mep Ml 00ecTedeHus
coOIoneHnsT 00s13aTeNIbCTB B che-
e SKOJIOTHIECKOTO ITpaBa C HENbI0
Ha/UIeKAIEH WHTErparui dKOJo-
TUYECKHUX TpeOOBaHMIA B MPOIIEIY-
PBI TOCYTapCTBEHHBIX 3aKYITOK (CT.
37), HeoOXOAMMOCTh OCYIIIECTBIIE-
HUS KOHTPOJS 3a COONIOeHHEM
MOJIOKEHUH HKOJOTHYECKOTO Ipa-
Ba Ha COOTBETCTBYIOIIMX 3Tamax
nporenyp 3akynok (crt. 40), sxo-
JIOTUYECKHE MHHOBAIIMH KaK OIMH
13 OCHOBHBIX (DaKTOpPOB pocTa B
Oynymem (ct. 47), BO3MOXHOCTB
3aKa34YUKOB TPeOOBaTh MPUHATHS
Mep SKOJOTHYECKOTO MEHEKMEH-
Ta WIA CXeM, KOTOpble OyayT uc-
MOJIb30BATHCS TIPU  BBITIOJTHEHUN
TOCYIapCTBEHHOTO KOHTpakTa (CT.
88), BOBMOXKHOCTD 3aKa3unKa MpH-
MEHSTh DJKOJOTHYECKHE KpHUTe-
pUH TIPH OLIEHKE TPEAIOKESHHBIX
y4acTHUKaMH TOBapoOB, pPadOT H
yeayr (ct. 92) u ap. [5].

B memom, kKak oTMEUEHO B CT.
91 uccienyeMoro JOKyMEHTa, 3Ta
JupektnBa paszbACHSET, KaKUM
o0pa3oM 3aKa3dyMKd MOTYT BHe-
CTH BKJAJ B 3alIUTy OKpPYKaro-
el cpelbl U OKazaTh CO/CMCTBUE
YCTOHYHMBOMY Pa3BHTHIO, B TO XKe
BpeMsl TapaHTUPYsl, YTO OHU MOTYT
MOJyYUTh JTydIllee COOTHOIICHHE
IIEHbl W Ka4eCTBa JJISi CBOMX KOH-
TpPakToB [5].

B sTtom muiaHe kpaiiHe BaxkHa
nosunuss B.M. AwnnpeiiueBa, ko-
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TOPBIA yKa3bIBaeT, YTO oOecreye-
HUE DOKOJOTHYECKHX KPHUTEPHEB
0€3011acHOCTH OKpY)KaroIeH cpe-
IIbI, 37I0POBBSI M KMU3HU HYeJOBEKa
00yCJIOBIMBAET BBICHIMNA YPOBEHB
VWHTETPAIlMd B KOHTEKCTE CTAaHOB-
JICHWS ¥ PA3BUTHUS aHTPOTIO3AIIUT-
HOTO TIpaBa M TIpaBa HKOJOTHYE-
CKOW 0e30TMacHOCTH KaK COCTaB-
JSAIOIIEN HSKOJIOTMYECKOTO MpaBa
W 3aKOHOJATENIbCTBA YKpawHBI [0,
c. 17-18]. VdeHsIit Takxke OTMe-
YaeT, 4YTO WHTEerpamus SKOJOTH-
YECKOW TIOJIUTUKHA B TPOTPAMMBI
COIMAJIbHO-DKOHOMHYECKOTO  pa3-
BHUTHUS TpeOyeT pa3paboTKu U pac-
MIPOCTPaHEHNS COOTBETCTBYIOIIETO
0JI0Ka IMPaBOBOTO PETYIIUPOBAHUS C
Y4eTOM MEXTyHAPOIHOTO OIThITA B
aToit cdepe [6, c. 17].

TakuM 00pa3oM, HIMEHHO OITBIT
EBponeiickoro Corw3a B perynu-
POBaHWU 3aKyTMOYHOH cepsl cTal
TeM OPHUEHTHUPOM, KOTOPHIA U3-
Opaya /utst ce0st YKkpanHa pu BHY-
TPHUTOCYJapCTBEHHOM pedhOopMHUPO-
BaHWU pETIaMEHTAIlNHd 3aKyTIOK.
OpnHako, HE SBISACH TOKA ITOJTHO-
uedHsiM  wieHoM EC, Vkpauna
Ha CETOAHSAIIHUI JeHb BHEApHUIIA
JUIITb HEKOTOpble HOpMBI Jlupek-
tuBbl 2014/24/EC sK0I0THYECKOM
HaIpaBJIeHHOCTH B CBOE 3aKyIOd-
HOE 3aKOHOJIATEeILCTBO, OTPAHUYH-
BasICh B3ATHIMH Ha ce0s 00s13aTerhb-
ctBaMu coracHO  ComTalieHUIo
00 accornuanuu. JlanpHelInee xe
pa3BUTHE  TOCydapcTBa  JIOMIK-
HO COTPOBOXKIATHCS yCHIECHHEM
9KOJIOTHYECKOW HAIpaBICHHOCTH
€ro TIOJUTHUKH B COOTBETCTBHH CO
crannapramu EBporneickoro coro-
3a B 9TOH cdepe.

AHanm3upys HBIHEIIHEE COOT-
HOIIIEHUE DKOJIOTUYECKUX AacCIIeK-
TOB TIPaBOBOTO  PETYIMPOBAHHSA
3aKynok B Ykpaune u EC, Taxxe
cilenyeT oOpaTHTh BHHMaHHE Ha
HEKOTOpBIE PA3INYHsl B TEPMHHO-
JIOTHH, WCIOJB3yEeMOW B COOTBET-
CTBYIOIINX JOKYMEHTaX.

B gactHocTH, 3akon Ne 114-IX
OTIepUPYET MOHATHEM ITyOITHIHBIC
3aKyITKH», UCTIOIB3Ys eT0 It 000-
3HAYEeHUsI TPUOOPETEHNS TOBAPOB,
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paboT u ycuyr 3akazyukamu (1. 11
u 1. 25 c1. 1), mepedeHs KOTOPhIX
YETKO OIPEe/IeIIeH B CT. 2, U K KOTO-
PBIM OTHOCSTCSI HE TOJBKO OPTaHBI
TOCY/IapCTBEHHOH BJIAacTH, HO U Op-
raHbl MECTHOTO CaMOYIIPaBIECHHS,
O0BETUHEHHUS TEPPUTOPHATBHBIX
OOIIWH, a TaKXKe HEKOTOPBIC FOPH-
IUIecKre ina (MX 00beTMHECHMS)
[1].

B cBoro ouepenp, Jupexrtuna
2014/24/EC wucnonp3yeT TEpMHH
«TOCyIapCTBEHHBIE 3aKYITKI»,
psIMO yKa3biBas B CT. 4, uto «IIpa-
Bwia EC 1o rocynapCTBEHHbIM
3aKyIlkaM He TpeAHa3Ha4eHbI I
oxBaTa BceX (OpPM HCITOJIb30BaA-
HUSl TOCYapCTBEHHBIX CPEJCTB, a
TOJIBKO TeX, KOTOPbIE HAIpPaBIICHBI
Ha TproOpeTeHne padboT, TOBapOB
WJIH yCITYT Yepe3 MPUCYKISHHE TO-
CYIapCTBEHHOTO KOHTpPAKTay [5].

B sTOM KOHTEKCTE clemyeT oT-
METHUTb, YTO TIOJOKeHUs JupexTu-
BbI 2014/24/EC npemycmarpuBaroT
00s13aTeIbCTBA, KOTOpHIE, B TIEp-
BYIO O4Ye€pellb, OyAyT BBITIOTHITHCS
rocyi1apcTBaMHu — 4ieHaMu EBpo-
niefickoro Coro3a. Takke HEOOXO-
JUMO MMETh B BUAY M CHEIH(PHUKY
opuarndecko mpupoasl  Jupek-
tuBel  2014/24/EC, MOCKONBKY
OHa JIOJDKHA YYHTHIBATH pPa3iv-
YU B KOHCTPYKIHUSAX MOCTPOCHHS
CHUCTeM  OOIIerocyl1apCTBEHHBIX
W MECTHBIX OpraHOB BIIACTH pa3-
JIMYHBIX CTPaH, KOTOpbIe OyIyT nc-
TTOJTE30BATh €€ MTOJIOYKEHHSI B CBOCH
NEeSTeNbHOCTH. YUHUTHIBAS H3II0-
JKEHHOE, B YKpauHe 3aKOHOAATENb
BITOJTHE 0OOCHOBAHHO PACIIPOCTpa-
HWI dKojoruyeckue Hopmbl EC
IIPH PETYIUPOBAHUH BHYTPEHHUX
MyOIWYHBIX 3aKYIIOK KaK Ha rocy-
JApCTBEHHBIE CTPYKTYPHI, TaK ¥ HA
TEepPPUTOPHATLHBIE OOIIUHEI.

AHanu3 BOIIPOCOB COOTHOIIIE-
HUS DKOJIOTHUYECKUX acCIleKTOB 3a-
KOHOJZIaTeNIbCTBA YKpauHbI B chepe
MyOIWYHBIX 3aKYIIOK U acquis EB-
POTIEHCKOTO COI03a TaKXKe TPeo-
MpeJieNsaeT MOTpeOHOCTh B HCCe-
JIOBaHWW COJIEP)KATeNIbHOTO Ha-
MTOJTHEHUSI TEPMUHA «aJarTaInsy,
WCTIOJB30BAHHOTO B TpeamOyie

3akona Ne 114-IX mpu ykazaHuu
HAa ero IeJb.

Kak cnpaBensivBo oTMedaroT
YYeHbIe, OJHUM W3 BaXKHBIX dJle-
MEHTOB HWHTETPaluu YKpauHBI B
EC saBnsercss npuBeneHue 3ako-
HOJATeIhCTBA YKPAaWHBI B COOT-
BETCTBHE CO CTaHIapTaMH IpaBa
EC. Tlpu »sTtom ajanTanus 3akKo-
HOJATeIhCTBa YKPAWHBI K 3aKOHO-
narenbctBy EBponeiickoro Coroza
3aKIII0YAaeTCS B TIODTAITHOM IIPH-
HSATUU ¥ BHEJPEHUH HOPMATHBHO-
MPaBOBBIX AKTOB YKpawHBI, pa3-
paboOTaHHBIX C Y4YeTOM 3aKOHOJIa-
TenscTBa EBpomnetickoro Coro3a [7,
c. 228].

Crnemyer OTMETUTB, YTO B IOPH-
JUYECKOW JUTeparype, Hapsuy ¢
MOHSATHEM «aIallTaIs», HEePEIKO
WCTIOJNIB3YIOT TEPMHHBI «CONMKe-
HUE 3aKOHONATENECTBA», «TapMO-
HU3AIUD), «KOHBEPTEHITUSY, «all-
MPOKCUMAIIHS»,  «YHU(DUKAIUI,
«AMITJIEMEHTAIUS U «TPAHCIIO3H-
us» [7, c. 228; 8, ¢. 554-558].

B T0 xe Bpemsi eAMHOTO T0JIX0-
J1a K COJIEpyKaHUIO M COOTHOIICHHUIO
STUX KaTeropuil B HayYHOU JIuTepa-
Type HET, ¥ B MIEPBYIO OYepeb 3TO
KacaeTcsi TePMUHOB «aalTalusD 1
«rapMoHM3anus». Tak, Harmpumep,
OJIHA TPYyIIa YYEHBIX CO CCBHUIKON
Ha BBIBOABI OJKcrepToB lleHTpa
€BPOMNEHCKOTO W CPaBHUTEIHLHOTO
npaBa nmpu MUHUCTEPCTBE FOCTH-
MU YKpanHbl 000CHOBBIBAET I10-
3UIMI0, YTO B YKpauHe Mpolecc
MPHOIKEHNS K 3aKOHOAATEIbCTBY
EC HOCHUT ckopee 0JJHOCTOPOHHMI
XapakTep, Bellb OHA HE SBISIETCA
rocygapctsoM — uwieHoMm EBpo-
neiickoro Coro3a U HE MIPUHUMAET
y4acTusi B HOPMOTBOPUYECKHX TIPO-
neccax Ha ypoHe EC. ITostomy
nenecooOpa3Hee  HCIIONB30BAaTh
JUIs 00O3Ha4YeHHUsl JTaHHOTO TIPO-
1ecca TepPMHUH «aJanTaiusy, Io-
CKOJIBKY OH MIMEeT 0oJiee IIMpOKOoe
3HAYEeHNE, YeM TapMOHM3AIHs, H
BKITIOYAET B ce0s TpOIIecC rapMo-
Hu3anuu. B cBoto ouepesib, TepMHUH
«TapMOHM3AIHS» HCIIONB3yeTCS B
eBPONEHCKOM TIpaBe aisi 0003Ha-
YeHHs TIpoIiecca COMMKEHUS 3aKO0-
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HOJIAaTEIbCTB TOCYIAPCTB-UICHOB,
KOTJIa COIJIacyloTCsl O0Imne TOA-
XONIbl, KOHIICTIINW pa3BUTHUS Ha-
[IMOHAJILHOTO  3aKOHOJIATEJIhCTBA,
BBIPA0ATHIBAIOTCS OOIITHE MIJIS TIPH-
MEHEHHsI TPaBOBBIE HOPMEI. JTO
CKOpee B3aUMHBIN MPOIECC MEKTY
TOCyAapCTBAMH-YJIEHAMH, KOTOPBIi
MIPOXOJIUT Ha ypoBHE EBponelicko-
ro Coro3a, TpH TOM UCTIONB3YS KaK
CPEICTBO MEPBUYHOE M BTOPUYHOE
mpaso EC [7, ¢. 228-229].

JlocTaTOuHO apryMeHTHpPOBAH-
HBIM €CTh W JIPYTOW TOAXOJ, CTO-
POHHUKH KOTOPOTO YTBEPKIAIOT,
YTO TapMOHM3ANUS SBISETCS PO-
JTIOBBIM TIOHSTHEM IO OTHOIICHHIO
K aJanTalud W arrpOKCHMAIlHH,
TO €CTh TH MOHSATHUS COOTHOCSTCS
Kak 1ie5ioe (rapMOHM3AIMsA) U ero
yacth. M aganramus, U armpoKCcH-
Malys, TaKk ke, Kak ¥ TapMOHH3a-
[Usl, TIPECIEqYIOT EeNb JOCTHXKe-
HUS COTIIACOBAHHOCTH cucTeM. Mc-
X0/ M3 CKa3aHHOTO, «aJlalTaIlnio
3aKOHO/IaTeNIbCTBA» MOXHO OIIpe-
JIEJIATH KaK MPOIECC MPUBEICHUS B
COOTBETCTBHE OJIHOM MTPaBOBOM CH-
cTeMbl (B YaCTHOCTH, HAI[MOHAIb-
HOTO 3aKOHOJ/IaTeNIbCTBA) C IPYTOH
MIPaBOBOM CHCTEMOH (B YaCTHOCTH,
mpaBa HWHTETPallMOHHOTO  00pa-
30BaHM, YJIEHOM KOTOPOTO TOCY-
JIApCTBO HE SIBIISIETCS, HO JKeJaeT
CTaTh) B HANpaBICHUH U OOBEME,
OTIpe/IeTSIEMBIX ~ CHCTEMOMN, TIOJ
KOTOPYIO aJanTHpyeTCsl 3aKOHOa-
TeTsCTBO [8, ¢. 556].

BwmecTe ¢ Tem, HE3aBHCHMO OT
HAyYHBIX TIOIXO/IOB K TOHHUMAaHHUIO
obbeMa W comep)KaHHs TEPMHHA
«amanTanus», WMEHHO ero W}c-
MOJNIb3yeT 3aKOHO/ATENh B IIpeaMm-
Oyne 3akona Ne 114-1X. YauTsiBas
9TO, YCHJIEHHE DKOJIOTHIECKOH CO-
CTaBJIAIONIEH TIPU PETYIUPOBAHUA
OpraHM3allid W OCYIIECTBICHUS
MyOJIMYHBIX 3aKYIIOK TaKXe ecTb
PE3yIBTAaTOM aJanTaliil 3aKOHO-
JaTeNIbcTBa YKpauHel acquis EBpo-
neickoro Coro3a.

Bosnee Toro, mMeHHO afanTaius
3aKOHO/IaTeNIbCTBA YKpPaWHbI K 3a-
koHozarenscTBYy EC omnpeneneHa
MIPUOPUTETHOM COCTaBJISIIOLIEH
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mporecca HWHTErparui  YKpanHbI
B Esponeiickuii Coro3 kak Ha-
MIPaBJICHUS] YKPAUHCKOM BHEIIHEH
MOJTUTHKN B COOTBETCTBHU C IIO-
noxennsamu Paznena [ Obmerocy-
JTAPCTBEHHOW MPOTpaMMBbI a/1arTa-
IIUU 3aKOHO/IATEIhCTBA YKPAUHBI K
3aKOHOJATENIbCTBY EBponeiickoro
Coro3a, YTBEPKICHHOH 3aKOHOM
Vipaunbl ot 18.03.2004 . Ne 1629-
IV [9].

BeiBoabl. OqHUM U3 Ba)KHBIX
[1aroB, TPEANPUHATHIX B paMKax
pedopMupoBaHUS 3aKyITOYHON
cthepsl B YKpawHe, CTalo 3aKpe-
mienue B 3akone Ne 114-1X psia
HOpPM DJKOJIOTUYECKOTO XapaKTepa,
coOIONaTh KOTOpPBIE C MOMEHTA
BBEJICHHSI €TO B JICWCTBUE JOJDKHBI
KaK 3aKa34WKH, TaK ¥ YYaCTHUKH
MIPOIENYP 3aKYTOK.

OOHOBJIEHHE HAIMOHAJIHLHOTO
3aKOHO/IATEeNIbCTBA O MYOIWYHBIX
3aKyIlKax W yCHJICHHE €ro JKOJIO-
TUYECKOM HaIpaBIeHHOCTH TIPO-
M30IIIJIO B pe3yibTare IocienoBa-
TEIBHON peanu3alu n30paHHOTO
TOCYAapCTBOM €BPOUHTETPAIHOH-
HOTO BEKTOpa CBOETO Pa3BUTHSI U
HEOOXOAMMOCTH aJalTHPOBaTh 3a-
KOHOJIATENTLCTBO YKpaWHBI acquis
EBpornetickoro Coro3a Bo UCITOJIHE-
Hue CorameHus 00 accomuaIyy.

besycioBHO, MONOXKHUTETHHBIE
MOCJIENCTBAS ~ Takoi  pedopmsr
MOYKHO TIPOTHO3HPOBATH yXKe Ce-
TOIHA: YMEHbIIIEHHEe HETaTHBHOTO
BO3/ICWCTBUS PE3YJBTATOB Yello-
BEYECKOH JesITeTbHOCTH Ha OKpY-
KAIOIIYIO Cpeny, IpUOMMKeHne K
cOalaHCUPOBAaHHOMY, paIlOHATb-
HOMY TIPHPOIOTIOIB30BAHUIO, TI0-
BEIIIEHHE Ka4ecTBa MPOIYKTOB
nuTaHus (a 3HAYHUT — U YITydIIeHne
COCTOSIHHSI 3JIOPOBBSI HACEITICHHS)
1 ToMy momobHoe. BmecTe ¢ Tem,
YkpanHa HE ODKHA OCTaHaBIH-
BaThCsl HA JIOCTHUTHYTOM, a CTpe-
MHUTBCSl YCHIIUTh JKOJOTHYECKYIO
COCTABIISIONIYIO TIPH  PETYIHPO-
BaHUM 3aKylOK TOBapoB, padoT
W YCIOyT JUIsi OOecIiedeHusT HYXKII
TOCyHapCTBa, TEPPUTOPUATHHBIX
00IIMH U 00bETUHEHHBIX TEPPUTO-
pHATBHBIX OOIITHH.

Takoe ycuieHHE NOJKHO OCYy-
HIECTBISATHCS HE TyTeM (hopMaib-
HOTO TIepeHOca B HAIMOHAJIBHOE
3aKOHOATEIIECTBO OTJENBHBIX
HOpM acquis EBpormetickoro Coro-
3a, a UMETh 3a/a4ell IIeJeHarpas-
JICHHBIN Tepexoa OT aJanTalliu
HAI[MOHAIBHOTO 3aKOHOATEIhCTBA
K crannapram EC, x ero rapMoHu-
32U C YY9E€TOM IEePCIIEKTUBHOTO
YJIGHCTBA CTPaHBI B 3TOM 00beIH-
HEHUH W WCXONsS W3 OCOOEHHO-
CTe KOHKPETHOH MOJIMTUYECKOM,
COIMAJIbHO-DKOHOMHUYECKOHN 1 KO-
JIOTUYECKOM CUTyalluu, UMEOUICH-
cs B YKpauHe.
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HNPUHLIMUIIBI TOCYAAPCTBEHHOI'O PEI'YJIMPOBAHUSA B COEPE
OBECIIEYEHHUA NTHOOPMALIMOHHOU BE3OITACHOCTH YKPAUHBI

Magen AKOBJIEB
KaH/IUAAT IOPUINYECKUX HAyK, JOKTOPaHT
XapbKOBCKOTO HAllMOHAJIBHOTO YHUBepcuTeTa uMeHu B. H. Kapasuna

B crarbe ocBemieHo COBpEMEHHOE COCTOSIHHE MPABOBOW peIaMEHTAINH TPUHIMIIOB TOCYIAPCTBEHHOTO PETyInpoBa-
HUSA B chepe oCyIecTBICHNs HHPOPMATHOHHON Oe30macHOCTH YkpauHbl. Ha ocHOBe aHanm3a monokeHuit KonctuTyrmm
VYKpauHbl, a Takke ACHCTBYIOIIEr0 3aKOHOIATENbCTBA YKpauHbl 00 MH(OpMaIK 1 obecreueHns: HallMOHAIBHOM 0e30-
MMaCHOCTU aBTOPOM HPEIJIOKEHA K.]'IaCCI/I(bI/IKaL[I/ISI MPUHOUIIOB B 3aBUCUMOCTH OT 061)e1<Ta IIPpaBOBOI'0 PEryjiupoBaHus Ha
0011enIpaBoBbIe, CHIEHUAILHO-TIPABOBbIE U OTpaciieBble. B paMkax oTpaciieBbIX NPUHIMIIOB TAKKe MPEIJIOKEHO BBIACIATh
TIOATPYIITY OPTaHU3AMOHHBIX TPUHINTIOB. OO0CHOBBIBAETCS BEIBOJI O TOM, UTO HA CETO/HS HAIMOHAIIFHOE 3aKOHO/ATENb-
CTBO YKpaWHBI CIEAYET M3MEHNUTH C MEbI0 CHCTEMATHU3allui U YHU(DHUKAIMN TIPUHIUIIOB PeaTn3alii TOCy1apCTBEHHON
TIOJUTHKH B cepe obecriedeHnst HHHOPMATMOHHOW O€30MacCHOCTH.

Kntrouesvie cnosa: ungpopmayus, ungopmayuonnas 6e30nacHocmy, 20Cyoapcmeentoe peeyiuposanie, NpuHyunsl ooe-
cneuenus UHoOpMayuoHHo 6e30nacHoCmu, UHGOPMAYUOHHbIE OMHOUEHUSA, HAYUOHATLHAS 6E30NACHOCTb.

PRINCIPLES OF GOVERNMENT CONTROL IN THE FIELD OF PROVIDING OF INFORMATIVE SAFETY
OF UKRAINE

Pavel YAKOVLEV
Candidate of Law Sciences, Doctoral Student of Kharkiv National University V. N. Karazin

In the article the modern state of legal regulation of principles of government control is lighted up in the field of
realization of informative safety of Ukraine. On the basis of analysis of positions of Constitution of Ukraine, and also
current legislation of Ukraine about information and providing of national safety an author classification of principles offers
depending on the object of the legal adjusting on general legal, special legal and branch. Within the framework of branch
principles also it offers to distinguish the sub-group of organizational principles. A conclusion is grounded that for today the
national legislation of Ukraine it is necessary to change with the purpose of systematization and unitization of principles of
realization of public policy in the field of providing of informative safety.

Keywords: information, informative safety, government control, principles of providing of informative safety, informative
relations, national safety.

PRINCIPIILE REGULAMENTULUI DE STAT iN DOMENIUL DE ASIGURARE A SIGURANTEI
INFORMATIILOR DIN UCRAINA

Articolul subliniaza starea actuald de reglementare legald a principiilor reglementarii statului In domeniul securitatii
informatiilor din Ucraina. Pe baza analizei prevederilor Constitutiei Ucrainei, precum si a legislatiei actuale a Ucrainei pri-
vind informatiile si asigurarea securitatii nationale, autorul propune o clasificare a principiilor in functie de obiectul regle-
mentirii legale in cele generale, juridice speciale si industriale. In cadrul principiilor industriei, se propune si alocarea unui
subgrup de principii organizationale. Concluzia este demonstrata ca astazi ar trebui modificata legislatia nationala a Ucrai-
nei pentru a sistematiza si unifica principiile punerii in aplicare a politicii de stat in domeniul securitatii informatiilor.

Cuvinte-cheie: informatii, securitate informationald, reglementare de stat, principii de securitate a informatiilor, relatii
de informatii, securitate nationald.

HOCTaHOBKa npodjaemsl. B
COBpPEMEHHOM MHUpE HEBO3-
MOXHO IIpeACTaBUTHb yCTOﬁHHBOC
pa3BuUTHE TOCYynapcTBa 0e3 Hajyie-
JKAIIIETO YPOBHs 00CCIICUCHHSI €ro
WHPOPMAIIMOHHOH 0e30MacHOCTH.
Oco0eHHO aKTyaJbHBIM 3TO MpEJ-
CTaBJIICTCA Ui TOCYAApCTB, WH-
(hopMaMoHHOE MPOCTPAHCTBO KO-
TOPBIX CTAHOBUTCA O6’I)CKTOM HE-
JPYKXECTBEHHOTO TMOCATaTeIbCTBA

CO CTOpPOHBI HHBIX, BpaKAeOHO
HACTPOCHHBIX, CTPAaH U OpraHu3a-
LUH.

Jig  coBpeMeHHOM YKpauHBI,
00ILECTBO KOTOPOH MOCIEIHHE
HECKOJIBKO JICT IIEPeKHBAcT Ha-
NPSDKCHHOE COCTOSIHUE BOCHHO-
MOJUTHYECKOH  cdepbl, BOMpOC
obecrieueHust  MHOOPMALMOHHON
0e301acHOCTH SBIAETCSI 0COOCHHO
aKTyaJbHBIM M HMEET IepBOOYC-

peIHOe 3HAYEHUE JUIS YCIEIIHOTO
TOCY/IapCTBEHHOTO CTPOMTEIHCTBA
B maneHewmeM. Tak, 17.01.2020 .
Ha 3acenanuu CoBeTa HAI[MOHAb-
HOW 0e30macHOCTH MU OOOPOHBI
YKpauHbl 0] MPEJICeAaTEIILCTBOM
Mpe3uIeHTa rocyaapcTna (nanee —
CHEBO) Ob11 npesacTaBieH NPOEKT
Crparernu HalMOHAIBLHOW 0€3-
onmacHoctH Ykpaunsl «be3omnac-
HOCTh YeJOBeKa — 0e30I1acHOCTh
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cTpaHbl». B mporecce obcyxme-
HUS TIOJIOKEHNN JJOKYMEHTa, OBIIO
OopUIMATFHO KOHCTATHPOBAHO, YTO
obecricueHre  HMHPOPMAITTOHHON
0e30macHOCTH YKpPaWHBI SBISIETCS
BaXKHEHIIEH rapaHTUed lalibHeu-
IIeT0  pPa3BHUTHS  YEIOBEYECKOTO
KamuTana, o0ecrledeHus IpaB H
CBOOOA TpaxkaaH, eBpOICHCKON
uHTerpanun Ykpanel [1]. Ode-
BUJIHO, 4YTO YKpauHE B CKOpPOM
Oymaymiem HeoOXoauMo OyzeT Kade-
CTBEHHO OOHOBIIATH yIpaBJICHYE-
CKHe€ ¥ TIPaBOBBIE MOIXO/IBI K PETy-
JIUPOBAHHUIO CQEephl 00CCIICUCHHS
MH()OPMAIIMOHHON 0€301MacHOCTH
rocyaapcTBa. B cBs3u ¢ aTHM 11€Te-
COOOpa3HbIM IPEJICTABIACTCS HC-
CJIeTOBaHUS JCWCTBYIOINX IMPHH-
[IUTIOB TOCY/IapCTBEHHOTO pery-
JTUpOBaHUS B cepe oOecreueHHs
MH()OPMAIIMOHHON 0€301MacHOCTH
Vkpaunbl. COOTBETCBEHHO, 3ajia-
4yell COBPEMEHHOW HOPUIUYECKON
JIOKTPUHBI SIBISIETCA  OCBEIIEHHUE
0a30BBIX HaYall, HA OCHOBAHWU U
B COOTBETCTBHHU C KOTOPBIMH TaKast
JIESITEIEHOCTh ~ OCYIIECTBISIETCS
ceifyac u OyJeT OCYIIECTBIIATHCS B
JlaJbHEeHIIeM.

AKTYaJIbHOCTh  TE€MbI  HC-
cJieIoBaHus o0ycCiaBIUBaeT-
Csi HeIOCTaTOYHBIM BHUMaHHEM
YYEHBIX-IOPHCTOB K MpOoOIeMaTu-
K€ OIpeeNIeHUs] TPUHIUIIOB TO-
CYIapCTBEHHOTO  PETYIHPOBAHUS
B cdepe obecmeuenuss nHDOpMa-
[IMOHHOM Oe3omacHOCTH. AHANU3
HAy4HBIX pPa3padOTOK IPaBOBHIX
acIleKToB oOecreueHnss nHpopma-
IIHOHHOW 0€30IMaCHOCTH YKpanHBI
JTA€T OCHOBaHMs KOHCTaTHPOBATh,
YTO B TIOJIe 3pEHHs] HCCIeI0Ba-
Telled TomajaroT, Kak IMpaBuo,
OpraHU3alMOHHO-TIPAaBOBBIE  BO-
MPOCHl HOPMAaTHBHOTO oO0ecrede-
HUASA peQOpMUPOBAHHUS CEKTOpa
obecricueHUsT  MHPOPMAITMOHHON
Oe3omacHocT. Bmecre ¢ tem, uc-
CJIeJOBaHNE TPUHITUIIOB oO0ecte-
JeHus nHHOPMAIMOHHOM Oe3omac-
HOCTH SIBJISIETCSI HEAOCTATOYHBIM,
YTO MTOJIpa3yMeBaeT MoTpeOHOCTh B
JlalIbHEeUIIIe NOKTpUHAIBHON pa3-
paboTKe yKa3aHHOTO acIeKTa.

CocrosiHue  HccJIeJOBAHMS.
Hayunprii ananm3 BompocoB o0e-
CIieueHHsI HHPOPMAITHOHHOH 6e30-
MACHOCTH YKpPaWHBI OCYIIIECTBIISII-
Csl MHOTUMH FOPUCTaMH-y9IEeHBIMU.
Cpenn HUX CIleAyeT  YIIOMS-
HYTb Hay4yHble pa3pabotku B. B.
ExynunoBa O. M. Cononkoii,
B. U. Tloxyesa, . U. Uwmsblps.
Wnem w HapabOTKM yKa3aHHBIX
MIPaBOBEIOB OBLTH HCIOIH30BAHUN
B Tiporiecce (hopMHUpOBaHUS comep-
JKaHUS CTaThH.

Ieabo u 3aga4eil cTaTbM SB-
nseTcs  JOKTpUHAIbHOE (hOpMHU-
pOBaHHE CHUCTEMBI U PACKPBITHE
CYITHOCTH TPaBOBBIX IPUHITUIIOB
TOCYIapCTBEHHOTO PETYIUPOBAHUS
B cdepe obecrneueHuss nHbOpMa-
IIMOHHOW 0€30MacHOCTH YKpPaHWHEI.

HN3noxkeHne 0CHOBHOIO Mare-
puana. llpaBoBoe obecmnedeHne
TOCYIapCTBEHHOTO PETYIUPOBAHUS
cheprr nH(DOpPMATHOHHOM Oe301Tac-
HOCTH YKpaWHBI KaK IeJIeHaIpaB-
JIEHHOTO BHJA TOCYIapCTBEHHO-
BJIACTHOW MAEATEIHHOCTH Hadajo
(hopMupoBaTbcs Ha TEPBBIX ITa-
Max TOCYIapCTBEHHOTO CTPOH-
TEIhCTBA TIOCTIE TPOBO3MIIANICHUS
rOCyIapCTBEHHOUN HE3aBHCUMOCTH.
Tak, mpunstue 02.10.1992 r. 3a-
KoHa YkpauHbl «O0 nHpOpMammm»
03HAMEHOBAJIO Ha4yayio (OPMHPO-
BaHUS IPABOBOTO PETYIHPOBAHUS
WH()OPMAIIMOHHEIX OTHOIIEHUH. B
YaCTHOCTH, B CT. 3 YIOMSHYTOTO
3aKoHa OBUTM OTIpeNeNeHbl Maru-
CTpaJIbHBIE HAIIPABIEHUS TOCYIAp-
CTBEHHOH TIOJUTHKU B cdepe pas-
BUTUS WH(OPMAIIMOHHBIX OTHO-
IICHUH BKIJIIOYas oOecriedueHne MH-
(hopManmmoHHOM 0€301acHOCTH [2].
COOTBETCTBEHHO,  OOecIieueHne
WH()OPMAIIMOHHON 0e30MMacHOCTH
C TIEPBOTO BPEMEHH CYIIECTBOBA-
HUS YKpawHbl KaK HE3aBHCHMOTO
TOCYAapCTBa CTAJIO TOJHOIIEHHBIM
HaIpaBJICHUEM TOCYIapPCTBEHHOTO
peryaupoBaHus B cepe pa3BUTHS
UH()OPMAITMOHHOM COCTAaBJISIO-
e JKU3HW YKPaWHCKOTO oOIIe-
ctBa. Kpome storo, npogomkanock
YKPYITHEHHE HOPMAaTUBHOW 0a3bl
OCYIIECTBIIEHUSI ~ TOCYHapCTBEH-

APRILIE — MAI 2020 D

HOTO peryiupoBaHus chepsl ode-
crieueHusT WH()OpPMAMOHHON 0e3-
OITACHOCTH. JTO OBLIO CIIEACTBHEM
MIPUHSTHSA U BBEICHUS B JICHCTBHE
3aKOHOMATENBHBIX aKTOB, KOTOpHIE
pETyJINpOBalId TIPABOBOW CTaTyc
OpraHoB O0OecTeYeHns ToCyaap-
CTBEHHOH 0€301acHOCTH, IpaBo-
MopsiJiIka U 3aKOHHOCTU. Bmecrte ¢
TeM, Jake Ha (OHE YHOPMHPOBa-
HHUS cepbl oOecreueHNsT HaIHo-
HaJIbHOM 0€301MacHOCTH YKpaWHBI,
periiaMeHTanus TMPUHINAIIOB OCY-
IIECTBIICHUS TOCYAaPCTBEHHOMH I10-
JUTHKH B HAIlPaBIEHUH o0ecrieye-
HUS HTHPOPMAITHOHHON O€30T1acHO-
CTH OCTaeTCs CETO/IHS HeJI0CTAaTO4-
HbIM. [Io MHeHuto B. B. ExxyHuno-
Ba, ATO SBJSIETCA CIIEICTBUEM TIPO-
OnmemMbl MHOTO XapaKTepa, KoTopas
CBOJUTCS K BSUIOTEKYIIIMM TEeMITaM
pa3paboTKu  aqMUHHCTPATHBHO-
MPaBOBBIX HOPM B cdepe pa3BH-
TS HHPOPMAITMOHHOTO 00IIIecTBa
VYkpawuns [3].

VYrryOmsisich  HEOCPEICTBEHHO
B CYIIIHOCTB BOIIPOCA O MTPUHIIATIAX
TOCYIapCTBEHHOTO PETYINPOBAHUS
obecrieueHUsT  WHPOPMAITMOHHON
0e30macHOCTH YKpaWHBI, MpeaBa-
PUTETBHO CJeyeT OTMETHUTh He-
CHUCTEMHOCTh W Pa3pO3HEHHOCTH
HUX TpaBOBOM periameHTanuu. Ha
9TO YKa3bIBaeT PSJl 0OCTOSATEIHCTB.
Bo-mrepBeix, Ha  dopMagbHO-
IOPUAMYECKOM YPOBHE HE TIpeny-
CMOTPEHO YHU(HUITUPOBAHHON CH-
CTeMbI MIPUHIIAIIOB TOCYIapCTBEH-
HOTO PETYJIHPOBaHMUs 00ECTIEYeHHS
HH(POPMAITMOHHOK 0€30TacHOCTH
VYkpauHbl. Bo-BTOpBIX, YyYHTHI-
Bag TO, YTO WH(POPMAINOHHAL
0€3011acHOCTh TOCYAAapCTBa SIBIIA-
eTCs KOMITOHEHTOM HaIllOHAIb-
HOM 0€e30I1aCHOCTH, 00ecIieueHHne
HH(POPMAITMOHHOK 0€30TacHOCTH
OCYIIECTBIISIETCS ~ TOCYIapCTBOM
COTJIaCHO CIIeUATbHBIM TIPUHIIH-
IaM TOCYJapCTBEHHOW TOJUTHKH
B cdepe obecreueHns HaIMo-
HaJbHON 0€30macHOCTH, KOTOpHIE
onpeelieHsl B CT. 3 3akoHa Ykpau-
HbI «O HallMOHAIILHOW 0€30TacHO-
cti» Ne 2469-VIII or 21.06.2018
. [4]. Ux cymHOCTh U 0COOEHHO-
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CTH TPAKTHYECKOTO BOIUIOIICHUS
MIpeyCMaTpUBAIOT  PeaIN3aInio
CHETMaNbHBIX  aJIMUHUCTPATHBHO
- IOPUCAMKIIMOHHBIX M WHBIX MEp
YIOJTHOMOYEHHBIMU OpPTaHaMHU.

Kpowme Bcero yka3aHHOro BblIIe
ClIlelyeT OTMETUTH eIle W, TO YTO
Ha TI0/I3aKOHHOM YPOBHE TIPaBO-
BOTO pPETYIMPOBAaHHUS B YKpauHe
neiictyer JloktpuHa nH(OpMAaIu-
OHHOMU 0€30IMacCHOCTH YKpauHBI OT
25.02.2017 r., koTopas onpeaessieT
OCHOBHBIE YTPO3bl WH(pOpMaIH-
OHHOH  0e30macHOCTH TOCYyHap-
CTBa W IPeyCMaTPUBAIOT Ba)KHBIC
aJIMHHUCTPATUBHO-TIPABOBBIE Me-
XaHU3MBI IPOTHBOACHCTBUS UM [5].
O06001IeHHO, HEKOTOPBIE TTOIO0XKE-
HUS YKa3aHHOTO aKTa TaKXe MOXK-
HO OTHECTH K MPHUHIUIIAM o0ecTe-
qeHUs HHPOPMAITMOHHON Oe3omac-
HOCTH. BMecTe ¢ Tem, TOKTpHHATb-
Has CHCTEeMaTW3anus MPUHITUIIOB
TOCYIapCTBEHHOTO PETYINPOBAHUS
B cdepe obecneuenus uHpopma-
[IMOHHOHN 0e301acHOCTH  SBISET-
CsA TIPAKTHUYECKOH HEOOXOIUMO-
CTBIO. DTO MPOJUKTOBAHO TEM, YTO
KaKk W JI000€ WHOE HaIlpaBJICHHUE
YIPaBICHYECKOW  JIESTEIIbHOCTH
B TIPaBOBOM TOCYIApCTBE, pery-
npoBaHue B cepe obecriedcHU
nH()OPMAITMOHHON 0€30TacHOCTH
JIOJDKHO OBITH TTOJJYMHEHO CUCTEME
B3aMMOJIOTIONHSIOIINAX ~ ITPaBOBBIX
Havaj, CcOOIIONeHNe KOTOPBIX IIO-
3BOJISIET OOECTIEYNTh YCTOWYUBOE
colpajbHOE pa3BUTHE, BHEIpPE-
HUE W TPUMEHEHHE J[OCTIKEHHH
Hay4YHO-TEXHHYECKOTO TIporpecca,
00ecneunTh 3aKOHHOCTh W TPaBo-
MTOPSIIOK.

Ucxonst w3 NonoxeHu neu-
ctBytoei Koncrurynuu Ykpaussl
YU WHBIX aKTOB 3aKOHOJAaTeIhCTBA
00 wmHpOpMaAIMU W 00eCIeUeHUN
HallMOHAJILHOM 0€30IacHOCTH, a
TaK)Ke YUIUTHIBAS JOCTHKCHUS TEX-
HUYECKOTO Pa3BUTHSA WH(OpMAIH-
OHHOH cpenbl, TpeuiaraeM MpHH-
LUIBI TOCYIapCTBEHHOTO PETYJIH-
poBaHus B cdepe oOecredeHHs
nH(pOPMAITMOHHON 0e30TacHOCTH
YCIIOBHO Pa3lelUTh Ha HECKOJIBKO
TPYyMIT B 3aBUCHMOCTH OT 00bEKTa

paBoBOTO perynupoBanust. CooT-
BETCBEHHO, IpeJjIaraeM BbIJIEIHUTh
TaK¥e TPYIIBI IPUHITUIIOB: 00111e-
NnpaBoBble MPUHIIUIBI 00ecneye-
HHUsi MH(OpMAUMOHHOI Oe30mac-
HOCTH, CHelHAJbHO-TIPABOBLIE
NPUHOHUIBI PeryJHPOBAHUSA TO0-
CYIapCTBEHHOM MOJTUTUKU B ce-
pe undopmanuoHHoii Oe3omac-
HOCTH, OTpacjeBble MPUHIUIBI
obecneyeHUs] TOCYIapCTBEHHOTO
ynpasJjieHusi B cepe uHpopma-
LIMOHHOM 0e30I1acCHOCTH.

I'pynma oOmienpaBoBBIX MPHH-
IATIOB obOecrieueHusT nHpopManm-
OHHOIl 0€30macHOCTH BBITEKAeT
13 OOMMX PETYISITOPHBIX IIOJIO-
KeHuil neictByromeid KoHcruty-
nun Ykpauasl oT 28.06.1996 1. [6].
Oo6mnexTom perymupoBanusi OCHOB-
HOro 3akoHa VYKpauHbI SIBISIOT-
Csl OTHOIIEHWS HApOAOBIACTUS W
OCHOBBI KOHCTUTYIIMOHHOTO CTPOS
rocygapcersa. Mcexons u3 monoxe-
HU# cT. cT. 3, 8, 15, 17, 19, 31, 34
0O0IIeTTPaBOBBIMH MTPUHIIUIIAMH TO-
CY/IapCTBEHHOTO PETYJIIMPOBAaHUS B
cthepe obecrieuennss nHOOpPMAIH-
OHHOM 0€301TaCHOCTH SIBJISIOTCS:

— TIPUHITUT BEPXOBEHCTBA ITpaBa
Y TIPUOPUTETHOCTH JKU3HHU, 3]I0PO-
BbSI, YECTH U JIOCTOMHCTBA YeIIOBE-
Ka KaK ydacTHHKa WH(POPMAIHOH-
HBIX OTHOIICHUM;

— TIPUHIMI HEYKIOHHOTO CO-
OMroNIeHNsT OpraHaM¥ BIIACTH M MX
JIOJKHOCTHBIMHU JINTIAMH B TIPOTIEC-
C€ OCYIIECTBICHUS KOMIIETCHIINU
Mo obecreueHnIo HHPOPMAITHOH-
HOW OE30MaCHOCTH  ITOJIOKEHHH
JIEHCTBYIOIIET0 3aKOHO/AaTeIhCTBA
VYkpauHsl,

— TPHOPUTETHOCTh (YHKIHH
obecriedeHUsT  HWHPOPMAITMOHHOMN
0e30I1acHOCTH TOCYIapCTBa;

— TPUHIHWII YYacTUs Hapoaa
YkpauHbI B oOecriedeHnn HHOOP-
MAaI[MOHHOW 0e30MacHOCTH TOCy-
JIapCTBa;

— TPUHIOUN HEAOMYCTUMOCTH
[EH3ypBI HHPOPMAIIHH;

— TMIPUHITATT 00ECTICUEHUs Tai-
Hbl KOpPPECTIOHACHIINH, OOMEHa
nH(popMaImeil Mex1y cyObeKTaMu
OOIIIECTBEHHBIX OTHOIICHH;
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— TPHHIOWIT CBOOOABI cOopa,
COXpaHEHMs, WCIONb30BaHUS U
pacmpocTpaHeHus — HWH(pOpMaIuH
YCTHO, THCHMEHHO WM B HHOM
C1ocoo;

— TPUHOUN  JOITyCTHUMOCTH
OTpaHWYCHHUS CBOOOABI  cOopa,
COXpaHEHUs, WCIONb30BaHUS U
pacmpocTpaHeHus — HWH(pOpMaIuH
YCTHO, THCHMEHHO WM B HHOM
CIoco0 TpW HATMYMHA 3aKOHHBIX
ocHoBaHuil. IlpakTuueckas Bax-
HOCTh CHCTEMaTH3alliH OOIIerpa-
BOBBIX TPUHIIUIIOB TOCYAAPCTBEH-
HOTO PETYJIINPOBaHUS 00€CTIEUeHNUS
MH()OPMAIMOHHON 0€30MMacHOCTH
YKpauHbl COCTOWT B TOM, YTO HX
pETyIAsSTOpHOE Ha3Ha4YeHHe cocpe-
JIOTOYEHO Ha JTOCTIDKEHUH €INHON
IIeJIA — CO3/1aTh TIPABOBBIC YCIOBHUS
JUTSL TApaHTHUPOBAHHSI HOPMAJIbHO-
TO TIPOTEKaHUsl HHPOPMAITMOHHOTO
mporecca B o0ImiecTBe. JTO Jaer
BO3MOJKHOCTB, Kak oTMedaeT B. .
[Toxyes, 3ddexTnBHO NPOTHUBO-
JIelicTBOBaTh yrpo3am cOopa JaH-
HBIX, WX (Qopmanmu3anuu, QuIb-
Tpalyu, COPTUPOBAHUS, 3aIlHTHI,
BOCIPOM3BEACHUS M TPAHCIOPTH-
poBkH [7, c. 6].

B ommmumm ot oOmienpaBo-
BBIX TIPHUHIIMIIOB, CHENUATbHO-
NMpaBoBble MPUHIUIIBI PEryJIHpPo-
BaHHS TOCYIapCTBEHHOW MOJIHU-
TUKHU B cepe nuHPopMaAIIOHHOM
0€e30IaCHOCTH BBITEKAIOT U3 IIO-
JIOKEHUH CIIeIIUATBHOTO 3aKOHO 1A~
TEJIhCTBA, TPEAMETOM IIPABOBOTO
PETYIUPOBAHUST KOTOPOTO SIBIISET-
cs obecriedyeHne HaIMOHAIBFHOU
6e3omacHoctr. Kak ymoMuHanioch
BBIIIIE, TIOJIOKEHUSI 3aKoHa YKpau-
HBI «O HaIMOHAJIHLHON 0e301acHo-
CTH» TIPETyCMaTPHUBAIOT, YTO CIIe-
[IUAbHBIE MEPOIPHUATHS, HAIPaB-
JICHHBIE Ha TPOTHBOACWUCTBHE W
MpeceueHne yrpo3 HalnOHAIFHOU
(B TOM 4mCIIe 1 HHPOPMAITHOHHOM)
0e30macHOCTH  pa3padaThIBAIOTCS
W peajm3yloTCs COIIACHO TaKHM
MIPUHIUIIAM KaK TOJOTYETHOCTb,
MPO3pPavyHOCTh, 3aKOHHOCTH, OCY-
IIECTBIIEHNE TPAXKIAHCKOTO KOH-
TpOJIsi, COOMIONICHNE HOPM MEXTy-
HApOJIHOTO TpaBa, ydacTHe YKpawu-
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HBI B ME@XKTYHAPOIHBIX YCHITUSIX IO
TONIEPKaHNI0O MHpa W Oe3ormac-
HOCTH, MEXIYHApOJHOW KOJUICK-
TUBHOW 0€30MacCHOCTH, Pa3BUTHS
cekTopa 0e30IMacHOCTH W 000po-
HBl KaK OCHOBHOTO HMHCTPYMEHTa
peanu3anuy rocyJapCTBEHHOHN I10-
JUTHKA B cdepe HAIMOHAIBHOM
0e30macHOCTH U 0OOPOHEI.

Crenyer OTMETHUTb, YTO
CIEIMAIFHO-TTPABOBbIE TPUHITUTIBI
PETYIUPOBAHMS TOCYIapPCTBEHHOM
MIOJINTUKH B cepe obecreueHus
MH()OPMAIIMOHHON 0€301MacHOCTH
0a3upyroTcs Ha Hee TMPUOPUTET-
HOCTH HAaIlMOHAJIHLHBIX MHTEPECOB,
HEOOXOIMUMOCTH  CBOEBPEMEHHO-
TO TIPUHATHS Mep, KOTOPHIE SBIIS-
IOTCSl a/ICKBaTHBIMH XapakTepy
MacmradaM yrpo3 HWHTepecaM H
OasupyeTcs Ha OCHOBax IMPaBOBO-
TO, JIEMOKPAaTHYECKOTO YKJIaaa To-
cymapcTBeHHOTO cTpos [8, c. 38].
Wx cobmrofenre BO MHOTO 3aBUCHT
OT KBATH(HUKAINKA U YPOBHA TIPO-
(heccroHaIBLHOM ITOATOTOBKU pa-
OOTHHMKOB CHENHaIbHBIX OPTraHOB,
OTBEYAIOIIMX 34 YINpaBICHHE B
chepe HarmmoOHANBEHOM Oe30macHO-
CTH, Ka4eCTBa MPABOBOTO HAJ[30pa
3a WX JIeATENbHOCTBHIO, YPOBHEM
pa3BUTHS TAPTHEPCKUX OTHOIIIE-
HUH TOCylIapcTBa C WHCTHTYTaMHU
TpaKIaHCKOTO O0IIIeCTBa.

TpeTtpsi rpynma oTpacieBbIX
NPUHIHUNOB o0ecnevyeHUs: rocy-
JApCTBEHHOr0 YyIpaBjJeHUs B
chepe obGecneueHuss uHdpopma-
HMOHHOW 0e30macHOCTH TIpej-
CTaBIIIE€TCS HaM HambOoliee CIelu-
(bugeckoit. IT0 OOBICHICTCS TEM,
YTO WX MPaBOBasl perIaMeHTAIHs
XapaKTepu3yeTcss MaKCUMAaJIbHBIM
paccpeoToueHHEM COOTBETCTBY-
IONUX TIPAaBOBBIX KOHCTPYKIMA
B Pa3IMYHBIX aKTaX CHCTEMBI Ha-
[IMOHATFHOTO  3aKOHOJATeIhCTBA
VKkpauHbl pa3HOW HOPUAMYECKOMN
culibl U crekrpa aectBus. OT-
JTUYUTENbHAS OCOOCHHOCTh OSTHX
MIPUHIIAIIOB COCTOUT B TOM, YTO
OHH TIPEIyCMaTpPUBAIOTCS JUTS pe-
TYITUPOBAaHUS OTPACHH PA3BUTHS
WH(POPMAIIMOHHBIX OTHOIICHUH H
COBEpIICHUS PAa3NYHBIX OIepa-

IIUH ¢ pa3IMYHBIMU BHJIAMU U Pop-
MaMH WH()OPMAIIHH.

OO0parasce K MoJ0KeHUIM YTI0-
MsiHyTOTO 3akoHa YkpauHsl «O0
nH(QOpMaMM» OOIIMMH TIPHHITH-
namMu (OPMHUPOBAHUS U PA3BHUTHUS
WH(GOPMAITMOHHBIX OTHOIIICHUH SIB-
JISIOTCSL TapaHTHPOBAHHOCTH TIpa-
Ba Ha WH(OPMAIHIO, OTKPBITOCTH
1 JIOCTYITHOCTH WH(OPMAIIIH, CBO-
O0oma obOMeHa wH(pOpMAaNHEH, I0-
CTOBEPHOCTH U MOJIHOTA HHpOpMa-
UM, CBOOONIA BBIPAKEHUS B3IIIS-
JIOB M YO@XK/IeHUH, TPaBOMEPHOCTH
WCTOJB30BaHUS WH(POPMAIMA U
T.1.. Bo MHOTOM yKa3aHHBIE Hadaa
IyOIUpPYIOT TIONIOKEHUS JIEHCTBY-
omeid  KoHctutyuuu — YKpauHsl,
TOT/Ia KakK, OHHM JIOJDKHBI WX KOH-
KpPETH3UPOBaTh. JTO YKa3hIBaeT Ha
SIBHOE€ HECOBEPIIEHCTBO CHCTEMBI
HAI[MOHAIBHOTO 3aKOHOJIATEIhCTBA
YKpauHbl B YacTH MPaBOBOTO 3a-
KpEIUIeHUsI TMPHUHIUIIOB TOCYIap-
CTBEHHOTO YIIpaBiieHUS B cdepe
obecrieueHUsT  WHPOPMAITMOHHON
0e301acHOCTH TOCYIapCTBa.

B nmomnomHenne ¥ ykazaHHBIM
BBIIIIE OTPACIEBBIM TMPUHIIAIIAM
CUMTAaeM IIeJIeCOOOpPa3HBIM  JO-
0aBUTh HEKOTOPHIE TMOJOKEHUS
JloKTpuHBI nH(pOpPMaTOHHOM
oesonmacHocTrn Yikpawasl 2017 T.
Hecmotpss Ha oO0mIyro 1eneByro
PETYIASTOPHYIO  HAIpaBIEHHOCTH
JIOKyMeHTa, TonokeHus Jlokrpu-
HBI MBI OTHECEM MMEHHO K OTpac-
JIEBBIM TPUHIUIAM. DTO 00YCIIOB-
JIEHO TeM, YTO B II. 2 JOKyMEHTa
yKa3aHO, YTO TENbI0 JIOKTPUHBI
SBIISIETCS] «yTOYHEHHE OCHOB (op-
MHUPOBaHUS W peau3aliil TocCy-
MApCTBEHHOW  WH(OPMAIMOHHOM
MOJTUTHKIY, UTO TIPETyCMaTpPUBAET
BJIACTHOE PETYJIIMPOBAHUS OTPACIIH
WH(POPMAIIMOHHBIX OTHONICHUH B
oOrmiecTBe.

O0o001eHne mookeHui JIoK-
TPHUHBI TIO3BOJISIET BBIICTUTH CIIEIl-
U(UIECKYI0 TOATPYIITy OTpac-
JIEBBIX TPUHIMIIOB OOECTICUeHHS
TOCYIapCTBEHHOTO YIIPABICHUS B
cthepe obecrmeuenns nHOOpPMAITH-
OHHOHN 0€30TMacHOCTH, KOTOPYIO
MBI TIpe/iiaraeM OO0O3HAYUTh Kak
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«OpraHu3anoHHBIe». B dWacTHO-
ctH, JlokTprHa WHPOPMAITMOHHON
0€e3011acHOCTH TIPEAyCMaTPUBACT:

— TMIPUHIIATI OPTaHU3AIUH 3aIITH-
THI HAIIMOHAIBHON WH(pOPMAIIHOH-
HOM WH(PACTPYKTYPHI;

— TPUHIUT COICUCTBUS Pa3BU-
THIO TEXHOJOTHYECKOW COCTaBIIs-
folel HaIMOHaNbHON HHpOpMa-
MOHHOHN HH(PACTPYKTYPHI;

— TPUHIWI WHTETpary Ha-
[MOHAIFHOTO HWH()OPMAITMOHHOTO
MIPOCTpaHCTBa B UH(OPMAITIOHHOE
npoctpanctBo EBporneiickoro Co-
1032 ¥ TIPOTPECCUBHOTO MHUPOBOTO
CO00I11eCTBA;

—  TpUHOHI  OOecIeYeHUs
WHPOPMAITOHHO-TICUX0JIOTHYEC-
KO O€301TaCHOCTH B TOCYJapCTBEH-
HBIX CcTpykTypax (BoopyxeHnHbie
Cuitbl YKpawHbl);

— TIPUHIWI HEAOMYIIEHUS WC-
MTOJIF30BaHMs HAIMOHAIFHOTO WH-
(hopMaIImOHHOTO ~ TIPOCTpaHCTBA
YKkpauHbl B JIECTPYKTHUBHBIX IIe-
TX;

— TIPUHIMI B3aUMOJEHCTBHA
TOCYTapCTBEHHBIX  YUPEXKICHHH
MEXIy CO00W W WHCTHUTyTaMH
TPaXTaHCKOTO OO0IIeCTBa B IIEISX
obecrieueHUsT  WHPOPMAITMOHHON
0€3011acHOCTH TOCYIapCTBa;

— TIPUHITI IeJIeco00pa3HOCTH
YCOBEPIIIEHCTBOBAHUSI  3aKOHO[a-
TEJBHBIX OCHOB MH()OPMAITMOHHOM
MTOJIUTUKU TOCYJAapCTBa C IIEIIBIO
obecrieueHUsT  WHPOPMAITMOHHON
0E30MacHOCTH U TIpovee.

OTMeTHM, YTO PaCIIUPUTENb-
HOE TOJIKOBaHHE MOJIOKeHHM JloK-
TpUHBI WHGOPMAIIMOHHOW 0e30-
MMAaCHOCTH  YKpPaWHBI  TIO3BOJISIET
BBIWJICHUTD U WHBIC TPUHIIUTIBL, TAK
KaK TIOJIOKEHHS JOKYMEHTa OXBa-
THIBAIOT OYEHb IIUPOKUH CHEKTP
OOIIIECTBEHHBIX  OTHOIICHWH B
cthepe perymupoBaHus o00OoOpoTa
nHpopmarmu. Kaxnapiii u3 mepe-
YUCIIEHHBIX TPHUHIAIIOB TpedyeT
OpUINIECKOr  (hOpMaTU3UPOBAH-
HOCTH Ul o0ecriedeHHus yHU(H-
IMPOBAaHHOTO TIOHWMAaHUS U pa3-
paboOTKN MeXaHN3Ma PAKTHIECKO-
ro BHeqpeHusa. C 3TON 1eIbI0 MbI
MIPUIEPKUBAEMCST TOYKH 3PEHUS,
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COITIaCHO KOTOpOH B YKpauHe Iie-
necoobpa3Ho pa3paboTaTh W IPH-
HATH MPOTPAMMHBIA JTOKyMEHT 00
OCHOBaX TOCYJapCTBEHHOTO DEry-
JIUPOBAaHUK OOecTieueHuss HHQOP-
MaIMOHHOW Oe30macHOCTH. Slapom
9TOTO JOKYMEHTa JIOJKHBI CTaTh
MTOJIOKEHUS, KOTOPBIE 3aKPETUISIOT
CUCTEMY IPHUHIIAIIOB pean3ainun
TOCYIapCTBEHHON TIONWTHKA B
chepe peanmmzamuu wHDOpPMAIH-
OHHBIX OTHOIIEHWH. 31O Oymer
CIOCOOCTBOBaTh TOMY, BBICOKHUN
YpOBEHb DPa3BUTHS U COCTOSHHE
0e30MacHOCTH  HH(OPMAITMOHHON
Cpepl SBISIOTCS BaKHBIMU (hak-
TOpaMH JTalbHEHIIero pa3BUTHA
MOJINTUYECKOM U 3KOHOMUYECKOU
cuctemsl [9, c. 18].

BuiBoabl. Takum  0o0pazom,
JeHCTBYIOIIee Ha CETOAHS 3aKOHO-
JaTeIbCTBO YKPaWHBI TpeaycMma-
TPUBAET HEKOTOPbIE MPHHIINIIBI
TOCYIapCTBEHHOTO PETYINPOBAHUS
B cdepe obecneuenus uHpopma-
IIHOHHOW O0€30IMaCHOCTH CTPAaHEI.
Bwmecte ¢ Tem, aHanu3 HOpMATHUB-
HOH 0a3bl ToKa3aj, 4TO IpaBoOBas
peraMeHTaIys TPUHIUIIOB OCY-
e CTBIICHUS rOCyIapCTBEHHOM
TIOJINTHKH B cdepe uHpopmamm-
OHHOI 0€30TaCHOCTH XapaKTepH-
3yeTcsl HEeIOCHe0BaTeIbHOCTh |
HECHUCTEMHOCTHIO. B CBs3M € 3THM,
1enecoo0pa3HbIM TPEICTABISIETCS
pa3paboTKa 1 BBEJICHHE B JICHCTBIE
MIPOTPaMMHOTO JIOKYMEHTa I10 BO-
nmpocam obecneueHuss uHpOpMa-
IIHOHHOM 0€301TaCHOCTH YKpaWHBI,
KOTOpBI OBl comepikall MepedeHb
MIPUHIIATIOB  aIMHHUCTPUPOBAHUS
3aIUTH] HAITMOHAJIHLHOTO HH(OpMa-

IIUOHHOTO MPOCTPAHCTBA OT SIBHBIX
1 HanOoJiee BEPOATHBIX YTPO3.
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